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Cases  decided  siuce  the  last  Edition  of  this  Book  have 
in  the  present  issue  been  inserted,  recent  enactments  affecting 
the  subjects  here  treated  of  have  been  noticed,  and  the 
additions  and  emendations  thus  effected  have  been  brought 
down  to  the  latest  moment.  The  size  of  the  Volume  has 
not,  however,  by  reason  of  necessary  omissions,  been  mate- 
rially increased,  and  its  usefulness,  I  trust,  will  be  found  to 
be  much  greater  than  before. 

H.  B. 

Temple, 

Sept.  20th,  1869. 


PEEFACE  TO  THE  THIRD  EDITION. 


Not  only  have  I  thoroughly  revised  these  Commentaries, 
but  very  many  references  to  reported  cases  and  to  Statutes 
— especially  the  Crirninal  Law  Consolidation  and  Amend- 
ment Acts — ^have  beea  added,  in  this  Edition.  I  rejoice 
also  to  say  that, the  Index  of  the  Work,  which  had  been 
found  defective,  has  been  entirely  recast,  and  much  extended 
and  improved  under  the  kind  superintendence  of  my  learned 
friend,  Mr.  Geary,  of  the  Midland  Circuit. 

With  the  above  brief  announcement,  this  volume  is  again 
submitted  to  the  indulgent  consideration  of  the  Profession. 


H.  B. 


Temple,' 

Jidy  l&tli,  1864. 


PEEFACE  TO  THE  SECOND   EDITION. 


The  first  issue  of  these  Commentaries  having  been  ex- 
hausted, they  are  again,  in  a  revised  form,  offered  to  the 
Student — that  portion  of  the  Work  which  was  originally 
prepared  by  my  friend,  Mr.  Philip  Francis  (a),  of  the 
Middle  Temple,  having  been  edited  by  him. 

Although  the  bulk  of  the  volume  has,  by  an  improved 
an-angement  of  the  type,  been  materially  reduced,  its  actual 
contents  have,  by  the  insertion  of  reported  cases  up  to  the 
latest  moment,  been  much  augmented. 

It  is  my  earnest  hope  that  these  Commentaries,  the  elemen- 
tary character  of  which  is  still  preserved  to  them,  may  aid,  in 
some  slight  degree,  the  progress  of  Legal  Education  and  the 
advancement  of  Legal  Science. 

HERBERT  BROOM. 

TEltPLE, 

January  let,  1S61. 

(a)  Now  Sir  Philip  Francis,  Judge  of  tic  Supreme  Consular  Court  of  Conistan- 
tinople. 


PREFACE  TO  THE  FIRST  EDITION. 


This  Work  has  been  written  -with  a  view  to  filling  wliat 
has  long  appeared  to  me  a  void  in  Legal  Literature,  its  aim 
being  to  present  explanatory  comments  on  the  Law,  illustrated 
by  Cases,  selected  in  sufficient  number  and  with  sufficient  cai'e, 
to  enable  the  reader  to  pursue  for  himself  in  detail'the  matters 
debated  or  touched  upon  in  the  text.  In  the  choice  of  topics 
for  discussion,  I  have  been  guided  in  part  by  an  examination 
of  Standard  Treatises,  but  yet  more  materially  by  an  ex- 
perience of  three  years,  devoted  almost  exclusively  to  the 
delivery  of  Lectures  upon  the  leading  branches  and  depart- 
ments of  our  Common  Law.  Whilst  thus  engaged  in  tracing 
out  its  principles  and  indicating  its  practice,  my  attention 
has  been  perpetually  directed  to  points  of  difficulty  or  in- 
terest, imperatively  needing  elucidation,  which  had  previously 
escaped  my  notice ;  on  all  such  points,  which,  as  they  pre- 
sented themselves,  were  from  time  to  time  scrupulously  noted 
down,  I  have  in  the  ensuing  pages  attempted  more  or  less 
fully  to  throw  light.  But  besides  this,  I  have,  during  the 
period  referred  to,  necessarily  applied  myself  to  a  diligent 
scrutiny  of  decided  cases,  and  to  the  task,  by  no  means  light 
or  easy,  of  choosing  therefrom  such  as  seemed  specially 
adapted  for  educational  pui-poses,  for  assisting  towards  the 
interpretation  of  important  statutes,  or  for  fixing  in  the  mind 
a  knowledge  and  correct  apprehension  of  legal  axioms  and 
doctrines.  Of  such  cases  many  have  been  abstracted  in  the 
text  of  this  Work  ;  others  have  been  suggested  for  perusal  in 
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the  notes,  wherein  also  decisions  of  minor  importance  have 
throughout  been  so  far  an-anged  and  classified,  that  they 
may  readily  be  consulted  in  such  manner  as  virtually  to 
amplify  the  scope  and  proportionately  to  extend  the  useful- 
ness of  the  Volume.  To  him  who  has  not,  before  opening 
it,  seriously  concerned  himself  with  the  study  of  the  Law,  I 
would  offer  one  suggestion,  that,  avoiding  technicalities  and 
details,  he  should  in  the  first  instance  familiarise  himself 
with  its  more  inviting  portions,  particularly  with  the  Intro- 
ductory Chapter  of  each  Book,  and  with  the  sub-divisions  of 
Book  I.,  in  which  the  nature  of  Legal  Eights,  enforceable  by 
action,  and  of  Extraordinary  Remedies  is  treated  of  (a). 

In  these  days  of  legislative  activity  and  legal  change, 
special  difficulties  have  to  be  encountered  by  a  professional 
writer.  On  him,  perchance,  is  cast  the  duty  of  intei"preting 
enactments  which  have  not  previously  been  judicially  con- 
sidered, or  of  re-shapiug,  re-modelling,  and  re-arranging  his 
materials  when  they  had  well-nigh  been  finally  adjusted. 
By  such  difficulties  I  have  foimd  myself  much  emban-assed ; 
the  greatest  of  them,  however,  occasioned  by  the  passing  of 
the  Common  Law  Procedure  Act,  3854,  has,  I  trust,  been 
wholly  surmounted  by  a  delay  in  printing  some  portion  of 
the  manuscript  affected  by  it — a  delay  which  eventually 
necessitated  the  interpolation  of  lettered  pages  towards  the 
end  of  Book  I.  That  particular  part  of  the  Volume  just 
referred  to,  extending  from  p.  112  to  p.  256  u,  has  been  pre- 
pared by  my  friend  Mr.  Philip  Francis  (6),  of  the  Middle 
Temple  (already  favourably  known  to  the  profession  by  his 


(a)  The  reader  sliould  perhaps  be  apprised,  that  the  Law  of  Landlord  and 
Tenant  is  excluded  from  consideration  in  the  present  Volume;  an  excellent 
elementary  work  on  that  subject  having  very  recently  appeared  from  the  pen  of 
the  late  learned  Mr.  J.  W.  Smith,  edited  by  Mr.  Maude. 

(i)  Now  Sir  Philip  Francis,  Judge  of  the  Supreme  Consular  Court  of 
Constantinople. 
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"  Common  Law  Procedure ")  who  has  devoted  to  it  several 
months  of  the  most  patient  and  unsparing  labour.  For  the 
assistance  thus  rendered,  I  would  here  express  my  acknow- 
ledgments ;  of  its  value,  after  careful  examination — especially 
of  the  remarks  on  Pleading  and  the  Practice  connected 
therewith — I  am  fully  sensible. 

With  one  word  more,  I  may  conclude.  If  it  be  true  that 
Law  is  really  worthy  to  be  called  a  Science — if  it  be  true  that 
Lex  est  ratio  mensque  sapientis  ad  jubendum  et  ad  deter- 
rendum  idonea — if,  further,  we  are  justified  in  affirming  that 
potius  ignorantia  juris  litigiosa  est  quam  scientia — is  it 
indeed  vain  or  inexpedient  to  hope  that  a  sound  knowledge 
of  Legal  Principles  may  gradually  be  desiderated  by  ^nd 
spread  amongst  the  educated  classes  of  this  Country  1  Is  it 
futile  or  unwise  to  predicate  that  much  and  enduring  good 
would  thence  result  ?  As  regards  mj'self,  whose  main  incen- 
tive to  the  preparation  of  these  Commentaries  has  been  a 
desire  to  facilitate  the  attainment  of  such  end,  the  conscious- 
ness of  having  done  so — in  any,  the  slightest,  degree — ^would 
amply  compensate  for  past  labours. 


HERBERT  BROOM. 


Temple, 

December,  \5th,  1855. 
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ADDENDUM  TO   PAGE   298. 

The  Stat.  32  &  33  Vict.  c.  46,  enacts  (s.  1)  as  follows  : — 

That  "  in  the  administration  of  the  estate  of  every  person  who  shall 
"  die  on  or  after  Jan.  1,  1870,  no  debt  or  liability  of  such  person  shall 
"  be  entitled  to  any  priority  or  preference  by  reason  merely  that  the 
"  same  is  secured  by  or  arises  under  a  bond,  deed,  or  other  instrument 
"  under  seal,  or  is  otherwise  made  or  constituted  a  specialty  debt ;  but 
"  all  the  creditors  of  such  person,  as  well  specialty  as  simple  contract, 
"  shall  be  treated  as  standing  ia  equal  degree,  and  be  paid  accordingly 
"  out  of  the  assets  of  such  deceased  person,  whether  such  assets  are 
"  legal  or  equitable,  any  statute  or  other  law  to  the  contrary  notwith- 
"  standing  :  Provided  always,  that  this  Act  shall  not  prejudice  or 
"  affect  any  lien,  charge,  or  other  security  which  any  creditor  may  hold 
"  or  be  entitled  to  for  the  payment  of  his  debt." 
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COMMENTAKIES 


THE    COMMON    LAW. 


BOOK  I. 

LEGAL  EIGHTS  AND   REMEDIES. 

J.N  this  Book  an  inquiry  has  been  instituted  into  the 
nature  of  Legal  Rights  and  Remedies,  that  is,  of  rights  which 
may  be  investigated,  and  remedies  which  may  be  applied,  in 
Courts  of  Law.  During  the  prosecution  of  this  inquiry,  I 
have,  indeed,  diverged  occasionally  from  the  direct  road,  in 
order  that  some  collateral  matters  of  interest  and  importance 
might  be, — if  not  considered  with  the  attention  which  they 
deserve, — at  all  events,  suggested  for  further  examination, 
and  partially  explained. 

I  have  commenced  with  a  definition  and  a  concise  state- 
ment of  the  component  elements  of  Common  Law.  I  have 
then  proceeded  to  sketch  out  the  history  of  our  Superior 
Courts  of  law,  to  define  the  actual  boundaries  of  their  juris- 
diction, and  to  offer  some  remarks  touching  their  constitu- 
tion, and  generally  as  to  the  mode  in  which  business  is 
conducted  in  them.  With  a  view  to  rendering  this  part  of 
my  subject  more  complete,  I  have  in  a  separate  section 
briefly  iadicated  the  extent  of  jurisdiction  exercised  by  the 
County  Courts. 

In  the  Third  Chapter  of  this  Book  I  have  examined  at 
some  length  the  characteristics  of  actionable  wrongs  or  in- 
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juries  ;  I  have  explained  their  nature,  and  shown  how  a  line 
may  be  drawn,  separating  apparent  and  primd  facie  merely 
from  real  rights  of  action.  I  have,  moreover,  pointed  out 
various  classes  of  cases  in  which  our  law,  influenced  by 
weighty  considerations,  declines  to  give  redress,  even  though 
positive  damage  has  been  caused  to  an  individual  by  the 
tortious  act  or  negligence  of  another.  It  may  be  well  to  add, 
with  reference  to  this  part  of  my  subject,  that  a  classification 
of  rights  of  action,  more  minute  and  philosophical  than  has 
been  here  thought  necessary,  will  be  attempted,  when  I  come 
to  treat,  in  the  Second  and  Third  Books  of  this  work,  of 
Contracts  and  of  Torts  respectively.  I  conceive  it  to  be 
essential,  however,  at  the  very  outset  of  Commentaries,  how- 
ever elementary,  upon  our  Common  Law,  to  give  some  idea 
of  the  nature  of  a  legal  injury  and  of  a  right  of  action,  and 
to  afford  some  insight  into  the  principles  which  affect  it. 

The  Fourth  Chapter  of  this  Book  has  been  devoted  to  a 
view  of  the  Proceedings  in  an  Action  at  Law,  from  the  first 
issuing  of  the  writ  of  summons  down  to  final  judgment  and 
execution  thereupon,  together  with  a  notice  of  the  mode  of 
Procedure  in  the  County  Courts ;  and  in  the  Fifth  and  con- 
cluding Chapter,  I  have  inquired  concerning  the  nature  and 
applicability  of  those  Extraordinary  Eemedies  which  are 
sometimes  afforded  by  our  law  in  lieu  of,  concun-ently  with, 
or  in  addition  to,  Redress  by  Action. 


CHAPTER   I. 

COMMON  LAW — WHAT — OF  WHAT  ELEMENTS   COMPOSED. 

Municipal  Law  in  its  highest  and  widest  sense  comprises  Municipal 
all  those  rules,  written  or  traditionary,  which  have  been  laid 
down  for  the  guidance  of  the  community,  and  to  which  its 
members  must,  if  they  would  avoid  penal  consequences  or 
civil  liabilities,  more  or  less  stringently  devised,  necessarily 
conform. 

The  word  "  law,"  indeed,  ex  vi  termini,  implies  a  sanc- 
tion (a).  Laws  must  be  imposed  by  some  adequate  power  (b), 
and  in  civilised  communities,  at  all  events,  they  are  in  theory 
certain  and  determinate,  for  misera  est  servitus  ubi  jus  est 
vagum,  aut  incertum  (c).  According  to  a  well-known  defi- 
nition, municipal  law  is,  in  such  communities,  "  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in  a  state  com- 
manding what  is  right,  and  prohibiting  what  is  wrong  "  (d). 

The  term  "  common  law "  will  be  used  in  this  volume  to  common 

law. 

signify  that  particular  portion  of  municipal    law  which  is 

administered  by  the  common  law  tribunals.     It  is  composed 

of  two  elements  or  materials,  the  lex  scripta,  and  the  lex  non 

scripta. 

The  lex  scripta  comprises  the  statute  law  of  the  land,  the  Lex  scripta 
■^    ^  \  —how  con- 

duty  of  interpreting  which  devolves  upon  the  Judges  (e),  who  strued. 


(a)  "Law"  is  defined  as  "anything  tatis  est,  Tocaturqne  jus  civile,  quasi 

laid  down,  so.  as  a  rule  of  action ;  a  jua  propriiuu  ipsius  civitatis.     I.  1.  2. 

rule  imposed,  fixed,  or  established,  de-  1.  ;  Dig.   1.   1.   9. 
creed  or  determined  :"  Richardson  Diet.  (c)  4  Inst.  246. 

advoc.  (d)  1  Bla.  Com.  44 

(5)  Quod  quisque  popnlus  ipse  sibi  (e)  See  per  Eyre,  0.  J. ,  B.  v.  Tooke, 

jus  constituit,  id  ipsius  proprium  civi-  25  How,  St.  Tr.  726. 

B  2 
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are  guided  in  such  interpretation  by  various  recognised  rules 
or  canons  of  construction,  of  which  the  primary,  or,  as  it  has 
been  called,  the  "  golden  "  rule,  has  been  thus  expressed— 
"  to  give  to  all  the  words  of  an  Act  of  Parliament  their  plain 
and  ordinary  meaning,  unless  such  a  construction  leads  to 
absurdity  or  injustice  "  (/)  ;  and  thus,  "  to  give  to  the  words 
used  by  the  legislature  their  plain  and  natural  meaning, 
unless  it  is  manifest,  from  the  general  scope  and  intention  of 
the  statute,  injustice  and  absurdity  would  result  from  so  con- 
struing them  "  (g). 

The  rule,  says  Parke,  B.,  in  Perry  v.  Skinner  (h),  by  which 
the  Court  is  to  be  guided  in  construing  Acts  of  Parliament, 
is  to  look  at  the  precise  words  used,  and  to  construe  them  in 
then-  ordinary  sense,  unless  this  construction  would  lead  to 
any  absurdity  or  manifest  injustice  ;  and  if  it  should,  so  to 
vary  and  modify  the  words  as  to  avoid  that  which  it  cer- 
tainly could  not  have  been  the  intention  of  the  legislature  to 
effect  (i). 

So,  in  Miller  v.  Salomons  (k),  we  find  the  same  learned 
judge  observing,  that  "  words  which  are  plain  enough  in 
their  ordinary  sense  may,  when  they  would  involve  any  ab- 
surdity, or  inconsistency,  or  repugnance  to  the  clear  intention 
of  the  legislature,  to  be  collected  from  the  whole  of  the  Act 
or  Acts  in  pari  materid  to  be  construed  with  it,  or  other 
legitimate  grounds  of  interpretation,  be  modified  or  altered 
so  as  to  avoid  that  absurdity,  inconsistency,  or  repugnance, 
but  no  further  ; "  for  then  the  Court  may  predicate  that 
the  words  never  could  have  been  used  by  the  framers  of 


(/)  Per  Jervis,  C.  J.,   Castrigue  v.  Eastern  Counties  R.   C.  v.  Mm-riage, 

Page,  13  0.  B.   463-4 ;  Judgm.,  Mac-  9  H.  L.  Ca.  32  ;  S.  O.,  2  H.  &.  N.  625. 

dougall  v.  Paterson,  11  0.  B.  769.  (h)  2  M.  &  W.  476. 

ig)  Per  Jervis,  C.   J.,   Mattison  v.  (i)  Adopted  per  WiUimna,  J.,  Mid- 
Hart,  14  C.  B.  385  ;  per  Burton,  J.,  Und  R.  C,  app.,  Pye,  resp.,  10  C.  B., 
Wa/rimton    v.    Lovdand    d.    line,    1  N.  S.,  194. 
Huds.    &   Br.    648  ;   per  Maule,   J.,  (jfc)  7  Exoh.  546. 
Gelher  y.   Oa^er,  15  C.  B.  706.     See 
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the  law  in  their  ordinary  sense,  and  the  strict  grammatical 
construction  will  bend  to  the  obvious  intention  of  the 
legislatm-e  (I). 

It  would  seem,  however,  according  to  some  authorities, 
that  the  appUcation  of  this  rule  must  be  confined  to  cases 
where  the  "  incongruity  "  or  "  absurdity  "  in  question  arises 
manifestly  within  the  particular  enactment  (m),  ex.  gr.,  so  as 
to  render  it  nugatory  or  self-contradictory;  and  that  the 
Court  cannot  construe  plain  and  unambiguous  words  in  other 
than  their  Hteral  and  ordinary  sense,  merely  because,  in 
their  opinion,  such  a  construction  may  lead  to  "  an  absurdity," 
or  even  to  "manifest  injustice"  (n),  though  it  is  admitted 
that  "  words  may  be  modified  or  varied  where  their  import  is 
doubtful  or  obscure  "  (o). 

The  embarrassment  often  experienced  in  applying  the 
"golden"  rule  for  the  interpretation  of  Acts  of  Parliament 
results,  of  course,  from  the  difficulty  of  keeping  within  the 
line  which,  under  our  administrative  system,  sepai'ates  the 
office  of  declariTig  the  law  from  that  of  making  it. 

In  theory,  the  distinction  just  adverted  to  is  clear  and  well 
marked  ;  in  practice,  it  is  difficult  to  observe, — jvdicis  est  jvs 
dicere,  non  jus  dare.  It  is  the  province  of  the  statesman, 
not  of  the  lawyer,  to  discuss,  and  of  the  legislature  to  deter- 
mine, what  is  best  for  the  public  good,  and  to  provide  for  it 
by  proper  enactments.  It  is  the  province  of  the  Judge  to 
expound  the  law  only  :  the  written,  from  the  statutes ;  the 
unwritten  law,  from  the  decisions  of  his  predecessors  and  of 
the  existing  Courts,  or  from  text  writers  of  acknowledged 
authority,  and  upon  the  principles  to  be  clearly  deduced  from 


(l)  See    also    per  PoUocJc,    C.    B.,       tnqueY.  Page,  supra. 

.  Middleton,   8  Exch.  357 ;  (n)  See  Judgm.,  AUey  v.  Bale,  11 


per  Maule,  J.,  Arnold  v.   Sidge,   13  C.  B.  390,  -with  which  ace.  per  Cromp- 

C.  B.  763;  per  Ma/rtin,  K,  Att.-Qen.  ton,  J.,  Woodward  v.  Watts,   2  E.  & 

T.  HaUett,  ^H.  &  N.  374 ;   per  Lord  B.  458.     See  also  per  Lord  Denman, 

a,  C.  J.,  8  E.  &  B.  875-6.  C.  J.,  Ch-een  v.  Wood,  7  Q.  B.  185. 


(m)   Seiviie -pei  Jervis,  C.  J.,  Oas-  (o)  Jndgm. ,  Alley  \.  Bale,  sa^va,. 
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them  by  sound  reason  and  just  inference  ;  it  is  not,  however, 
the  duty  of  a  Judge  to  speculate  upon  what  may  be  most  in 
his  opinion  for  the  advantage  of  the  community  (|>). 

With  a  view  to  ascertaining  the  intention  of  the  legisla- 
ture in  framing  the  provisions  of  a  statute,  our  Judges  are 
guided,  as  before  said,  by  recognised  rules,  some  of  the  more 
important  of  which  are  specified  in  Heydon's  case  (q),  to  the 
following  purport  and  effect : — that  in  all  statutes,  be  they 
penal  or  beneficial,  restricting  or  enlarging  of  the  common 
law,  four  things  are  to  be  considered,  viz.  1.  What  was  the 
common  law  before  the  making  of  the  Act  (r) ;  2.  What  was 
the  mischief  and  defect  against  which  the  common  law  did 
not  provide  ;  3.  What  remedy  the  Parliament  hath  resolved 
and  applied  to  cure  the  disease  of  the  commonwealth ;  and, 
4.  The  true  reason  of  the  remedy  (s).  And,  having  satisfied 
themselves  with  reference  to  these  various  points,  it  is  the 
duty  of  the  Judges  to  make  such  construction  as  shall  "  sup- 
press the  mischief  and  advance  the  remedy  (t),  putting  down 
all  subtle   inventions  and  evasions  for  continuance  of  the 

(j>)  Per  Parke,  B.,  Egerton  v.  Earl  construction  of  law  between  insensible 

Brownlow,  i  H.  L.  Ca.  123.  and  disagreeing  words,  sentences,  and 

(q)  3  Rep.    7;    Chudleigh's  case,  1  provisoes  as  they  now  do. " — 2Rep.  Pref. 

Rep.    122  b.    123  a.     These  rules  are  ix.   x. ;    per   Pollock,    C.  B.,  2  Exch. 

explained   and  illustrated    in    Dwarr.  332. 

Stats.,   2nd  ed.,  563  et  seq.     See  also  (s).  The  Court  wiU  therefore,  when 

MUler    r.    Salomons,    7    Exch.    522  ;  necessaiy,   look  at  the  preamble  of  the 

Judgm.,  Salhdd  v.  Johnson,   2  Exch.  Act.     Per  Tindal,  C.  J.,  Sussex  Peer- 

273  ;  per  Coleridge,  J.,  11  Q.  B.  579.  age  case,   11  C.  &  F.   143  ;  per  Sir  /. 

{r)  "If    Acts   of    Parliament  were  Niclioll,  Srett  y.  Brett,  S  Addams,  210 ; 

after  the  old  fashion,  penned,  &c.,  by  Stowel  v.  Lm-dZowch,  Plowd.  369  ;  per 

such  only  as  knew  what  the  common  Buller,  J.,   Crespigny  v.  Witteno'om,  i 

law  was  before  the  making  of  any  Act  T.   R.    790.     The  title  of  an  Act  has 

of  ParUament  concerning  that  matter,  occasionaUy  been  referred  to  as  aiding 

as  also  how  far  forth  former  Statutes  in  its  construction  ;  but  "  it  is  certainly 

had  provided  remedies  for  former  mis-  no  part  of  the  law,  and,  in  strictness 

chiefs  and  defects  discovered  by  expe-  ought  not  to  be  taken  into  consideration 

rience  ;  then  should  very  few  questions  at  aU."  Judgm.,  2  Exch.  283.  See  also 

in  law  arise,  and  the  learned  should  not  The  Shrewshmy  Peerage  case,  7  H.  L. 

so  often   and   so   much  perplex  their  Ca.  1 ;  16  How.  St.  Tr.  743  n. 
heads  to  make  atonement  and  peace  by  (t)  See  per  Parke,  B.,  2  Exch.  273. 
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mischief,  et  pro  privato  commodo  ;  and  adding  force  and  life 
to  the  cure  and  remedy,  according  to  the  true  intent  of  the 
makers  of  the  Act,  pro  bono  publico." 

To  the  rules  just  stated,  one  other,  by  reason  of  its  great 
practical  importance,  may  here  properly  be  added,  viz.  that  a 
statute  must  in  general,  on  principles  of  obvious  convenience 
and  justice,  be  construed  as  prospective,  and  not  as  retrospec- 
tive, in  its  operation ;  it  must  be  considered  as  intended  to 
regulate  the  future  conduct  of  persons,  and  not  to  apply  to 
past  transactions.  But  even  this  elementary  rule  is  one  of 
construction  only,  and  wiU  yield  to  the  intention  of  the  legis- 
lature if  sufficiently  expressed  (u). 

The  lex  non  scripta  is  an  unwritten  law,  comprising  those  Lex  non 
principles,  usages,  and  rules  of  conduct,  applicable  to  the 
government  and  security  of  person  and  property  which  do 
not  depend  for  their  authority  upon  any  existing  express  and 
positive  declaration  of  the  will  of  the  legislature.  It  com- 
prises, and  mainly  consists  of,  "  customs,"  whether  general 
or  particular,  and  is  often  caUed  the  "  customary  law  "  (x). 
These  customs  date  from  a  remote  antiquity  (y),  and  are  in 
some  instances  believed  to  have  originated  from  Acts  of  the, 
legislature  of  which  no  trace  or  record  now  remains.     It  has, 


(«)  Ver  ParhejK,  Moonr.  Dv/rden,  Stats.,   2tid  ed.,   chap.   9.    See,  also, 

2  Exch.  22,  43;  Kimlray  v.  Draper,  Leg.  Max.,  4th  ed.,  Index,   tit.    "Sta- 

L.  E.  3  Q.  B.  160  ;   WiUiaTtis  r.  Smith,  tutes  ; "   Wright  v.   Greemroyd,  1  B.  & 

4  H.  &  N.  559,  563,  564 ;   per  Brie,  S.  758. 

C.    J.,    Midland  JR.    C,   app.,   Pye,  (x)  "A   general  immemorial  usage 

resp.,  10  C.  B.,  N.  S.  191  ;  Jachsonv.  not  inconsistent  with  any  statute,  espe- 

WooUey,  8   E.    &  B.    778,   784 ;    per  oially  if  it  be  the  result   of  evident 

Bolfe,B.,  Att.-Oen.  \.  Marquis  of  ffert-  necessity,    and  withal  tendeth  to   the 

ford,  3  Exch.  687 ;  Pettamberdass  v.  puhiio  safety,  is,  I  apprehend,  part  of 

Thackom-seydass,  7  Moo. 'F.O.Cas.  289;  the  Common  Law   of  England."     Per 

Waugh  v.   Middleton,    8  Exch.  352;  Foster,  J.,   R.  v.   Broadfoot,  18  How. 

Beg.  V.  Leeds  and  Bradford  JR.   C,  St.  Tr.  1331. 

18  Q.  B.  343  ;  per  Ld.  Carni/pbell,  C.  J.,  (y)  "  The  law  and   custom  of  Eng- 

Lea/ry  v.  Patrick,  15  Q.  B.  271.     The  land  is  the  inheritance  of  the  subject. 

General  Eules  relating  to  the  Construe-  which  he  cannot  be  deprived  of  without 

tion  of  Statutes  are  collected  in  Dwarr.  his  assent  in  Parliament."   12  Eep.  29. 
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therefore,  been  justly  said,  that  the  lex  non  scripta  consists 
of  those  rules  and  maxims  concerning  the  persons  and  pro- 
perty of  men  which  have  obtained  by  the  tacit  assent  and 
usage  of  the  inhabitants  of  this  country,  and  have  the  same 
force  and  authority  as  Acts  of  Parliament ;  the  only  difference 
between  the  two  being,  that  the  consent  and  approbation  of 
the  people  with  respect  to  the  one  is  signified  by  their  im- 
memorial use  and  practice,  whereas  their  approbation  of,  and 
consent  to,  the  other,  is  declared  by  Parliament,  to  whose 
enactments  every  member  of  the  community  is  considered  as 
virtually  a  party  (z). 

Although,  in  all  probability,  it  is  only  partially  true,  that 
our  customary  or  unwiitten  law  flows  from  the  express  act  or 
sanction  of  the  supreme  power,  yet  it  may  be  curious  to  re- 
mark that  something  very  similar,  or,  at  all  events,  analogous 
to  such  a  mode  of  derivation,  has  actually  occurred  almost 
within  living  memory  in  the  United  States  of  America,  where 
it  is  an  established  doctrine,  that  English  statutes  passed 
prior  to  the  Declaration  of  Independence,  or,  at  all  events,  to 
the  emigi'ation  of  the  forefathers  of  the  American  people,  so 
far  as  applicable  to  their  institutions,  must  be  taken  to  con- 
stitute a  part  of  the  common  law  of  that  realm  (a).  This 
proposition  has  been  broadly  laid  down  by  some  of  the  most 
eminent  judges  of  the  United  States,  and  will  serve  to  illus- 
trate the  manner  in  which  the  statute  law,  or  lex  scripta,  of 
a  country,  though  ceasing  to  be  operative  as  such,  may 
bec6me  blended  with,  or  even  form  an  integral  and  ascer- 
tainable portion  of,  its  unwi-itten  law. 
General  ous-  Customs,  as  already  intimated  (b),  may  be  either  general 
""■  or  particular.     As  referable  to  general  customs,  properly  so 

called,  may  be  specified  that  rule  of  law  which  settles  the 
course  in  which  lands  descend    by  inheritance;   that  rule 

(«)  1  Eeeves,  Hist.  Eng.  Law,  2nd  (a)  I   Kent,   Com.,   10th  ed.,   535, 

ed-  2.  and  note  thereto.  (i)  Ante,  p.  7. 
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■which  prescribes  the  solemnities  and  obligation  of  con- 
tracts (c) ;  which  declares  the  principles  applicable  to  the  ex- 
pounding of  wills,  deeds,  and  Acts  of  Parliament ;  which 
indicates  the  respective  remedies  for  civil  injuries.  Doctrines 
such  as  these  are  not  set  down  in  any  written  statute  or 
ordinance,  but  depend  merely  upon  immemorial  usage  for 
their  support. 

It  is  here  to  be  observed,  on  the  one  hand,  that  the  lex 
non  scripta  might,  in  some  imaginable  cases,  control  the 
statute  law,  as  if  that  law  were  against  common  right  and 
reason,  or  repugnant  or  impossible  to  be  performed  (d).  And, 
on  the  other  hand,  it  is  noticeable  that  our  customary  law 
wiU,  in  many  cases,  nullify  the  acts  and  contracts  of  indi- 
•viduals,  and  will  even  interfere  with  the  dispositions  which 
they  may  make  of  their  private  property.  "A  man,"  for 
instance,  "  cannot  alter  the  usual  line  of  descent  by  a  creation 
of  his  own"  (e).  He  cannot  give  an  estate  in  fee  simple  to 
a  person  and  his  heirs  on  the  maternal  side,  because  the 
law  has  already  said  how  a  fee  simple  estate  shall  descend. 
In  this  case,  the  law  does  not  allow  of  a  capricious  disposition 
of  property,  and  still  less  will  it  sanction  the  attaching  of 
any  condition  to  property  which  is  against  the  public  good. 
Thus,  a  case  occurs  in  the  old  books  of  a  man  making  a 
condition  that  his  devisee  should  not  cultivate  his  arable 
land ;  which  is  void,  because  it  is  against  the  prosperity  of 
the  country,  and  for  no  other  reason  (e).  But  although 
the  law  of  England  will  not  allow  a  man  to  indulge  in  every 
fanciful  disposition  of  his  property,  it  wiU  allow  him  to  put 
his  estates  in  settlement  for  the  purpose  of  providing  for 
those  who  are  to  come  after  him,  and,  in  doing  so,  it  gives 


(c)  As  to  tie  otligatory  force  of  con-  Exeter,   5  Exch.   671 ;   Dwarr.  Stats. , 
tracts,  post,  Book  II.,  Chap.  1.  Snd  ed.,  480-4. 

(d)  Br.  Bonham's  case,  8  Rep.  118  (c)  Per  Lord  St.  Leoruwds,  Egerton 
a  ;  per  Best,  J.,  Fortes  v.  Oockrcme,  2  t.  Earl  Brownlow,  4  H.  L.  Ca.  241. 

B,  &  C.  471 ;  Arg.,  Gorham  v.  Bp.  of 
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him  all  the  rational  power  of  disposition  which  he  can 
reasonably  desire.  Even  upon  the  power  of  disposition  by- 
settlement,  it  will,  however,  impose  such  limits  and  restraints 
as  are  required  by  considerations  having  reference  to  the 
public  good  :  the  principles  which  govern  its  decisions  upon 
this  subject  being  embodied  in  the  maxim,  Sic  wtere  tuo  ut 
alienum  non  Icsdas  (which  applies  to  the  public  in  at  least 
as  full  force  as  to  individuals),  and  in  the  equally  expressive 
maxims.  Nihil  quod  est  inconveniens  est  licitum,  and  Salvia 
reipuhliccB  suprema  lex  (/). 
cSortT'^  Conspicuous  amongst  general  customs  stands  the  lex  mer- 

catoria,  or  law  merchant  (g),  a  branch  of  law  deduced  from 
the  practice  and  customs  of  merchants,  aided  and  regulated 
by  a  long  series  of  judicial  decisions,  as  also  by  the  express 
enactments  of  the  legislature,  which  has,  especially  of  late 
years,  exercised  much  vigilance  in  aiding  fair  commercial 
enterprise  on  the  one  hand,  and  in  checking  undue  specu- 
lation on  the  other. 

To  evidence  of  mercantile  custom,  which,  when  established 
and  shown  to  prevail  generally  (h),  becomes  part  of  our 
common  law,  much  weight  is  attached  in  courts  of  justice  ; 
and  in  illustration  of  this  remark,  a  reference  to  Bellam/y  v. 
Marjoribanks  (i),  which  involved  an  important  question  as 
to  the  precise  effect  of  crossing  a  cheque,  may  suffice.  At 
the  trial  of  that  case  (as  appears  from  the  Eeport),  some  of 
the  most  eminent  bankers,  and  the  most  experienced  bankers' 
clerks  in  London,  were  examined  as  to  the  existence  of  a 
particular  custom  alleged  by  the  plaintiff  in  his  declaration, 
and  denied  by  the  defendant;  and  the  Court,  in  adjudicating 
upon  a  motion  for  a  new  trial  on  the  ground,  inter  alia,  that 

(/)  See  per  Lord  Truro,  i  H.  L  Ca.  prevalent  in  particular    places,    post, 

195.  p.  19. 

(ff)  As  to  which  see  Earn,  Sci.  Leg.  (i)  7  Exch.  389.     As  to  the  existing 

Judgm.   Chap.  8  ;    8  0.   B.  967,   note  law  with  reference  to  crossed  cheques, 

(«)•  post.  Book  11.,  Chap.  3. 

(h)  As  to  customs  or  usages  of  trade 
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the  vierdict  was  against  evidence,  admitted  that  a  custom 
such  as  that  contended  for  would  be  binding  and  obligatory 
upon  bankers,  if  proved ;  and  that  it  might  be  proved  "  by  a 
long,  well-known,  acknowledged,  and  universal  usage  and 
practice  amongst  bankers  to  act  in  accordance  with  it." 

So,  in  Branddo  v.  Barnett  (Jc),  Lord  Gamfbell  remarks, 
that  "the  general  lien  of  bankers  is  part  of  the  law  merchant, 
and  is  to  be  judicially  noticed,  like  the  negotiability  of  bills 
of  exchange,  or  the  days  of  grace  allowed  for  their  payment. 
When  a  general  usage  has  been  judicially  ascertained  and 
established,  it  becomes  part  of  the  law  merchant,  which 
courts  of  justice  are  bound  to  know  and  recognise.  Such 
has  been  the  invariable  understanding  and  practice  in  West- 
minster Hall  for  a  great  many  years  ;  there  is  no  decision  or 
dictum  to  the  contrary;  and  justice  could  not  be  administered 
if  evidence  were  to  be  given  toties  quoties  to  support  such 
usages,  an  issue  being  joined  upon  them  in  each  particular 
case  "  (Z). 

A  particular  or  local  custom  may  be  defined  to  be  an  usage  Particular 
which    has  obtamed  the  force  of  law,  and  is,  m  truth,  the  customs. 
blading  law  within  a  particular  district,  or  at  a  particular 
place,  of  the  persons  and  things  which  it  concerns  "  (m).     A 
custom,  therefore,  in  so  far  as  it  extends,  supersedes  the 
general  law  (n). 

Such  is  the  custom  of  gavelkind  in  Kent  and  some  other 
parts  of  the  kingdom,  which  ordains,  among  other  things, 
that  not  the  eldest  son  only  of  the  father  shall  succeed  to 
his  inheritance,  but  all  the  sons  alike  ;  and  that,  though  the 
ancestor  be  attainted  and  hanged,  yet  the  heir  shall  succeed 


(i)  3  C.  B.  519,  530  ;  S.  C,  12  C.  (m)  Judgm.,  Tyson  v.  Smith,  9  Ad. 

&  F.  787  ;  per^esi,  C.  J.,  5  Bing.  164.  &  E.   421 ;  per   Yatee,  J.,  MUlm-  v. 

(Z)  Cited  per    Byles,    J.,    Mare    v.  Taylor,  2  Burr.  2368. 
Menty,  10  C.  B.,  N.  S.,  85.  (n)  Judgm., ZordFalmoutAy.  George, 

As  to  the  lien  of  a  wharfinger,  see  5  Bing.  293. 
Dresser  v.  Bosanguet,  4  B.  &  S.,  460. 
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to  his  estate  without  any  escheat  to  the  lord.  Such  is  the 
custom  which  prevails  in  divers  ancient  boroughs,  and  there- 
fore called  borough-English,  that  the  youngest  son  shall 
inherit  the  estate  in  preference  to  all  his  elder  brothers  (o) . 
Such  is  the  custom  in  other  boroughs,  that  a  widow  shall  be 
entitled  for  her  dower  to  all  her  husband's  lands,  whereas  at 
the  common  law  she  shall  be  endowed  of  one-third  part  only. 
Such  also,  are  the  special  and  particular  customs  of  manors, 
of  which  every  one  has  more  or  less,  and  which  bind  all 
the  copyhold  and  customary  tenants  who  hold  of  the  said 
manors  {p). 

Now  all  these,  and  similar  special  customs,  being  deviations 
from  the  general  law  of  the  land,  are  good  only  by  virtue  of 
long-continued  usage  and  of  that  consent,  on  the  part  of  such 
portions  of  the  community  as  are  more  immediately  affected 
by  them,  which  is  to  be  implied  therefrom. 
wiiM^Tt  1-  -^  custom,  therefore,  says  Sir  W.  Blackstone,  in  order 
dates,  &0.  ^^^  ^^  ^^^^  -^^  legal  and  binding,  must  "  have  been  used  so 
long  that  the  memory  of  man  runneth  not  to  the  contrary ; 
so  that,  if  any  one  can  shew  the  beginning  of  it,  it  is  no  good 
custom.  For  which  reason  no  custom  can  prevail  against  an 
express  Act  of  Parliament,  since  the  statute  itself  is  a  proof 
of  a  time  when  such  a  custom  did  not  exist  "  {g). 

Now,  legal  memory  dates  from  the  1st  year  of  the  reign  of 
Eichai-d  I.  ;  but  it  must  not,  therefore,  be  supposed  that  it 
was,  even  prior  to  the  stat.  2  &  3  Will.  4,  c.  71,  in  all  cases 
necessary  to  produce  evidence  extending  over  so  long  a  period, 
of  the  existence  of  a  particular  custom  in  dispute.  From 
proof  of  the  enjoyment  of  a  custom  for  a  much  less  period, 
ex.  gr.,  for  so  short  a  time  as  twenty  years,  a  jury  has,  in  the 

(o)  See    MugglOon  y.    Barnett   (in  Walker,    2  B.    &  C.   827 ;   per  Lord 

Error),   2  H.   &  N.   653  ;  S.  C.,1  Id.  Cranvm-th,    Marquis  of  Salisbm-y  v. 

282.  Gladstone,    9     H.   L.   Ca.    701,    cited 

ip)  See  per  Coclcbwrn,  C.  J.,  Mug-  L.  R.  2  C.  P.  77. 

gleton  v.  Barnett,  2  H.  &  N.  681.     As  (g)  1  Bla.  Com.  76. 
to  manorial  customs,,  see  Richardson  t. 
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absence  of  evidence  to  the  contrary,  been  held  justified  in 
finding  that  the  custom  had  existed  immemorially  (r).  And 
now,  where  a  claim  "may  be  lawfully  made  "  at  the  common 
law,  by  custom^  prescription  (s),  or  grant,  to  any  right  of 
common,  or  other  profit  or  benefit  to  be  taken  and  enjoyed 
from  or  upon  "  the  land  of  any  person,"  or  "  to  any  way  or 
other  easement,  or  to  any  watercourse,  or  the  use  of  any 
water  to  be  enjoyed  or  derived  "  upon  or  from  the  land  of 
any  person,  reference  wUl  have  to  be  made  to  the  1st  and 
2nd  sects,  (t)  respectively  of  the  statute  just  mentioned, 
which  was  passed  with  a  view  to  "  shortening  the  time  of 
prescription  in  certain  cases  " 

2.  A  custom  must  have  been  continued;  because  "any  custom 
interruption  would  cause  a  temporary  ceasing ;  the  revival  been  con- 
gives  it  a  new  beginning,  which  will  be  within  time  of 
memory,  and,  thereupon,  the  custom  will  be  void.  But  this 
must  be  understood  with  regard  to  an  interruption  of  the 
right;  for  an  interruption  of  the  possession  only  for  ten  or 
twenty  years  will  not  destroy  the  custom.  As,  if  the  inhabi- 
tants of  a  parish  have  a  customary  right  of  watering  their 
cattle  at  a  certain  pool,  the  custom  is  not  destroyed  though 
they  do  not  use  it  for  ten  years,  it  only  becomes  more  difficult 
to  prove  ;  but  if  the  right  be  anyhow  discontinued  for  a  day, 
the  custom  is  quite  at  an  end  "  (u). 

Where  a  custom  has  been  thus  "  continued  "  in  the  sense 
above  assigned  to  that  term,  it,  in  fact,  comes  at  last  to  an 
agreement  which  has  been  evidenced  by  such  repeated  acts 

(r)  Jenkms  v.  Harvey,  1  Cr.  M.  &  that  S.  and  his  ancestors,  or  those  whose 

E.   877 ;   cited  Master  Pilots,  iSic,  of  estate  he  has,   have  used  time  out  of 

Newcastle-v{pon-Tyne  v.   BraMey,   21  mind  to  enjoy  a  particular  advantage  or 

L.  J.,  Q.  B.,  196  ;  8.   C,  2  E.    &  B.  privilege  :  2  Bla.  Com.  263;  per  Car., 

428  n.  ;    R.  v.  Joliffe,   2  B.  &  C.  54.  Mayor  of  Lynn  Regis  tt.  Taylor,  Zhev. 

See  also  Diike  of  Beamfort  v.  Smith,  4  160. 
Bxoh.  450.  (f)  As  to  which  see  Mr.  Shelford's 

(«)  Custom    is    a   local    usage   not  notes  in  his  ed.  (7th)  of  the  Real  Prop, 

annexed   to   any  person,  whereas  pre-  Stats.,  pp.  2,  6. 
seription  is  merely  a  personal  usage,  as  («)  1  Bla.  Com.  77. 


reasonable. 
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of  assent  on  both  sides  from  the  earliest  times,   beginning 
before  the  time  of  memory,  and  continuing  down  to  our  own 
times,  that  it  has  become  the  law  of  the  particular  place 
wherein  it  has  been  shown  to  obtain  (x). 
— andpeaoe-      3.  A  Valid  custom  must  have  been  peaceable,  and  acqui' 

ably  en-  ^  ^  _  ^  ^ 

joyed.  esced  in,  not  subject  to  contention  and  dispute  ;  for,  as  such  a 
custom  derives  its  force  and  authority  from  common  consent, 
the  fact  of  its  having  been  immemorially  disputed,  either  at 
law  or  otherwise,  would  be  a  proof  that  such  consent  was 
wanting  {y). 

mvSt'be  ^-  -^  custom  must  be  reasonable,  or,  rather,  it  must  not 

be  unreasonable  (z).  "  A  custom,"  therefore,  "  may  be  good, 
though  the  particular  reason  of  it  cannot  be  assigned,  for  it 
sufficeth,  if  no  good  legal  reason  can  be  assigned  against  it. 
Thus,  a  custom  in  a  parish  that  no  man  shall  put  his  beast 
into  the  common  till  the  3rd  of  October  would  be  good  ;  and 
yet  it  would  be  hard  to  shew  the  reason  why  that  day  in 
particular  is  fixed  upon,  rather  than  the  day  before  or  after. 
But  a  custom  that  no  cattle  shall  be  put  in  till  the  lord 
of  the  manor  has  first  put  in  his  is  unreasonable,  and,  there- 
fore, bad  :  for,  peradventure,  the  lord  will  never  put  in  his, 
and  then  the  tenants  will  lose  all  their  profits  "  (a). 

A  custom,  however,  is  not  unreasonable,  merely  because  it 
is  contrary  to  a  particular  maxim  or  rule  of  the  common  law, 
for  Gonsuetudo  ex  certd  causd  rationabili  usitata  privat 
communem  legem,  as  the  customs  of  gavelkind  and  borough- 
English,  which  are  directly  contrary  to  the  law  of  descent ; 
or,  again,  the  custom  of  Kent,  which  is  contrary  to  the  law 
of  escheat  (&).  Nor  is  a  custom  unreasonable  because  it  is 
prejudicial  to  the  interests  of  a  private  man,  if  it  be  for  the 


(x)  Judgm. ,  Tyson  y.  Smith,  9  Ad.  &  96. 

E'  ^25.  (a.)  1    Bla.    Com.    77 ;     and    cases 

((/)  1  Bla.  Com.  77.  supra. 

(2)  Id.  Nix  V.  Gardiner,  2  Bulstr.  (5)  Ante,  p.  11. 
195  ;  Sowerby  v.  Coleman,  L.  R.  2  Ex. 
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benefit  of  the  commonwealth :  as  the  custom  to  turn  the 
plough  upon  the  headland  of  another,  in  favour  of  husbandry, 
or  to  dry  nets  on  the  land  of  another,  in  favour  of  fishing, 
and  for  the  benefit  of  navigation  (c) ;  or  to  take  water  from 
his  IV  ell  (d). 

It  is  not  an  unreasonable  custom  that  a  tenant  (e),  who  is 
bound  to  use  a  farm  in  a  good  and  tenantable  manner,  and 
according  to  the  rules  of  good  husbandry,  shall  be  at  liberty, 
on  quitting  the  farm,  to  charge  his  landlord  with  a  portion  of 
the  expenses  of  draining  land  which  requires  draining  ac- 
cording to  good  husbandry,  though  the  drainage  be  done 
without  his  landlord's  knowledge  or  consent  (/).  And  a 
custom  that  a  tenant  shall  have  the  waygoing  crop  after  the 
expiration  of  his  term,  is  reasonable  and  good.  "  It  is  just ; 
for  he  who  sows  ought  to  reap ;  and  it  is  for  the  benefit  and 
encouragement  of  agriculttire.  It  is,  indeed,  against  the 
general  rule  of  law  concerning  emblements,  which  are  not 
allowed  to  tenants  who  know  when  their  term  is  to  cease, 
because  it  is  held  to  be  their  fault  or  folly  to  have  sown 
when  they  knew  their  interest  would  expire  before  they  could 
reap.  But  the  custom  of  a  particular  place  may  rectify  what 
otherwise  would  be  imprudence  or  folly  "  (g). 

In  The  Marquis  of  Salisbury  v.  Gladstone  (h),  a  custom 
was  held  not  unreasonable  for  the  copyholders  of  inheritance 
in  a  manor  without  licence  from  the  lord  to  dig  and  get 

(c)  Judgm. ,  Tyson  t.  Smith,  9  Ad.  &  B.  701  ;  commented  on  and  followed  in 
E.  421 ;  Lord  FaJmwuth  v.  George,  5  Blackett  v.  Bradley,  IB.  &  S.  940, 
Bing.  286.  954-5  ;   Rogers  r.  Brenton,   10  Q.   B. 

(d)  Race  t.  Ward,  4  E.  &  B.  702.  26  ;  Elwood  y.  Bullock,  6  Q.  B.  383  ; 

(e)  As  to  customs  of  the  country  af-  Gibis  t.  Flight,  3  C.  B.  581  ;  Reg.  v. 
fecting  the  relation  of  landlord  and  DaUry,  3  Q.  B.  602 ;  Le  Case  de  Ta- 
tenant,  post,  p.l9.  nistry,  Dayys,  28  h,  34. 

(/)  Mousley  t.  Zmdlam,   21  L.  J. ,  (g)  Wigglesworth  v.  Ballison,  Dougl. 

Q.  B.,  64 ;  Oalhy  v.  Hirst,  1  B.  &  B.  201. 

224.      With  reference  to  the  reason-  (h)  6  H.  &  N.  123 ;  5".  C,  9  H.  L. 

ableness  of  particular  alleged  customs,  Ca.    692  ;    followed   in  Blewett,   app., 

see  also  Mounsey  v.  Ismay,  1  H.  &  C.  Jenkins,  resp.,  12  C.  B.,  N.  S.,  16,  30. 
729  ;  Hilton  v.  Barl  Granville,    5  Q. 


certain. 
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clay  without  limit  in  and  from  their  copyhold  tenements, 
for  the  purpose  of  making  bricks  to  be  sold  off  the  manor. 
must°to~  5-  -^  custom  ought  to  be  certain.  And,  therefore,  a 
custom  that  lands  shall  descend  to  the  most  worthy  of  the 
owner's  blood,  is  void  ;  for  how  shall  this  worth  be  deter- 
mined 1  But  a  custom  that  lands  shall  descend  to  the  next 
male  of  the  blood  exclusive  of  females,  is  certain,  and  there- 
fore good.  So  a  custom  to  pay  twopence  an  acre  in  lieu  of 
tithes  is  good  ;  but  to  pay  sometimes  twopence,  and  some- 
times threepence,  as  the  occupier  of  the  land  pleases,  is 
bad,  for  its  uncertainty  (i). 

On  the  gi-ound  of  uncertainty  the  following  custom  was 
held  bad  :  viz.,  for  all  the  customary  tenants  of  a  manor, 
having  gardens,  parcels  of  their  tenements,  to  dig,  take,  and 
carry  away  from  a  waste  within  the  manor,  "  for  the  purpose 
of  making  and  repairing  grassplots  in  the  gardens,  parcels  of 
the  same  respectively,  for  the  improvement  thereof,  such  turf 
covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath  been 
fit  and  proper  to  be  so  used  and  spent  every  year,  at  all  times 
in  the  year,  as  often  and  in  such  quantity  as  occasion  "  may 
require  (fc).  "A  custom,"  said  Lord  Mlenborough,  C.  J., 
with  reference  to  this  case,  "however  ancient,  must  not  be 
indefinite  and  uncertain;  and  here  it  is  not  defined  what 
sort  of  improvement  the  custom  extends  to."  And  he  added, 
— "  there  is  nothing  to  restrain  the  tenants  from  taking  the 
whole  of  the  turbary  of  the  common,  and  destroying  the 
pasture  altogether.  A  custom  of  this  description  ought  to 
have  some  limit;  but  here  there  is  no  limitation  to  the 
custom  as  laid  but  caprice  and  fancy  "  (T).  But  a  custom  to 
pay  a  year's  improved  value  by  way  of  fine  on  a  copyhold 


(i)  1  Bla.  Com.  78  ;  Le  case  de  Ta-  B.  415  ;  BaUey  v.  Stephens,  12  C.  B., 

nisti-y,    Davys,   28  b,   35  ;   Bleviett  r.  N.  S.,  91 ;  Constable  v.  Nicholson,  14 

Tregonning,Z  M.&-E.55i.  C.    B.,    N.    S.,    230;    Douglas,  app., 

(i)   WUsonv.  WUles,  1  East,  121.  Earl  Dysart,  resp.,    10  C.  B.     N.  S. 

(Z)  See  also  Clayton  v.  Corhy,   5  Q.  688. 
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estate  might  be  goodj  thougti  the  value  is  a  thing  uncertain  ; 
for  it  may  at  any  time  be  ascertained,  and  the  maxim  of  law 
is,  Id  certum  est  quod  eertum  reddi  potest  (m). 

In  Broadbent  v.  Wills  (n),  we  have  an  instance  of  a  jh-oadient 
custom  being  held  void  on  the  twofold  ground  that  it  was 
unreasonable  and  uncertain.  There  the  custom  claimed  (so 
far  as  it  need  here  be  stated),  was,  that  when  and  as  often  as 
the  lord  of  the  manor,  or  his  tenants  of  the  collieries  or  coal- 
mines, sunk  pits  in  certain  freehold  lands  within  and  parcel 
of  the  said  manor,  for  the  working  of  the  said  pits,  and  to 
get  coals  thereout,  the  lord  and  his  tenants  might  cast  the 
earth,  stones,  &c.,  coming  therefrom,  in  heaps  "  on  the  land 
near  to  such  pits,"  "there  to  remain  and  continue"  at  "his 
and  their  will  and  pleasure  : "  in  giving  judgment  with  refe- 
rence to  the  validity  of  this  custom,  Willes,  C.  J.,  remarks, 
"  The  objection  that  this  custom  is  only  beneficial  to  the 
lord,  and  greatly  prejudicial  to  the  tenants,  is,  we  think,  of 
no  weight ;  for  it  might  have  a  reasonable  commencement, 
notwithstanding,  for  the  lord  might  take  less  for  the  land  on 
the  account  of  this  disadvantage  to  his  tenant.  But  the  true 
objections  to  this  custom  are,  that  it  is  uncertain,  and,  like- 
wise, unreasonable,  as  it  may  deprive  the  tenant  of  the  whole 
benefit  of  the  land ;  and  it  cannot  be  presumed  that  the 
tenant  at  first  would  come  into  such  an  agreement."  He 
also  remarks,  that  every  custom  "  must  be  certain,  for  two 
plain  reasons  :  1st,  because,  if  it  be  not  certain,  it  cannot  be 
proved  to  have  been  time  out  of  mind,  for  how  can  anything 
be  said  to  have  been  time  out  of  mind  when  it  is  not  certain 
what  it  is  ?  2ndly,  it  must  be  certain,  because  every  custom 
presupposes  a  grant,  and  if  a  grant  be  not  certain  it  is  void." 
The  Chief  Justice  then  observes  that,  tested  by  the  foregoing 
rule,  the  custom  above  set  out  is  bad,  as  being  neither 

(m)  1  Bla.  Com.  78  ;  Leg.  Max.,  4tli      1  Wils.  63  ;  2  Str.  1224  ;  -with  wliich 
ed.,  599.  compare  Rogers  v.  Taylor,  1  H.  &  N. 

[n)  Willes,  360 ;   S.  0.  (in  Error),      706  ;  Carlyon  v.  Loverin/j,  W.  784. 
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certain  nor  intelligible;  especially  by  reason  of  the  expression 
"  near  to  "  used  in  setting  out  the  custom,  to  which  expres- 
sion no  precise  and  definite  meaning  can  be  attached. 

After  thus  pointing  out  the  uncertainty  of  the  alleged 
custom,  Willes,  C.  J.,  proceeds  to  say,  that  all  customs  must 
be  reasonable,  otherwise  they  are  void,  "and  certainly  no 
custom  can  be  more  unreasonable  than  the  present.  It  may 
deprive  the  tenant  of  the  whole  profits  of  the  land  ;  for  the 
lord  or  his  tenants  may  dig  coal-pits  when  and  as  often  as 
they  please  ;  and  may,  in  such  case,  lay  their  coals,  &c.,  on 
any  part  of  the  tenant's  land,  if  near  to  such  coal-pits,  at  what 
time  of  the  year  they  please,  and  may  let  them  lie  there  as 
long  as  they  please  ; "  so  that  "  they  may  be  laid  on  the 
tenant's  land  and  continue  there  for  ever,  though  it  may  be 
more  convenient  for  the  lord  to  bring  them  on  his  own  land  ; 
which  is  absurd  and  unreasonable." 

6.  A  custom,  though  established  by  consent,  must,  when 
compubory;  established,  be  compulsory,  and  not  left  to  the  option  of  every 

man,  whether  he  will  use  it  or  no ;  therefore,  a  custom  that 
all  the  inhabitants  of  a  particular  district  shall  be  rated 
toward  the  maintenance  of  a  bridge  will  be  good  ;  but  a  cus- 
tom that  every  man  is  to  contribute  thereto  at  his  own  plea- 
sure, is  idle  and  absurd,  and  indeed  no  custom  at  all  (o). 

7.  Customs  must  be  consistent  with  each  other — one  cus- 
tom cannot  be  set  up  in  opposition  to  another ;  for,  if  both 
are  really  customs,  then  they  are  of  equal  antiquity,  and  must 
have  been  established  by  mutual  consent,  which  to  say  of 
contradictory  customs  is  absurd  (p). 

8.  With  reference  to  the  interpretation  of  customs,  it  will 
suffice  to  say  that  customs,  especially  where  they  derogate  from 
the  general  rights  of  property,  must  be  construed  strictly  (q) ; 


Customs 
must  be 


— and  con- 
sistent. 


Customs — 
Ixow  con- 
sirued. 


(o)  1  Bla.  Com.  78. 

(i')Id. 

(j)  Judgm.,  Sogers  v.  Brcnton,  10 


Q.  B.  57  ;  per  Bayley,  J.,  2  B.  &  C. 
839. 
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they  are  not  to  be  "  enlarged  beyond  the  usage  "  (r) ;  they 
may  be  abrogated  by  statute  (s). 

Besides  local  customs  properly  so  called,  there  are,   in  customs  ot 

the  countrj', 

different  parts  of  the  country,  certain  usages  existing,  which, 
unless  excluded  expressly  or  impliedly  by  agreement  between 
parties  (t),  regulate,  to  some  extent,  the  relation  of  landlord 
and  tenant,  or  affect  the  reciprocal  rights  of  incoming  and 
outgoing  tenants,  and  are  usually  known  as  "  customs  of  the 
country."  Now  a  custom  (u)  belonging  to  this  class  need 
not  be  shown  to  have  existed  immemorially,  but  will  be 
established  on  proof  of  a  usage,  recognised  and  acted  upon 
in  the  particular  district,  applicable  to  farms  of  a  like  de- 
scription with  that  in  regard  to  which  its  existence  is  spe- 
cifically asserted  (x).  A  "  custom  of  the  country,"  in  order 
that  it  be  good,  must  be  reasonable  (as  will  appear  by  refer- 
ence to  some  of  the  cases  already  cited),  and  sufficiently 
definite  and  certain. 

A^ery  similar  to  the  local  usages  last  mentioned,  as  regards  Particular 

•'  °  >  o  usages  o£ 

their  operation  npon  the  contracts  of  parties,  are  particular  *^*'*®- 
usages  of  trade  which  exist  in  certain  places  ;  and,  in  order 
to  be  effective,  must  be  reasonable  (y),  and  must  be  proved 
by  apt  evidence  in  courts  of  justice.     The  legal  effect   of 
usages  of  trade  will  be  hereafter  noticed  {z), 

(r)  Jiidgm.,  Arthur  y.  BokenJiam,  11  (x)  Woodf.  L.   &  T.   9tli  ed.,  490; 

Mod.  160  ;  see  per  Cocklmrn,  C.  J.,  2  Daliy  v.  Hirst,  1  B.  &  B.  224,  where 

H.  &  N.  680-1.  the  question  was  raised  at  Nisi  Prius. 

(»)  Truscott    V.  Merchant    Tailors'  (y)  See   Cropper  v.   Cooh,  L.  K.  3 

Co.,  11  Exch.  855;  Coopers.  Hubbuch,  C.  P.  194  ;  Gi-issell  v.  Bristowe,  L.  R. 

12  C.  B,,  N.  S.,  456.  See,  for  instance,  4  C.  P.  36  ;  Cuthbert  v.  Cumming,  11 

Stat.  19  &  20  Vict.  c.  94.  Exch.    405,    10   Id.    809  ;   Paxton  v. 

(«)  Post,  Book  II.  Comtnay,    2  Post.  &  Fin.  N.  P.  Ca. 

(u)  The  word   "custom"  thus  used  131;    Crihson    v.    Crich,    2   H.    &   C. 

"cannot  mean  a  custom  in  the  strict  142. 

legal  signification  of  the  word  ;  for  that  (z)  See  particularly  Book  II.  Chap.  4. 

must  be  taken  with  reference  to  some  Mercajitile  customs  seem  properly  divi-  ■ 

defined  limit  or  space,  which  is  essential  sible  into  three  classes  : — 1.  Customs 

to  every  custom  properly  so  called;"  "which  all  nations  agree  in  and  take 

per  Lord  EUenharough,  C.  J.,  Legh  v.  notice  of,"  and  which  are  held  to  be 

Hewett,  4  East,  154,  158.  part  of  the  law  of ,  England.     2.  Cus- 

0  2 
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Loxnon  As  GUI'  Ux  scHpta  must  be  interpreted,  so  must  our  lex 

seripta—  ^  i  /   v         i  j^ 

oiared^'  '^^'^''^  scvvpta  be  declared  by  the  judges  {a),  whose  ottice,  as 
already  stated  (h),  it  is  jii^  dicere,  and  whose  decisions,  when 
collected  in  the  reports,  exhibit  our  common  law,  as  it  has 
actually  been  applied  to  facts  differing  from  each  other,  as 
well  in  kind  as  in  their  combinations.  Judicial  decisions 
indeed,  afford  the  best — oftentimes  the  only — evidence  of 
what  law  is ;  and,  in  arriving  at  these  decisions,  the  Judges 
allow  themselves  to  be  guided  by  established  precedents,  by 
fixed  and  recognised  rules  of  pleading,  evidence,  and  prac- 
tice (c),  and  by  the  admitted  maxims  of  the  law. 

In  conformity  with  our  most  approved  Commentators,  I 
have  mentioned  maxims  as  one  important  element  of  our 
common  law.  Of  these  maxims,  which  embody  principles  of 
much  value,  when  their  application  is  rightly  understood, 
many  have  been  derived  to  us  from  the  Roman  or  Civil  Law ; 
and,  although  it  be  true,  as  judicially  remarked,  that  this  law 
forms  no  rule  binding  in  itself  upon  the  subjects  of  these 
realms;  yet,  in  deciding  a  case  upon  principle,  where  no 
direct  authority  can  be  cited  from  our  books,  the  Courts  at 
Westminster  will  listen  to  arguments  drawn  from  the  Insti- 


toms  prevailing  throughout  the  length  received  time  out  of  mind,  supposing  it 

and  breadth  of  this  country,  which  also  presumably  capable  of  a  legal  origin," 

have  the  force  of  law  here,  and  are  in  Per  Lord  Chelmsford,  Free  Fishers  of 

general  iudicially  noticed, -withoutproof.  Whitstalle  v.  Gann,  20  C.  B.,  N.  S., 

3.  Customs  purely  local,   such  as  are  27.     See  also  Free  Fishers  of  Whit- 

alluded  to  in  the  text,  which  must  be  stable  v.  Foreman,  L.  E.  3  C.  P.  578  ; 

proved.     See  a  learned  note,  8  C.  B.  Holford  v.  George,  L.  R.  3  Q.  B.  639  ; 

967,  and  oases  cited,  ante,  pp.  10,  11.  Laxcrence  v.  Hiteh,  Id.  521;  Bi-yant 

The  custom  of  London  is  cei-tified  by  the  v.  Foot,  Id.  497  ;  MiUs  v.  Mayor,  Ac. 

Recorder  ;  see  Westoby  v.  Day,  2  E.   &  of  Colchester;  L.  R.  3  C.  P.  575. 

B.    605  ;    Matthey  v.  Wiseman,  18  C.  («)  See  per  Nm-th,  C.   J.,   Barrui.r- 

B.,  W.  S.,  657.  diston  v.  Soame,  G  How.  St.  Tr.  1095, 

Evidence  of    long-continued    usage  1116. 

may  have  much  weight  in  support  of  a  (6)  Ante,  p.  3. 

pecuniaiy  demand  ;  for  instance,  it  has  (c)  As  to  the  ordinary  rules  of  plead- 

been    said   that    "every   intendment  ing,  evidence,  and  practice  in  civil  cases, 

ought  to  be  made  in  favour  of  a  pay-  post,  Chap.  i. 
ment  which  has  been  uninterruptedly 
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tiites  and  Pandects  of  Justinian,  and  will  rejoice  if  their 
conclusions  are  shown  to  be  in  conformity  with  that  law, 
which  is  "  the  fruit  of  the  researches  of  the  most  learned 
men,  the  collective  wisdom  of  ages,  and  the  groundwork  of 
the  municipal  law  of  most  of  the  countries  in  Europe  "(cZ). 

Before  concluding  this  chapter,  one   observation  further  The  kw 

conforms 

may  be  offered  : — The  law  of  England,  whether  statutory  to  certain 

"'  o  '  •!   great  prin- 

or  customary,  professes  to   act  in  accordance  with,  and  to  <^'p'"'- 
be  regulated  by,  certain  great  fundamental  principles.     It 
professes  to  act  and  adjudicate  conformably  to  the  law  of 
Nature,  the  law  of  God,  to  common  sense,  to  legal  reason, 
justice,  and  humanity  (e). 

"The  law  of  Nature,"  says  Blackstone  (/),  "being  coeval  Law  of 

.  Nature. 

With  mankmd,  is  superior  m  obligation  to  any  other ;  "  "  no 
human  laws  are  of  any  validity,  if  contrary  to  this."  We 
read  also  in  Calvin's  case  (</)  that  the  "  law  of  Nature  is  part 
of  the  laws  of  England  : "  and  in  Forbes  v.  Cochrane  (h),  that 
"  the  proceedings  in  our  Courts  are  founded  upon  the  law  of 
England,  and  that  law  is  again  founded  upon  the  law  of 
Nature  and  the  revealed  law  of  God."  So  that  if  a  "  right 
sought  to  be  enforced  is  inconsistent  with  either  of  these, 
the  English  municipal  Courts  cannot  recognise  it."  Nay,  in 
the  case  last  cited,  it  is  even  laid  down  as  a  maxim,  that 
international  comity  (i),  or  comitas  inter  communitates,  "  can- 


id)  Judgm.,  12  M.  &  W.  353  ;  per  (g)  7  E«p.  4,  6. 

Best,  C.  J.,  5  Bing.  167  ;  HaJe,  Hist.  (h)  2  B.  &  C.  471. 

Com.  Law,  24,  adopted  1  Bla.  Com.  79.  (i)  ' '  The  true  foundation  on  -wliicli 

In  E^.   V.  Archbishop  of  Canterbury,  the  administration  of  international  law 

11  Q.  B.  649,  Lord  Denman  observes,  must  rest,   is,   that   the  rules  which 

that  the  canon  law  forms  no  part  of  the  ought  to  govern  are  those  which  arise 

law  of   England,   unless  it  has  been  from  mutual  interest  and  utility,  from 

brought  into  vse  and  acted  upon  in  this  a  sense   of  the  inconveniences  which 

country  ;  and  that  the  burden  of  proof  would  result  from  a  contrary  doctrine, 

rests  on  those  who  affirm  the  adoption  and  from  a  sort  of  moral  necessity  to  do 

of  any  portion  of  it  here.  justice,  in  order  that  justice  may  be 

(c)  See  Ram,  Sci.  Leg.  Judgm.  10.  done  to  us  in  return."    Story,  Confl. 

(/)  1  Com.  41.  Laws,  6th  ed,,  32. 
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not  prevail  in  any  case  where  it  violates  the  law  of  our  own 
country,  the  law  of  Nature,  or  the  law  of  God  "  Qc). 
Consider!-        In  Ilott  V.  WUlcs  (I),  it  is  judicially  affirmed  that  "  the  law 
Humanity,  pf  England  will  not  sanction  what  is  inconsistent  with  huma- 
nity ; "  and  in  Bay  v.  Savage  (m),  Hohart,  C.  J.,  remarks  that 
"  even  an  Act  of  Parliament  made  against  natural  equity — 
as  to  make  a  man  judge  in  his  own  case — is  void  in  itself ; 
for  jura  natures   sunt   immutahUia,  and    they  are    leges 
legwjn." 
Reason  and       Legal  reason  and  common  sense  also  are  frequently  invoked 

Common         i  i  i      '     •  n  i  '  t  ^ 

by  the  administrators  of  our  law  as  guides  whom  the}'^  may 
safely  follow  (n).  By  "  legal  reason,"  however,  is  here  to  be 
understood  that  schooled  and  tutored  reason  which  a  well- 
trained  legal  intellect  brings  to  bear  upon  the  questions  sub- 
mitted to  it,  "  Discretion,"  observed  Lord  Mansfield,  C.  J., 
in  R.'v.  Wilkes  (p),  _" vihen  applied  to  a  court  of  justice, 
means  sound  discretion  guided  by  law.  It  must  be  governed 
by  rule,  not  by  humour ;  it  must  not  be  arbitrary,  vague, 
and  fanciful,  but  legal  and  regular." 

We  need  then  scarce  hesitate  to  adopt  the  expressions 
of  Willes,  J.,  in  Millar  v.  Taylor  (p),  that  "principles  of 
private  justice,  moral  fitness,  and  public  convenience,"  "  when 
applied  to  a  new  subject,  make  common  law  without  a  pre- 
cedent— much  more,  when  received  and  approved  by  usage ;" 
or  those  of  Aston,  J.,  delivering  his  opinion  in  the  same 
case  (g),  who  appeals  in  support  of  it  to  "  the  law  of  Nature 
and  truth,"  "  the  light  of  reason  and  the  common  sense  of 
mankind;"  and  examines  in  detail  what  he  designates  as 

(!c)  See   Fenton   v.   Livingstone,    3  cannot  be  dispensed  with ;  yet  in  ad- 

Maoq.  H.  L.  Ca.  497.  ministering  justice  we   must  not  lose 

(t)  3B.  &Ald.  319,  cited  per  Best,  siglit  of   common   sense."    Per  Lord 

C.  J.,    Bird    V.    Holhrodk,    4   Bing.  Kenyan,  C.  J.,  2  East,  208. 
640-1.  (o)  4  BuiT.  2589. 

(m)  Hob.  87  ;  4  Inst.  71.  (ji)  Id.  2312. 

(»)  "However  technical,    rules  are  (j)  Id.  2337,  2343. 

to  be  attended  to,  and  in  some  cases 
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"certain  great  truths  and  sound  propositions,"  by  which  man, 
as  a  rational  creature,  is  laid  under  the  obligation  of  being 
governed  {r). 

(r)  In  tte  foregoing  chapter,  mention  strioted  to  that  law  which  is  adminis- 

has  not  been  made  of  certain  laws,  tered  by,  our  Courts  of  Common  Law. 

adopted  and  used  by  some  particular  The  law  of  Parliament  is  also  foreign  to 

Courts  ;    and  this  omission  has  been  the  design  of  this  treatise, 
made  advisedly,  my  inquiries  being  re- 


CHAPTER   II. 

COURTS   OF  LAW. 

Having,  in  the  last  Chapter,  shown  what  our  Common 
Law  is,  and  set  forth  concisely  the  elements  of  which  it  is 
composed,  I  now  proceed  to  inquire  into  the  nature  and 
constitution  of  those  tribunals  by  which  it  is  administered  : — 
in  the  first  place,  passing  under  review  the  Origin,  History, 
and  actual  Jurisdiction  of  our  three  Superior  Courts,  together 
with  the  mode  in  which  business  is  conducted  there ;  and, 
secondly,  exhibiting,  with  brevity,  the  extent  and  limits  of 
the  ordinary  jurisdiction  of  our  County  Courts. 

Sect.  I.  The  Superior  Courts. 

1.  Their  Origin,  History,  and  Junsdiction. 

2.  Mode  of  Procedure  in  Banc  and  at  Judges'  Chambers. 

1.  Origin,  History,  and  Jurisdiction  of  the  Superioi' 
Courts  (a). 

At  the  very  outset  of  an  inquiiy  respecting  the  origin  and 
history  of  our  Superior  Courts  of  Law,  it  becomes  essential 
to  look  back  for  a  moment  at  the  nature  of  those  judicial 
tribunals  which  existed  here  immediately  prior  to  and  at  the 
date  of  the  Norman  Conquest,  that  particular  epoch  affording 
a  convenient  starting  point,  whence  the  proposed  investigation 
may  be  prosecuted  (b). 

(a)  For  additional  information  upon  ference  should  be  made  to  tlie  works 

this  subject,  which  can  scarcely  be  pre-  cited  thi-oughout  this  Section  in  the 

Bented  to  the  reader  in  a  satisfactory  notes, 

manner  when  condensed  as  above,  re-  (b)  The  laws  of  the  Anglo-Saxon  kings 
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Adopting  this  plan,  it  will  be  found,  that,  at  the  period  iu 
question,  the  ordinaiy  legal  tribunals  of  most  practical  im- 
portance established  in  this  country  were  the  County  and  the 
Hundred  Courts  (c),  which  institutions  traced  their  descent 
from  a  distant  age,  and  from  tribes  amongst  whom  the  name 
and  office  of  king  were  alike  unknown  ;  on  which  account,  a 
leauned  writer  has  observed,  that  our  common  law  jurisdiction 
may  be  considered  as  emanating  from  the  people  (d) ;  and  it 
certainly,  during  successive  centuries,  retained  much  of  that 
rudeness  which  belonged  to  and  was  derived  fi'om  a  primseval 
and  very  barbarous  state  of  society.  Of  the  two  legal  tribunals 
which  I  have  mentioned  as  existing  here  prior  to  and  at  the 
date  of  the  Norman  Invasion,  we  know  that  the  Hundred  Hundred 

.  .  ......  Coui-t. 

Court  was,  in  point  of  jurisdiction,  inferior  to  that  of  the 
County  or  Shire,  although  it  may  be  impossible  to  define 
with  accuracy  the  precise  boundaries  and  territorial  limits 
of  the  Anglo-Saxon  Hundred  (e). .  Of  this  Court,  it  must 
suffice  to  say,  that  it  met  once  at  least  in  each  month  ;  that 
it  had  both  a  civil  and  a  criminal  jurisdiction  ;  that  it  was 
composed  of  the  thanes  and  landlords  whose  demesnes  were 
included  within  the  hundred  ;  and  that  it  was  held  under  the 
head  officer  or  ealdorman  of  the  particular  district,  assisted 
by  the  bishop  of  the  diocese  (/). 

It  was,  however,  in  the  Shire  (ff)  Court,  which  seems  to  County  or 
have  been  held  twice  in  every  year,  that  the  principal  causes 
were,  at  the  time  now  spoken  of,  heard  and  determined.  In 
this  Court  cognisance  was  had  of  offences  which  concerned 
the  crown  or  public,  as  felonies,  breaches  of  the  peace, 
nuisances,  and  the  like,  as  well  as  of  questions  involving  the 


are  contained  in  "  The  Ancient  Laws  (/)  1  Palgr.  Eng.  Comm.  98,  101. 

and  Institutes  of  England  "  (putlished  {//)  The  shire  seems  sometimes    to 

by  authority),  A.  1).  1840.  have  been  formed'  by  placing  cue  or 

(c)  1  Reeves,  Hist.   Eng.  Law,  2nd  more  hundreds  under  the  government 
ed.,  7.  of  an  earl  or  his  depvity  ;  1  Palgr.  Eng. 

(d)  Palgr.  King's  Counc.  10.  Comm.  117. 

(e)  1  Palgr.  Eng.  Comm.  96. 
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title  to  land.  Whilst;  in  all  civil  suits,  the  Shire  Court 
appears  to  have  had  an  original  jurisdiction  similar  to  that 
of  the  Hundred  Court,  besides  an  appellate  jurisdiction  over 
the  subordinate  tribunal  (K). 

It  might  perhaps  reasonably  have  been  surmised,  that 
whilst  the  country  continued  throughout  its  length  and 
breadth  in  a  disturbed  and  unsettled  state,  a  system  of 
administering  justice  by  means  of  local  courts  would  be 
found  essential;  and  although,  even  in  Anglo-Saxon  times, 
the  Sovereign  was  in  theory  the  supreme  legislator  of  his 
people,  and  the  sole  fountain  of  remedial  justice — although, 
moreover,  it  was  his  peculiar  prerogative  to  redress  the 
defects,  abuses,  and  coiTuption  of  inferior  tribunals — ^yet  it 
does  not  seem  that  any  appeal  lay  from  the  Shire  or  Hundred 
Court  to  the  Crown,  as  of  right,  and  at  the  mere  will  of  the 
suitor,  or  save  in  certain  specified  and  extraordinary  cases. 
By  the  laws  of  King  Edgar,  for  instance,  who  flourished 
during  a  portion  of  the  latter  half  of  the  10th  century,  we 
find  the  right  of  appeal  to  the  King's  Court  thus  limited  and 
defined  :  Nemo  ad  Megem  appellet  pro  aliqud  lite  nisi  domi 
jure  sua  dignus  esse  vel  jus  consequi  non  possit.  8i  jus 
niniis  severum  sit,  alleviatio  deinde  quceratur  apud  Megem. 
From  this  and  similar  passages  to  be  met  with  in  the  Anglo- 
Saxon  and  Danish  laws,  it  seems,  in  accordance  with  the 
opinion  of  our  most  learned  writers,  that  a  suitor  in  the 
County  Court  could  not  appeal  to  the  supreme  tribunal, 
unless  justice  were  altogether  denied  him  in  the  inferior 
Court,  or  unless  he  laboured  under  some  disability  which 
precluded  him  from  suing  therein,  or  felt  specially  aggrieved 
by  the  sentence  there  pronounced  upon  him  (i).     So  com- 


(/t)  1  Palgr.  Eng.  Comm.  119  ;  Dugd.  in  most  transaptions  giving  rise  to  liti' 

Orig.  Chap.   14  (p.  29).     See  2  Hall.  gation,  piu-ely  civil  matters  rarely  called 

Midd.  Ages,  140.     It  must  be  remem-  for  adjudication. 

bered  that,  during  the  period  here  re-  (i)  Palgr.  King's  Counc.  10,  11 ;    1 

ferred  to,   when  force  was  an  element  Palgr.  Eng.  Comra.  283. 
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pletely,  indeed,  was  a  system  of  local  administration  of 
justice  carried  out  in  the  Anglo-Saxon  times,  that  it  has  been 
doubted  whether,  strictly  speaking,  the  Sovereign  himself 
had  then,  unless  in  cases  of  public  concern,  any  original 
jurisdiction,  though  we  may  readily  believe  that  few  princes 
in  those  days  declined  to  exercise  judicial  functions  when 
solicited  by  favourites,  tempted  by  bribery,  or  stimulated  by 
cupidity  and  avarice  (k). 

Probably  the  best  view  of  this  subject,  which  can  be  given 
in  a  few  words,  is  presented  by  Sir  F.  Palgrave  (I),  who  tells 
us  that  "  the  judicial  functions  of  the  Anglo-Saxon  monarchs 
were  of  a  two-fold  nature  :  the  ordinary  authority  which  the 
king  exercised,  like  the  inferior  territorial  judges,  differing, 
perhaps,  in  degree,  though  the  same  in  kind  ;  and  the  prero- 
gative supremacy  pervading  all  the  tribunals  of  the  people, 
and  which  was  to  be  called  into  action  when  they  were 
unable  or  unwilling  to  afford  redress  :  "  the  former  of  these 
functions  resulting  from  the  peculiar  and  immediate  relation 
of  the  vassal  to  his  superior  ;  the  latter  being  inherent  in  the 
kingly  ofiSce  and  prerogative. 

When  William  the   Conqueror  was    established    on   the  Noman 
throne  of  England,  an  important  change  in  the  machinery 
for  administering  justice  was  effected,  which  gradually  led  to 
the  establishment  of  our  three  Superior  Courts  of  Common 
Law.     I  allude  to  the  introduction  into  this  country  of  the  changos 
office  of  Chief  Justiciar  (m),  and  the  gradual  centralisation  of  fected. 
judicial  power  which  was  effected  here  by  the  establishment 
of  the  Aula  Regis  or  Supreme  Council  of  the  sovereign, — a 
Court  which  was  invested  with  some  most  important  functions 
of  a  purely  judicial  nature  {n). 

For  at  least  two  centuries  subsequent  to  the  Norman  Con- 

{h)  1  lingard,  Hist.  Eng.  369,  Exch.  Chap.  2. 

{{)  1  Eng.  Comm.  282.  (n)  See  further  as  to  the  Aula  Eegis, 

(«!.)  As  to  the  natureof  the  functions  Millar,  Eng.  Gov.,  vol.  ii.,  pp.108,121, 

delegated  to  the  king's  justiciars,  see  1  261  et  seq. 

Falgr.  Eng.  Comm.  289  ;  Madox,  Hist. 
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quest,  the  history  of  the  King's  Court,  a  tribunal  occupying 
the  most  prominent  station  in  the  government  of  the  country, 
is  (partly  from  the  absence  of  records  (o),  and  partly  from 
their  ambiguity)  involved  in  considerable  obscurity  {p).  We 
know,  however,  that  in  the  earlier  time  the  Curia  Regis  was 
the  Supreme  Court  of  Judicature  of  the  kingdom,  and  a  resort 
for  the  barons  and  great  men  of  the  realm,  who  gave,  as 
occasion  required,  their  attendance  there  (q).  We  may  also 
believe  that,  in  the  time  of  Edward  I.,  the  King's  Council  was 
composed  of  the  chancellor,  the  treasurer,  the  justices  of 
either  bench,  the  Serjeants,  some  of  the  principal  clerks  of 
the  Chancery,  and  such  others,  usually  (but  not  exclusively) 
bishops,  earls,  and  barons,  as  the  king  thought  fit  to  name  (r). 
The  Supreme  Council,  thus  composed,  must,  however,  in  order 
to  avoid  misapprehension  in  regard  to  its  functions,  be  care- 
fully distinguished  from  the  Council  in  Parliament;  the 
assembly  called  a  Parliament  being,  at  the  period  alluded  to, 
formed  by  a  union,  or  rather  by  a  simultaneous  assemblage, 
of  the  members  of  the  usual  Council,  and  of  such  other 
persons  as  were  summoned  or  returned  to  treat  and  advise 
concerning  the  welfare  of  the  realm  (s). 

To  the  Curia  Regis,  which  thus,  during  the  session  of 
Parliament,  appears  to  have  formed  a  component  part  of  the 
legislative  body,  were  addressed  the  petitions  and  complaints 
of  individuals  seeking  redress  for  injuries  and  wrongs  not 
cognisable  elsewhere,  or  labouring  ixnder  some  inability  to 
sue  at  common  law,  or  to  obtain  a  fair  trial  before  the  inferior 
tribunals.  Accordingly,  we  find  that  oppressions,  alleged  to 
have  been  committed  by  the  ministers  and  bailiffs  of  the 
Crown,  nuisances  which  could  not  be  abated  by  the  common 


(o)  See    Cooper's    Account    of     the  Midtl.  Ages,  187. 
Public  Eecords,  vol.  ii.  p.  320.  ()•)  Palgr.  King's  Counc.  p.  20 ;   see 

(p)  Palgr.  King's  Counc.  p.  19.  also  2  Hall.  Midd.  Ages,  187. 

(2)  Coop.  Pub.  Kec.  vol.  i.  p.  410.  (s)  Palgr.   King's  Counc.  p.   20  ;   1 

For  farther  details  see  also  2  Hall.  Reeves,  Hist.  Eng.  Law,  2nd  ed.,  216. 
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law,  and  trespasses  which  could  not  be  so  redressed,  consti- 
tuted fertile  sources  of  complaint  to  the  Council  (t) ;  and  over 
such  matters  there  can  be  no  doubt  that  it  gradually  assumed 
and  exercised  an  extensive  original  jurisdiction,  which  greatly- 
diminished  the  importance  and  impaired  the  dignity  of  the 
County  Courts ;  though  these  latter  tribunals,  derived,  as 
above  shown,  from  the  Anglo-Saxon  times,  nevertheless  con- 
tinued to  exist  throughout  the  land. 

From  this  Supreme  Council  or  Court,  where  the  king,  in 
theory,  was  always  present,  which  attended  on  his  person, 
and  was  therefore  ambulatory  as  the  Sovereign  changed  his 
place  of  abode,  may,  without  much  difficulty,  be  deduced  the 
gradual  formation  of  a  Court  of  Exchequer,  of  Common  Pleas, 
and  of  King's  Bench  :  these  Courts  having  been  originally  in 
the  nature  of  Committees,  delegated  by  the  Sovereign  for  the 
despatch  of  specific  branches  of  the  business  of  his  Court ; 
but  which,  by  degi-ees,  assumed  a  permanent  and  an  alto- 
gether separate  and  independent  existence  (u). 

To  commence  with  the  Court  of  Exchequer.    It  will  readily  original  ju- 
be  admitted  that,  on  the  introduction  of  the  feudal  system  Exchequer 

_  •'  as  Coui-t  of 

into  this  countiy,  together  with  the  burthens  incident  to  it,  Hevonuo. 
of  escheat,  forfeiture,  fines  for  alienation,  for  wardship,  mar- 
riage, and  the  like,  the  claims  of  the  Crown,  as  lord  para- 
mount, upon  the  subject  must  have  become  so  complicated 
and  multifarious  as  to  require  the  sole  and  undivided  atten- 
tion of  some  peculiar  department  of  the  Eoyal  Council ;  and 
to  this  necessity  may  properly  be  ascribed  the  origin  of  the 
Court  of  Exchequer,  which,  in  its  inception,  was  but  a  select 


(i)  Palgr.  King's  Counc.  21,  22,  25 ;  ance  was  not  complete  at  the  beginning 

1  Palgr.  Eng.  Comm.  315.  of  the  fourteenth  century,  appears  from 

(u)  1  Palgr.  Eng.  Comm.  291.     The  entries  cited  from    the    rolls  of    the 

resolution  of  the  authority  of  the  Aula  King's  Bench  by  Mr.  Serjeant  Manning, 

Eegis  into  the  independent  jurisdictions  in  his  learned  work  intitled  Serviens  ad 

now  exercised  by  the  Courts  of  West-  Legem,  p.  253.     See  also  Coop.  Pub. 

minster  Hall  appears  to  have  taken  Rec.  vol.  i.  pp.  232,  411. 
place  very  gradually.     That  the  sever- 
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committee  of  the  Supreme  Council,  appointed  to  sit  apart 
from  it  in  the  king's  palace,  for  the  purpose  of  auditing  his 
accounts  and  compelling  payment  of  such  feudal  dues  as  were 
in  arrear  to  him  (a?). 

The  Court  of  Exchequer  was,  then,  the  first  offshoot  from 
— or  rather  seems  always  to  have  been  a  subordinate  depart- 
ment of  (2/) — the  great  Court  of  the  Aula  Regis  ;  and  to  it 
all  matters  relating  to  the  king's  revenue  were  assigned  for 
determination.  So  that,  for  example,  when  the  Supreme 
Court  inflicted  fines  on  criminal  offenders,  the  records  were 
estreated  into  the  Exchequer,  and  thence  process  issued  for 
levying  and  getting  in  the  fines.  Here,  too,  the  accounts  of 
the  king's  revenue  were  made  up  and  passed  ;  and  when,  in 
the  progress  and  investigation  of  civil  causes  in  other  Courts, 
penalties  were  imposed  on  the  parties  payable  to  the  king, 
his  Court  of  Exchequer  had  power  to  call  in  and  collect  the 
same  (z). 
Its  jurisdic-  Although,  however,  the  jurisdiction  of  the  Exchequer  was, 
vate  suits,  in  the  first  instance,  principally,  or,  as  some  think,  wholly, 
confined  to  matters  connected  with  the  revenue,  or  springing 
out  of  the  feudal  relation  of  lord  and  vassal,  it  is  certain  that 
at  a  very  early  period  this  Court  had  acquired  jurisdiction  in 
personal  actions  not  at  all  affecting  the  rights  or  revenues  of 
the  Crown  (a).  Thus,  in  the  Statute  of  Eutland  (10  Edw.  1), 
we  find  a  clause  to  this  effect  (b)  : — ■"  For  so  much  as  certain 
pleas  were  heretofore  holden  in  the  Exchequer,  which  did 


(x)  The  exchequer  also  issued  writs  Chap.  1. 
applicable  where  the  rights  of  the  sub-  (ij)  1  Reeves,  Hist.   Eng.  Law,  2nd 
ject  were  withheld  by  the  officers  or  ed.,  48. 
ministers    of     the    Crown,    as    where  (s)  Sell.  Prao.  lutrod.  8,  9. 
"lands  charged  with  the  payment  of  («)  1  Eeeves,  Hist.   Eng.  Law,  2nd 
rents  or  annuities,  or  liable  to  other  ed.,  51.     Madox,  Hist.  Exch.  2nd  ed., 
claims,  were  vested  in  the  Crown  or  its  vol.  i.  p.  209 ;  vol.  ii.  p.  73. 
grantees,    during  the   minority  of   an  (6)  So  28  Edw.  1,  st.  3,  c.  4,  enacts, 
heir,    or   by  way  of    escheat   or  for-  that  "  no  Common  Pleas  shall  be  from 
feiture,"    and  in  other  cases:   Palgr.  henceforth  holden  in  the  Exchequer  con- 
King's    Counc.    24;    see  Gilb.    Exch.  trary  to  the  form  of  the  Great  Charter. " 
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not  concern  us  nor  our  ministers  of  the  Exchequer,  wherehy 
as  well  our  pleas  as  the  causes  of  our  people  are  unduly 
delayed  and  impeded,  we  will  and  ordain.  That  no  plea  shall 
be  holden  or  pleaded  in  the  Exchequer  aforesaid,  unless  it  do 
specially  concern  us  and  our  ministers  aforesaid."  Notwith- 
standing, however,  the  above  expression  of  the  royal  will,  the 
practice  of  the  Exchequer  did  not  alter,  but  the  Court  in 
question  continued  to  entertain  causes  of  a  personal  nature 
between  the  subjects  of  the  Crown,  by  holding  that  this 
statute  did  not  apply  to  suits  between  subjects  who  were 
debtors  to  the  Crown,  and  then  by  conniving  at  the  plaintiff's 
falsely  suggesting  that  he  was  such  a  debtor ;  and  that  by 
reason  of  the  defendant  not  paying  what  he  owed  to  the 
plaintiff,  the  plaintiff  would  himself  be  less  able  to  pay  what 
he  owed  to  the  Crown  (c).  The  formula  to  which  this  fiction 
gave  rise  in  the  process  of  the  Court  (usually  known  as  the 
clause  of  quo  minus)  having  long  obtained,  was  finally 
abolished  by  the  Uniformity  of  Process  Act  (2  Will.  4,  c.  39). 

As  regards  the  Equity  Jurisdiction  of  the  Court  of  Exche-  its  equity 

,         jurisdiction. 

quer,  a  very  few  words  will  suffice.  We  know  that  by  King 
Edward  I.  this  Court  was  divided  into  two  separate  and 
distinct  branches,  viz.,  the  Receipt  of  the  Exchequer,  and  the 
Court  for  the  Hearing  of  Causes  {d).  We  also  know  that, 
some  time  prior  to  the  reign  of  Edward  III.,  a  certain  kind 
of  equitable  jurisdiction  was  exercised  by  the  Exchequer,  and 
that  the  equitable  powers  thus  exercised  were  gradually 
established  and  amplified ;  so  that  when  Blackstone  wrote  (e), 
and  indeed,  until  the  recent  statute,  5  Vict.  c.  5  (/),  the  same 
jurisdiction  was  exercised  and  the  same  system  of  redress 
pursued  on  the  Equity  Side  of  the  Exchequer  as  in  the  Court 
of  Chancery,  save  only  in  respect  of  some  few  matters  pecu- 
liar to  each  tribunal,  and  as  to  which  the  other  could  not 
interfere. 

(c)  1  SeU.  Prac.  Introd.  10,  32.  (e)  3  Bla.  Com.  426. 

{d)  Id.  28.  (/)  See  also  5  &  6  Vict.  c.  86. 
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However,  by  the  1st  section  of  the  Act  just  mentioned 
(5  Vict.  c.  5),  the  equity  jurisdiction  of  the  Court  of  Exche- 
quer was  abolished  and  transferred  to  the  Court  of  Chancery. 
Some  doubts  have  certainly  been  entertained  as  to  the  pre- 
cise effect  of  this  enactment,  with  reference  to  the  equitable 
jurisdiction  of  the  Court  of  Exchequer  in  revenue  causes. 
And  upon  this  point  the  cases  infra  may  be  consulted  (gr). 
Powers  Although  the  Supreme  Council  had,  during  the  first  century 

Supremo      from  the  Norman  Conquest,  suffered  some  diminution  of  its 

Council. 

business  by  the  establishment  and  separate  action  of  the 
Court  of  Exchequer  in  the  manner  pointed  out,  it  still  enter- 
tained causes  of  moment  which  did  not  immediately  concern 
the  revenue  :  it  had  cognisance  of  all  criminal  offences  com- 
mitted within  the  county  where  it  happened  to  be,  and  it 
exercised  jurisdiction  on  appeal  from  inferior  tribunals  Qi). 
Further  encroachments  were,  however,  gradually  made  in 
Special  various  ways  upon  its  power.  In  the  first  place,  a  practice 
missions,  crept  in  of  issuing  special  writs  or  commissions  of  oyer  and 
terminer,  at  the  suit  and  on  the  complaint  of  individuals  {%) : 
for  instance,  where  any  extraordinary  outrage  had  been  com- 
mitted, requiring  a  more  speedy  or  more  effectual  remedy 
than  could  be  furnished  by  the  usual  forms  and  process  of 
the  inferior  courts.  Sometimes  the  inquests  necessitated  by 
these  complaints  were  ordered  to  be  determined  in  the  local 
courts,  or  by  the  justices  in  eyre  ;  and  sometimes  to  be 
thus  taken  and  afterwards  returned  before  the  Council  for 
judgment  Qc). 

To  restrain  this  practice,  Avhich  was  open  to  much  abuse, 
various  enactments  were  passed,  in  consequence  whereof  it 
gradually  fell  into  desuetude  (I). 


{g)  Att-Gen.   v.  HalUnrj,    15  M.  &  (?)  Forms  of  petitions  for  such  -nrits 

W.    687  ;    Cnrpm-ation  of  London  v.  are  given  in  Palgr.  King's  Coiinc.  28  et 

Att.-Gen.,  1  H.   L.  Cas.  440.     See  1  seq. 
Chitty,  Arcli.  Pr.,  11th  ed.,  p.  2.  (I)  Palgr.  King's  Counc.  25,  26. 

(7j)  1  Sell.  Prac.  lutrod.  11.  {I)  Palgr.  King's  Counc.  32,  33. 
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Again,  so  early  as  the  reign  of  Hen.  I.,  and  perhaps  even  justices  in 
in  that  of  William  the  Conqueror  (m),  assizes  seem  to  have 
been  occasionally  held  by  Justices  Itinerant  (n),  who,  by  rea- 
son of  the  inconvenience  which  suitors  suffered  in  being  com- 
pelled to  attend  the  King's  Court  from  place  to  place,  were 
commissioned  to  hold  circuits  for  the  administration  of  jus- 
tice in  counties  and  districts  where  the  Supreme  Court, 
presided  over  by  the  Chief  Justiciar,  or  even  by  the  king 
himself,  did  not  chance  to  be  (o).  From  the  judgment  of 
these  Itinerant  Justices,  in  whose  institution  we  see  the 
germ  of  our  present  system  of  Assize  and  Nisi  Prius,  a  right 
of  appeal  lay  to  the  Court  of  Aula  Regis  (p),  the  frequent 
exercise  of  which  right  seems  to  have  brought  back  to  that 
Court  the  final  determination  of  most  cases  of  importance 
throughout  the  kingdom.  Indeed,  the  expense  and  delay 
occasioned  to  suitors  in  having  to  resort  to  the  Supreme 
Court,  coupled  perhaps  with  the  jealousy  entertained  by  the 
Crown  of  so  powerful  a  subject  as  the  Chief  Justiciar  (g),  is 
believed  ultimately  to  have  led  to  the  erection  of  the  Court 


(m)  1  Keeves,  Hist.  Eng.  Law,  2nd  years.     See  also  Ex  parte  Fernandez, 

ed.,   54  ;    1  Palgr.  Eng.    Comm.   293.  10  C.  B.,  N.  S.,  29,  42. 

The  practice  of  issuing  commissions  of  (p)  WMlst  the  feudal  system  remained 

assize  was    reduced   to   a    system  by  in  vigour,    certain   actions   and   suits, 

Henry  H. ,    who   divided   the   country  civil  as  well  as  criminal,  fell  within  the 

into   circuits,   and  appointed  itiierant  cognisance  of  the  Courts  Baron,  the  laws 

justices,  who  seem  to  have  had  a  civil  and  customs  of  which  varied  in  different 

as  well  as  a  criminal  jurisdiction  within  districts,   and  were  not  by  any  means 

each  county  :  1  Palgr.  Eng.  Comm.  295 ;  in  conformity  with  the  law  as   admi- 

2   Hall.   Middle   Ages,    188 ;    Madox,  nistered  in   the  King's  Courts.     Such 

Hist.  Exch.,  2nd  ed.,  vol.  L  pp.  121-2.  causes  were,  however,  not  unfrequently, 

(«)  As  to  whose  authority  and  funo-  upon  failure  of  justice,   removed  from 

tions,  see  Ex  parte  Fernandez,  10  C.  B.,  the  Court  Baron  into  the  County  Court, 

N.  S.,  29,  42.  and  thence  again  were  brought  for  ad- 

(o)  Some   of  the    functions   of    the  judication  before  the  justices  itinerant. 

Justices  in  Eyre  are  specified  in  Cooper  and  from  that  tribunal  were  transferred 

on  the  Pub.   Eec,  vol.  i.,  p.  268  ;   see  coram  rege.      See  Dugd.  Orig.  Jurid., 

also  Co.    Litt.    293,   a;   Gilb.    C.   P.  Chap.  10;    Beeves,    Hist.  Eng.    Law, 

Introd.    28.      These   circuits  occurred,  2nd  ed.,  vol.  i.,  pp.  317,  318. 

temp.    Edw.   L,  about  once  in  seven  (q)  See  Gilb.  C.  P.  Introd.  30. 
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Court  of      of  Common  Pleas,  -whicli  seems  to  have  become  first  sepa- 

Common  '  _      ._       .     . 

s'ipSd™  ^^*^'i'  °^  ^t  ^  events  distinguishable  from  the  Aula  Regis  m 
iSSsL^.  the  time  of  Richard  I.  (r),  or  perhaps  in  that  of  King  John  ; 
though,  according  to  the  opinion  of  Mr.  Madox  (s),  it  was 
not  firmly  established  as  an  independent  tribunal  till  the 
reign  of  Henry  III.  We  know,  indeed,  that,  by  an  article  of 
Magna  Charta,  it  was,  in  the  reign  of  King  John,  expressly 
stipulated  that  the  Common  Pleas  should  not  thenceforward 
follow  the  King's  Court,  but  should  be  held  in  some  fixed 
locality :  Communia  Placita  non  sequantur  Curiam  nos- 
trard  sed  in  aUquo  loco  certo  teneantur;  but  the  fact,  that 
this  great  statute  was  afterwards  ratified  and  confirmed  by 
Henry  III.,  shows  clearly  in  what  sense  Mr.  Madox's  opinion 
must  be  understood,  and  gives  a  sanction  to  it.  One  of  the 
great  practical  grievances  of  that  time  was  the  necessity  of 
following  the  King's  Court  in  order  to  obtain  justice,  and 
hence  the  above  article  of  Magna  Charta  (t). 

It  is,  indeed,  probable  (u)  that  the  Supreme  Court  had 
prior  to  the  final  separation  from  it  and  estabhshment  of  the 
Court  of  Common  Pleas,  delegated  to  this  latter  tribunal, 
sitting  as  a  subordinate  committee  merely,  the  peculiar  cog- 
nisance of  civil  causes  ;  and  that  the  justices  nominated  for 
this  purpose  had  been  in  the  habit  of  leaving  the  High  Bench 
and  retiring  into  some  convenient  apartment  for  the  hearing 
of  Communia  Placita,  i.  e.,  of    '  Common   Pleas,'  or  suits 

(r)  Id.     1  Eeeyes,  Hist.  Eng.  Law,  the  expense  and  trouble  tinto  -whicli  the 

2nded.,  p.  57.   See  Dugd.  Grig.  Jurid.  subject  was   exposed   by  repairing  to 

Chap.  18.  the  King's  Supreme  Court  wherever  he 

(s)  Hist.  Exoh.,  2nd  ed.,  vol.  i.,  p.  moved,  and  for  taking  off  the  charge 

788.     See  1  Reeves,   Hist.  Eng.  Law,  and  hazard  in  carrying  the  records  upon 

2nd  ed.,  pp.  245-6.  all  occasions  of  the  king's  removal,  this 

(i)  In  reference  to  this  part  of  the  law  for  fixing  the  C.  P.  in  a  certain 

subject,   Dugdale  (Orig.  Jur.   39)  tells  place  (viz.    at  Westminster)   was  first 

us  that  "as  the  severing  of  this  Court  made  ;  to  the  end  that  the  people  might 

(C.  P.)  from  the  Exchequer  was  at  first  be  sure  whither  to  resort  for  trial  of 

no  doubt  occasioned  from  the  great  in-  their  rights. '' 

crease  of  suitors  and  causes  thereto  :  so  (a)  1  SeU.  Pr.  Introd.  17. 
questionless  was  it,  that,  for  moderating 
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between  private  persons,  as  distinguished  from  '  Pleas  of  the 
Crown ; '  and  this  view  is  confirmed  by  the  authority  of  Sir 
Francis  Palgrave  («),  who  thinks  that  each  of  our  three 
superior  Courts  was  originally  but  a  committee  or  subordinate 
department  of  the  Aula  Regis. 

Let  this,  however,  be  as  it  may,  we  know  that,  from  the 
reign  of  Henry  III.  down  to  the  present  time,  the  Court  of 
The  Common  Pleas,  or  Common  Bench,  has  (except  during 
some  unimportant  intervals  of  time)  remained  stationary  at 
Westminster. 

It  has  been  observed  by  Mr.  Reeves  {y),  that  the  clause  of 
Magna  Charta  just  adverted  to,  must  have  had  a  direct  and 
important  influence  upon  the  amount  of  civil  business  trans- 
acted in  the  Exchequer,  as  well  as  in  the  Curia  Regis  ;  for 
each  of  these  great  Courts  attended  the  king  wherever  he 
happened  to  be,  and  all  suits  between  party  and  party  were 
accordingly  interdicted  in  these  Courts  by  the  express  words 
of  the  law — the  Curia  Regis  remaining,  therefore,  a  tribunal 
for  the  discussion  of  criminal  matters  only — the  Exchequer 
for  the  cognisance  of  causes  touching  the  revenue, — whilst 
'  Common  Pleas^'  i.  e.,  suits  between  private  persons,  devolved 
upon  the  Bench  (z).  This  view  indeed,  is  consistent  with 
what  we  find  in  Bracton,  who  (writing  tem/p.  Henry  III.)  thus 
describes  the  various  superior  Courts  of  justice  then  existing  : 
The  king,  he  tells  us,  Curiarwm  habet  una/m  propriaTn,  sicut 
Aulam  Regiam,  et  Justitiarios  Capitales  quiproprias  causas 
Regis  terminant,  alluding,  as  we  may  fairly  suppose,  to  the 
Court  of  Exchequer  ;  but  then,  he  goes  on  to  say  that  these 
Justices  have  also  cognisance  of  the  causes  aliorum  omnium, 
per  querela/m  vel  per  privilegiwm  sive  lihertatera  ;  and  these 

(x)  Ante,  p.  29.  necessitated  to  increase  the  number  of 

(j)  Hist.  Eng.  Law,  2nd  ed.,  toI.  i.,  his  justices  who  were  to  sit  there  into 

p.  244.  six,  which  commonly  were   not  above 

(2)  About  the  beginning  of  the  reign  three  before  that  time,  and  so  to  divide 

of  Edw.  II.,  there  were  so  many  suits  them,  as  they  might  sit  in  two  places  :" 

in  Common  Pleas,  "that  the  king  was  Dugd.  Orig.  Jur.  p.  39. 

D  2 
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words  doubtless  introduce  some  difficulty,  which  will,  how- 
ever, be  removed  if  we  understand  them  thus  : — that  the 
Curia  Eegis  had  cognisance  of  civil  causes  between  subjects, 
only  when  they  were  commenced  per  querelam,  i.  e.,  by  a 
peculiar  kind  of  writ  returnable  before  the  king  himself,  or 
where  a  particular  individual  had  a  grant  or  license  from 
the  Crown  not  to  be  impleaded  anywhere  save  coram  ipso 
Domino  Rege.  And  Bracton  then  goes  on  to  say,  that  the 
sovereign  "  has  a  Court  and  Justices  of  the  Bench,  who  have 
cognisance  of  all  pleas  falling  within  their  jurisdiction," — 
habet  etiam  Curiam  et  Justitiarios  in  banco  residentes,  qui 
cognoscunt  de  omnibus  placitis  de  quibus  auctoritatem 
habent  cognoscendi — thus,  as  it  would  seem,  intending  to 
describe  the  Court  of  Common  Pleas  (a). 

It  may  perhaps  be  a  matter  of  some  interest  to  observe, 
that,  although  the  final  establishment  of  the  Court  of  Common 
Pleas  at  Westminster  effectually  removed  one  grievance  of 
considerable  magnitude,  which  had  been  felt  by  the  com- 
munity at  large,  yet  it  created  another.  Suitors,  indeed, 
were  then  no  longer  obliged  to  travel  about  after  the  King's 
Court  in  order  to  obtain  justice  ;  they  were,  however,  not  the 
less  compelled,  when  in  want  of  it,  to  come,  from  even  the 
most  distant  parts  of  England,  up  to  Westminster.  Now, 
to  remedy  this  inconvenience,  the  Stat,  of  Westminster  2 
(13  Ed.  1,  c.  10)  was  passed,  by  which  it  was,  amongst  other 
things,  enacted,  that  any  person  impleaded  "before  the 
justices  at  Westminster,  or  in  the  King's  Bench,  or  before 
Employ-  justices  assigned  to  take  Assizes,"  &c.,  might  make  a  general 
attorneys     attomey  (b)  to  sue  for  him,  "  which  attorney  shall'  have  fuU 

in  superior  **  ^ 

courts.  power  in  all  pleas  moved  during  the  circuit,  until  the  pleas 
be  determined."  The  better  opinion  seems,  indeed,  to  be, 
that    the   above   Statute  of  Westminster   2nd    applied   in 

(a)  See  Reeves,  Hist.  Eng.  Law,  2nd       who  takes  upon  himself  the  business  of 
ed.,  vol.  i.,  pp.  317,  318.  another  man  on  his  retainer  :  see  3  Bla. 

(6)  An  attomey  (attornatus)  is"  one      Com.  25.     Toml.  Diet,  ad  verb. 
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strictness  only  to  appearance  by  attorney,  and  not  to  the 
conduct  of  the  suit  by  him  after  an  appearance  had  been 
once  made ;  for"  we  learn  from  Glanville  (who  wrote  in  the 
time  of  Hen.  II.),  that  even  then  a  party  might  (after  an 
appearance  had  been  once  entered  by  himself  in  person) 
appoint  some  other  individual,  corresponding  substantially 
with  an  attorney,  to  represent  him  during  the  subsequent 
stages  of  the  suit.  Much  inconvenience  must,  however, 
have  been  spared  to  suitors  by  the  above-mentioned  statute 
of  Edward  I.  (c) ;  and  it  is  thought,  that  the  habitual  em- 
ployment of  attorneys  of  right  in  the  Courts  at  Westminster 
may  properly  be  ascribed  to  it. 

To  return,  however,  to  the  history  of  our  Courts  of  Law, — 
the  office  of  Chief  Justiciar,  having  been  deprived  of  much  of 
its  importance  by  the  establishment- — first,  of  the  Court  of 
Exchequer,  and,  afterwards,  of  the  Court  of  Common  Pleas — 
and  its  dignity  having  been  further  affected  by  the  secession 
of  the  Chancellor  from  the  Aula  Regis  in  the  time  of  Henry 
III.,  —  seems,  towards  the  close  of  that  reign,  to  have 
fallen  altogether  into  desuetude,  until  revived  under  a 
somewhat  similar  title,  though  with  different  functions,  by 
Edward  I. 

To  that  prince  (as  history  informs  us)  we  are  indebted,  as 
well  for  the  assignment  of  more  precise  limits  to  the  re- 
spective jurisdictions  of  the  Common  Pleas  and  Exchequer, 
as  for  the  definitive  establishment  of  the  Court  of  King's 
Bench  (c^.     To  him,  as  it  would  seem,  we  also  owe  the  ap-  Definitive 

estublish- 

(c)  See  1  Reeves,   Hist.   Eng.  Law,  When  King  James  I. ,  at  the  sugges- 

2nd  ed.,  619  ;  2  Id.  169.  tion  of  Bancroft,  Arohtishop  of  Canter- 

{d)  "  Anciently  called  Curia  Domini  bury,  wished  to  take  upon  himself  the 

Eegis,  because  oftentimes  the  king  him-  cognisance   and   exclusive   decision    of 

self  sat  here  in  person,    and   had   his  matters   touching  the    jurisdiction   of 

justices  a  latere  suo  residentes:"  Dugd.  Courts   ecclesiastical,  he  was  thus  an- 

Orig.   Jurid.  Chap.    17  (p.    38).      See  swered  by  Lord  Coke,  in  the  presence 

Arg.  in  the   Case  of  Ship   Money,  3  of  aU  the  Judges  of  the  land  ;—"  The 

How.    St.    Tr.    861-2  ;  Allen,  Prerog.  king  in  his  own  person,  cannot  adjudge 

Cr.  92-3  ;  Palgr.  King's  Counc.  p.  62.  any  case,  either  criminal — as  treason  or 
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STurt  of  pointment  of  a  chief  magistrate,  presiding  over  this  latter 
BeSci  Court,  denominated  Chief  Justice  of  England,  and  endowed 
with  a  two-fold  jurisdiction  :  in  the  first  place,  over  all  pleas 
of  the  Crown  not  relating  to  the  revenue ;  and,  secondly,  over 
matters  of  a  private  nature  involving  injuries  alleged  to  have 
been  committed  with  force,  or  in  which  the  defendant  was 
charged  with  falsity  or  deceit. 

Within  the  former  of  these  two  branches  of  jurisdiction, 
i.  e.,  Pleas  of  the  Crown,  was  comprised  the  cognisance  of  all 
crimes  and  misdemeanors,  a  general  controlling  power  over 
all  other  Courts  of  criminal  jurisdiction,  and  the  right  of 
inquiring  into  matters  touching  franchises  and  liberties,  or 
the  wrongful  usurpation  of  official  functions.  Where  justice 
was  obstructed  or  improperly  declined,  this  high  functionary 
was  empowered  to  compel  its  performance  by  inferior  courts, 
corporations,  and  magistrates.  And,  where  jurisdiction  was 
exceeded  or  improperly  assumed,  he  had  the  right  of  inter- 
fering to  prevent  or  stop  its  undue  exercise. 

Under  the  latter  head  of  jurisdiction,  appertaining  to  the 
Chief  Justiceship,  was  included  the  cognizance  of  all  trespasses 
committed  vi  et  armis,  of  ejectment,  replevin,  rescue,  pound 
breach,  and  of  actions  founded  on  deceit.  AU  which  causes 
of  action,  indeed,  savoured  strongly  of  a  criminal  nature,  as 
shown  by  this  fact,  that  the  defendant,  if  found  guilty,  was 
liable  to  pay  a  fine  to  the  Crown,  as  well  as  damages  to  the 
party  injured. 

Originally,  then,  the  Court  of  King's  Bench  had,  in  strictly 

civil  cases,  a  very  circumscribed   jurisdiction  ;    but  this  it 

shortly  contrived  to'  amplify  and  extend,  in  a  manner  which 

may  here  briefly  be  explained.     In  ancient  times  all  actions 

wri^^'hat  ^^  ^^^  superior  Courts  were  commenced  by  original  writ, 

felony-or  betwizt  party  and   party,  of  justice,   according  to  the  law  and    , 

concerning  their  goods,    chattels,  and  custom  of  England:"  Prohihitions  dd 

inheritance ;  hut  this  ought  to  be  de-  Roy,  12  Eep.  63. 
termined  and  adjudged  in  some  court 
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i.  e.,  by  a  mandatory  letter  issuing  out  of  Chancery  under  the 
Great  Seal,  and  in  the  sovereign's  name,  directed  to  the  sheriff 
of  the  county  in  which  the  particular  injury  was  alleged  to 
have  been  committed.  This  writ  contained  a  summary 
statement  of  the  cause  of  complaint,  and  required  the  sheriff 
to  command  "the  defendant  to  satisfy  the  claim  made  upon 
him ;  and  (on  his  failure  so  to  do),  it  further  enjoined  the 
sheriff  to  summon  the  defendant  to  appear  in  one  of  the 
superior  Courts  to  answer  for  his  default  (e). 

A  person,  then,  desiring  redress  for  a  gi'ievance,  was,  in  the 
first  instance,  obliged  to  apply  to  the  Chancery  for  an  original 
writ  adapted  to  the  specific  wrong  of  which  he  complained, 
in  order  that  he  might  thus  be  enabled  to  commence  his 
action  in  the  form  established  and  prescribed. 

Some  of  these  original  writs  were  entitled  '  de  cursu,'  and  wribs  da 

^  cursu. 

seem  to  have  been  issued  from  the  Chancery,  upon  the 
applicant  swearing  to  the  truth  of  the  allegations  contained 
in  them,  and  finding  pledges  to  prosecute  his  action.  The 
tenor  of  these  writs  '  de  cursu,'  according  to  Fleta,  could  not 
be  altered  but  by  the  legislature ;  and,  it  is  said,  that  the 
precedents  by  which  the  clerks  of  the  Chancery  were  guided 
in  framing  them,  were  contained  in  a  roll  or  book,  called  the 
Register  of  the  Chancery.  It  seems,  further,  that  the  register 
obtained  its  first  sanction  from  constant  usage,  rather  than 
from  any  legislative  enactment,  of  which,  at  all  events,  no 
traces  can  be  found  (/). 

The  origin  of  these  writs,  although  involved  in  much  ob- 
scurity, is  perhaps  referable  to  the  Normans ;  and  their 
object  probably  was  to  define,  with  some  degree  of  certainty, 
the  nature  of  those  injuries,  for  which  the  law  afforded  relief, 
and  likewise  to  save  the  trouble  of  inventing  new  modes  of 
expression  for  each  particular  case  of  wrong  as  it  might 
present  itself  (g^). 

(e)  Steph.  PI.,  5th  ed.,  5,  6.  (g)  gteph.    PI.,  5th   ed.,   App.    2; 

(/)  Palgr.  King's  Coimo.  15,  16.  Palgr.  King's  Couno.  15. 
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The  ordinary  practice  being  as  above  mentioned,  various 
specific  forms  of  writs  became  established  in  the  Court  of 
Chancery,  which,  at  length,  it  was  thought  necessary  strictly 
to  observe  ;  so  that  it  appears  to  have  been  not  unusual  in 
those  times  for  a  plaintiff,  when  no  writ  could  be  found  in 
Chancery  that  suited  his  case,  to  apply  to  the  Council  for  a 
new  one  (h).  To  prevent  the  inconvenience  and  possibly  the 
denial  of  justice  thus  occasioned,  it  became  necessary  (espe- 
cially when  contracts  increased  in  number,  and  wrongs, 
unknown  in  the  ruder  ages,  became  prevalent),  to  provide  by 
a  statute  passed  in  the  13th  year  of  Edward  I.  (stat.  Westm.  2, 
c.  24),  as  follows  :  viz.  that,  whensoever,  from  thenceforth, 
in  one  case,  a  writ  should  be  found  in  the  Chancery,  and  in  a 
like  case  (in  consimili  casu)  falling  under  the  same  right, 
and  requiring  like  remedy,  no  precedent  of  a  writ  could  he 
produced,  the  clerks  in  Chancery  should  agree  in  forming  a 
new  one.  And  then  the  statute  goes  on  to  say,  that  "  if 
they  cannot  agree,  it  shall  be  adjourned  to  the  next  Par- 
liament (i),  where  a  writ  shall  be  framed  by  consent  of  the 
learned  in  the  law,  lest  it  happen  for  the  future  that  the 
Court  of  our  lord  the  King  be  deficient  in  doing  justice  to 
the  suitors."  Consequent  upon  the  passing  of  this  statute, 
a  variety  of  new  writs  was  prepared  in  and  issued  out  of 
Chancery,  so  that  a  suitor  who  had  received  an  injury,  to 
which  no  writ  previously  in  use  was  applicable,  could  thence- 
forth have  one  framed  according  to  the  exigency  of  his  own 
particular  case  ;  and  the  action  founded  upon  this  writ  was, 
from  the  words  '  in  consimili  casu  '  used  in  the  act,  called 
an  action  of  '  trespass  on  the  case,'  a  form  of  action,  be  it 
observed,  which  still  survives  to  us,  though  now  usually 
denominated  an  action  '  on  the  case  '  merely.  Of  this  form 
of  action,  the  Court  of  King's  Bench  claimed  cognisance,  by 
having  the  original  writ  made  returnable  before  them  as  well 

(h)  1  Spence,  Chanc.  Jur,  226.  ever,  to  this  proceeding  :  Palgr.  King's 

(i)  Recourse  was  seldom  had,  how-       Counc.  17. 
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as  in  the  Court  of  Common  Pleas,  on  the  ground  that  it  was 
for  a  trespass,  for  which  a  fine  was,  in  strictness,  payable  to 
the  Crown,  although  the  wrongfuL  act  was  not  alleged  to 
have  been  committed  vi  et  amis ;  and  thus  a  very  large 
class  of  cases,  comprising  all  injuries^  consequential  upon  and 
not  directly  caused  by  tort,  was  brought  within  the  jurisdic- 
tion of  the  Court  of  King's  Bench. 

Not  only  where  the  cause  of  action  savoured  of  trespass 
strictly  speaking,  but  in  actions  also  of  debt,  covenant,  and 
so  forth,  did  the  Court  of  King's  Bench,  by  resorting  to  a 
fiction,  likewise  assume  jurisdiction.  The  modus  operandi 
here  adopted  consisted  in  allowing  a  plaintiff,  in  the  first 
instance,  to  complain  of  a  trespass  against  a  defendant,  and 
afterwards,  when  he  had  thus  brought  him  actually  into 
Court,  to  waive  his  charge  of  trespass  altogether,  and  to 
declare  against  him  for  a  debt,  breach  of  contract,  or  other 
matter  of  a  purely  civil  nature. 

The  jurisdiction  of  the  Court  of  King's  Bench  was,  more- 
over, still  further  extended,  in  a  manner  which  is  explained 
to  us  by  Sir  E.  Coke  (J),  who  says  that  the  Court  of  King's 
Bench  had  power  to  hold  plea  in  all  .personal  actions  and 
ejectment  against  any  one  being  in  the  custody  of  the 
marshal  or  ofiicer  of  the  Court,  because  a  party  so  circum- 
stanced might,  if  sued  in  any  other  Court,  have  pleaded 
the  privilege  of  the  Court  of  King's  Bench  ;  and  this  latter 
Court  would,  consequently,  in  order  to  prevent  a  failure  of 
justice,  which  might  thus  ensue,  entertain  the  suit.  Hence, 
where  a  person  was  once  in  custody  of  the  marshal  of  the 
King's  Bench  at  one  man's  suit,  and  was  thus  brought 
within  the  jurisdiction  of  that  Court,  he  might  be  compelled 
before  the  same  tribunal  to  answer  to  the  complaint  of  any 
other  man. 

Thus  did  the  Court  of  King's  Bench  obtain  jurisdiction 
over  all  civil  actions  of  a  personal  nature  ;  and,  although,  by 
(i)  4  Inst.  71. 
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a  subsequent  statute  (13  Car.  2,  st.  2,  c.  2),  this  acquired, 
or  rather  usurped,  jurisdiction  of  the  Court,  had  nearly  met 
with  a  decisive  check,  yet  it  was  retained  by  an  exercise  of 
ingenuity  not  inferior  to  that  by  which  it  had  in  the  first 
instance  been  assumed.  . 

The  last-mentioned  statute  enacted,  that,  where  the  defen- 
dant was  to  be  held  to  bail  for  more  than  40^.,  by  virtue  of 
process  issuing  out  of  the  Court  of  King's  Bench  or  Common 
Pleas,  the  true  cause  of  action  should  be  specified  in  the 
writ  or  process ;  and,  had  no  mode  of  evading  this  statute 
been  devised,  it  is  evident  that  civil  actions  of  any  consider- 
able magnitude  must  (except  where  really  founded  in  tres- 
pass) have  been  altogether  withdrawn  from  the  cognisance  of 
those  Courts.  However,  out  of  this  dilemma,  the  justices  of 
the  King's  Bench  extricated  themselves  in  the  following 
manner.  A  plaintiff,  whose  cause  of  action  justified  him  in 
holding  the  defendant  to  bail  for  more  than  40^.,  was  per- 
mitted, in  his  process,  to  command  the  sheriff  to  arrest  the 
defendant,  in  order  that  he  might  answer  the  plaintiff  in  a 
plea  of  trespass,  and  also  for  a  debt  (or  as  the  case  might 
be).  So  that,  by  the  introduction  into  the  process  of  this 
ac  etiam  clause  (as  it  was  called),  jurisdiction  having  been 
first  given  to  the  Court  by  the  fictitious  allegation  of  a  tres- 
pass as  the  ground  of  complaint,  the  words  of  the  statute 
were  then  complied  with,  by  setting  forth  the  true  cause  of 
action  in  the  writ.  This  peculiar  form  of  procedure  was 
finally  aboUshed  by  the  Uniformity  of  Process  Act  (2  Will.  4, 
c.  39). 
Aotimi  ju-  To  sum  up,  then,  the  extent  and  nature  of  the  jurisdiction 
mperiOT  oxerciscd  by  our  principal  Courts  of  Common  Law  at  this 
day,  we  must  first  remember,  that,  in  all  personal  actions 
and  in  ejectment,  they  have  co-equal  and  concurrent  juris- 
diction (Jc) ;  and  that  an  appeal  from  the  County  Court  Ues 

Qc)  "  When  a  case  can  be  taken  to  a      of  co-ordinate  iurisdiction  ought  to  be 
Court  of  error,  the  decision  of  one  Court      binding  on  the  others.  When,  howerer. 


Courts. 
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to  any  one  of  our  three  superior  Courts  indifferently.  We 
must  then  remark,  that  the  Court  of  Queen's  Bench  has 
pecuHarly  delegated  to  it  the  surveillance  over  all  inferior 
tribunals,  which,  as  Sir  W.  Blackstone  (I)  tells  us,  it  keeps 
within  the  bounds  of  their  authority,  either  removing  their 
proceedings  by  certiorari  for  its  own  special  detemiination, 
or  by  writ  of  prohibition,  staying  their  progress  in  the  Court 
below  (m).  It  superintends,  by  quo  warranto  ajid  man- 
damus (%),  all  civil  corporations  in  the  kingdom.  It  com- 
mands magistrates  and  others  to  do  what  their  duty  requires 
in  every  case  where  there  is  no  other  specific  remedy  (o).  It 
protects  the  liberty  of  the  subject  by  speedy  and  summary 
interposition,  and  takes  cognisance  both  of  civil  and  criminal 
matters,  of  the  one  on  the  Plea,  and  of  the  other  on  the 
Crown  side  of  the  Court. 

The  Court  of  Common  Pleas  has  a  special  cognisance  of 
real  actions,  which  are  now,  however,  of  compai-atively  rare 
occurrence.  It  is  also  the  Court  of  Appeal  from  the  deci- 
sions of  the  revising  barristers,  under  the  statute  6  &  7 
Vict.  c.  18 ;  and  the  certificates  of  acknowledgments  by 
married  women,  under  the  Act  for  the  Abolition  of  Fines  and 
Recoveries  (3  &  4  Will.  4,  c.  74),  with  the  affidavits  verifying 
them,  are  filed  of  record  in  this  Court,  in  pursuance  of  the  85th 
section  of  that  statute.  It  has  also  some  peculiar  duties 
imposed  on  it  under  "  The  Railway  and  Canal  Traffic  Act, 
1854  "  (p). 

The  Exchequer,  besides  the  remnant  (if  any)  of  its  equity 

there  is  no  means  of  appealing  to  a  one  of  the  three  Courts  at  Westminster. 

Court  of  error,  there  is  not  the  same  And,  generally,  a  prohibition  may  be 

obligation  to    follow    the    decision   of  mored   for  in   any  one   of   the   three 

another  Court ;   and,   accordingly,    we  superior  Courts. 

sometimes  find   Courts  of  co-ordinate  (»)  A  writ  of  error  lies  on  a  jndg- 

jurisdiction  differing- from  each  other:"  ment  of  Q.  B.  upon  a  mandamus:  6  & 

per  PoUock,  C.  B.,  5  H.  &  N.  5.  7  Vict.  c.  67.     And  see  17  &  18  Vict. 

{I)  3  Com.  41,  42;  9  Rep.  118,  a.  c.  125,  ss.  75—77. 

(m)  A  writ  of  certiorari  or  prohibi-  (o)  Post,  Chap.  5. 

tiou  lies  to  the  County  Court  from  any  (p)  17  &  18  Vict.  u.  31. 
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jurisdiction  {q),  still  retains  peculiar  and  exclusive  cogni- 
sance of  matters  of  revenue  (r),  ex.  gr.  of  complaints  arising 
out  of  alleged  infringements  of  the  laws  regulating  the  Cus- 
toms and  Excise, — of  matters  involving  the  payment  of  stamp 
or  other  duties  to  government  —  or  where  on  any  issue 
raised  between  private  parties  the  title  of  the  Crown  is 
brought  in  question,  or  the  interests  of  the  revenue  are 
threatened.  If,  therefore,  an  action  touching  any  of  the 
matters  just  specified  should  be  brought  in  the  Court  of 
Queen's  Bench  or  Common  Pleas,  or  in  a  County  Court  (s), 
it  will,  on  motion,  be  removed  into  the  Exchequer  if)  :  the 
basis  of  the  jurisdiction  exercised  by  that  Court  in  so  re- 
moving it,  being,  as  remarked  by  a  learned  judge  in  Att.- 
Gen.  V.  Kingston  (u)  (which  was  an  action  against  a  revenue 
officer  for  the  value  of  goods  seized  by  him  in  execution  of 
his  duty),  that  it  is  a  contempt  of  the  Exchequer  to  proceed 
elsewhere  in  respect  of  any  matter  within  its  own  pecuhar 
jurisdiction. 

The  above  is  a  summary  statement,  merely,  of  the  leading 
branches  of  jurisdiction  appertaining  to  our  three  superior 
Courts  of  Common  Law  {x).  Minute  information  respecting 
the  precise  matters  which  fall  within  the  scope  of  their 
general  co-ordinate  jurisdiction,  can  only  be  obtained — and 
familiarity  with  their  ordinary  course  of  proceeding  be 
acquired — by  actual  attendance  at  the  Courts  during  their 
Sittings  in  Banc  at  Westminster,  coupled  with  a  careful  study 
and  examination  of  the  various  departments  of  our  law  there 
administered.  Some  few  remarks,  however,  of  a  general 
kind,  bearing  upon  the  subject  before  us,  may  here  properly 
be  offered. 

(q)  Ante,  p.  32.  N.  68. 

(r)  See  stats.  22  &  23  Vict.  u.  21,  («)  Adams  v.    FremantU,    2   Exeh. 

28  &  29  Vict.  u.  104,  which  amend  the  453;    Att.-Gen.    t.    HalUtt,    15    M. 

practice  and  procedure  of  the  Coui-t  of  &    W.     97  ;     Siddon    v.   East,    1    C. 

Exchequer  on  the  Revenue  side,  and  in  &  J.  12. 
Crown  suits.  (n)  8  M.  &  W.  163. 

(s)  Mountjoy    v.    Wood,    1    H.    &  (x)  See,   also,  upon  this  subject,   3 
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In  the  first  place,  on  grounds  of  public  policy,  any  agree-  Agreement 
ment,  the'  object  of  which  is  to  prevent  the  suffering  party  r'sdiotion  of 
from  coming  for  redress  into  a  Court  of  law,  or,  in  other 
words,  which  '  ousts  the  Courts  of  their  jurisdiction,'  is  void. 
But  this  rule  must  be  understood  in  a  somewhat  qualified 
sense  :  for  instance,  it  is  not  unlawful  for  parties  to  agree  to 
impose  a  condition  precedent  with  respect  to  the  mode  of 
settling  the  amount  of  damage,  in  case  any  should  be  sus- 
tained, or  the  time  for  paying  it,  or  any  matter  of  a  similar 
kind  which  does  not  go  to  the  root  of.  the  action  {y).  The 
general  policy  of  the  law  does  not  prevent  parties  "from 
entering  into  such  a  contract  as  that  no  breach  shall  occur 
until  after  a  reference  has  been  made  to  arbitration  (z)." 
B[ence,  "  if  I  covenant  with  A.  to  do  particular  acts,  and  it  is 
also  covenanted  between  us  that  any  question  that  may  arise 
as  to  the  breach  of  the  covenants  shall  be  referred  to  arbi- 
tration, that  latter  covenant  does  not  prevent  the  covenantee 
from  bringing  an  action."  But,  "if  I  covenant  with  A.,  that 
if  I  do,  or  omit  to  do  a  certain  act,  then  I  will  pay  to  him 
such  a  sum  as  B.  shall  award  as  the  amount  of  damage  sus- 
tained by  him,  then  until  B.  has  made  his  award,  and  I  have 
omitted  to  pay  the  sum  awarded,  my  covenant  has  not  been 
broken,  and  no  right  of  action  has  arisen "  (a) ;  in  other 
words,  no  obligation  to  pay  attaches  until  the  amount  has 
been  fixed  by  the  referee. 

An  absolute  covenant  or. stipulation,  that  on  the  happening 

Bla.    Com.   pp.   37  et  seq.  ;  3rd  Inst.,  E.  &  B.  132.     But   "the  law  wiU  not 

Chaps.  7,  10,  11.  permit   a  person   who    enters    into   a 

{y)  Scott   V.    Avery,    8   Exch.   487,  binding    contract    to    say  in    another 

500  ;  S.  C,  5  H.  L.  Ca.  811,  explained  clause  that  he  will  not  be  liable  to  be 

in  Horton  v.  Sayer,  4  H.  &  N.   649,  sued  for  a  breach  of  it : "   per  Martin, 

651,  and  Elliott  v.  BoycU  Exch.  Ass.  B.,  11  Exch.  534. 
Co.,  L.  R.  2  Ex.  237.     See  Clarke  v.  (o)  Per  Lord  Cranworth,  5  H.  L.  Ca. 

West,-ope,  18  C.  B.  765.  848 ;   per  Lord  Ckdmsfm-d,  C,  Scott 

(z)  Per  Lord   Cranwo^-th,    5  H.    L.  T.  Cmy.  of  Liverpool,   3  De  G.    &  J. 

Ca.  847  ;  Tredwenv.  Holman,  1  H.  &  360 ;  Braumtem  v.  Accidental  Death 

C.  72 ;  Lowndes  v.  Earl  of  Stamford,  Ins.  Co.,  1  B.  &  S.  782,  798. 
18  Q.  B.  425  ;   Lmmgston  v.  Balli,  5 
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of  a  certain  event  no  action  whatever  shall  be  brought,  would, 
in  conformity  with  what  has  been   above  said,  clearly  be 
void  (6). 
Jurisdiction      2ndlv.  As  on  the  one  hand  parties  cannot  oust  the  juris- 

by  consent.  -^  ■*■ 

diction  of  the  Courts  by  their  own  agreement  or  convention, 
so,  on  the  other  hand,  they  cannot,  by  consent,  give  the 
Courts  jurisdiction  over  matters  which  do  not  properly  fall 
within  it  (c)  ;  for  all  Judges  must  derive  their  authority  from 
the  Crown  by  some  commission  warranted  by  law  (d),  and 
they  cannot  act  officially  dehors  the  scope  of  the  powers  thus 
confided  to  them. 
TeiTitoriai        3rdly.  The  jurisdiction  of  our  superior  Courts  of  law  in 

limits  of  ,    .  ,  _  ,  .  - 

jurisdiction,  civil  cases,  strictly  speaking,  extends  over  the  counties  oi 
England  and  Wales,  and  the  town  of  Berwick-upon-Tweed. 
In  one  sense,  indeed,  the  Courts  in  question  have  a  far  more 
extensive  jurisdiction  ;  for  they  may  take  cognisance  of  any 
cause  of  action  of  a  transitory  nature,  as  for  a  breach  of 
contract  entered  into,  or  a  trespass  to  the  person  committed 
in  a  foreign  country  (e) ;  but,  in  adjudicating  upon  such 
cases,  our  Courts  will  have  regard  to  the  laws  of  the  country 
in  which  the  cause  of  action  arose,  albeit  their  mode  of  pro- 
cedure will  be  in  conformity  with  our  own  law  and  practice. 
In  other  words,  all  that  relates  ad  litis  decisionem  is,  in  such 
cases,  adopted  from  the  foreign  country ;  and  so  much  of  the 
law  as  affects  the  remedy  only,  or  that  relates  ad  litis  ordi- 
nationem,  is  taken  from  the  lex  fori  of  that  country  in 
which  the  action  is  brought  (/).     For  instance,  a  document, 

(6)  Horton  v.  Sayer,  4  H.  &  N.  643,  (e)  See  Mostyn  t.  Pabrigas,  Cowp. 

where  the  cases  are  collected.  161 ;    Phillips  t.  Eyre,  L.  R.  4  Q.  B. 

(c)  See  per  Mavie,  J.,  Gibbon  v.  225;  Scott  y.  Lord  Seymour,  IH.  &C. 
Gibbon,  22  L.  J.,  C.  P.  133-4  ;  S.  C,  219,  231 ;  Submarine  Telegraph  Co.  v. 
13  C.  B.  205  ;  Avards  v.  Rhodes,  8  Dickson,  15  C.  B.,  N.  S.  759.;  Pwrker 
Exch.  312  ;  Lam-ence  v.  WUcoch,  11  v.  Dormer,  1  Show.  187  ;  Dovison  T. 
Ad.  &  E.  941 ;  VansUtaH  t.  Taylor,  Matthews,  4  T.  R.  503  ;  WUde  v.  She- 
4  E.  &  B.  910,  912.     See  Andrewes  v.  i-idan,  21  L.  J.,  Q.  B.  260. 

EUiott,  6  E.  &  B.  338.  (/)  Judgm.,  Muher  v.'  Steiner,  2  B. 

(d)  Bac.  Abr.  Courts  (B).  &  C.  210  ;    PhiUips  v.   Eyre,   supra; 
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whicli,  by  the  law  of  the  foreign  country  in  which  it  was 
made,  would  there  be  inadmissible  in  evidence  for  want  of  a 
stamp,  may,  nevertheless,  be  received  in  our  Courts.  But,  if 
for  want  of  a  stamp  the  contract  would  be  altogether  void  in 
the  foreign  country,  it  clearly  could  not  here  be  enforced  (g). 

4thly.  Not  only  may  causes  of  action  which  have  originated  service  of 

process 

abroad  be  in  many  cases  brought  within  the  cognisance  of  ai>road. 
the  Courts  at  Westminster,  but  persons  resident  abroad, 
whether  foreigners  or  subjects  of  the  Crown,  may,  under  the 
provisions  of  the  Common  Law  Procedure  Act,  1852,  and 
subject  to  certain  conditions  hereafter  mentioned,  be  effec- 
tually served  with  process  issuing  out  of  our  Courts ;  and 
thus  actions  may  be  commenced  in  this  country  and  prose- 
cuted against  absentees  with  a  view  ultimately  to  issuing 
execution  against  their  property  and  effects  here  situate  Qi). 
It  may,  however,  be  as  well  to  add,  that  civil  process,  by 
way  of  execution  against  the  person  (i)  of  a  defendant 
clearly  cannot  be  enforced  beyond  the  limits  of  this  king- 
dom already  specified;  because,  in  such  case,  the  maxim 
stUl  holds — Extra  territorium  jus  dicenti  vnypune  non 
paretur  (k). 

In  regard  to  Courts  of  Appellate  Jurisdiction,  viz.,  the  Court  courts  of 
of  Exchequer  Chamber  and  the  House  of  Lords,  I  will,  in  con-  l^l^^'^"' 
eluding  this  Section,  merely  observe  that  the  Court  of  Ex- 

De  la  Sosa  v.  Prieto,  16  C.  B.,  N.  S.  abroad,  may,  howerer,  in  some  cases 

578  ;  De  la  Vega  r.  Vianna,  1  B.  &  \>e  brought  within  the  jurisdietion  of 

Ad.   284  ;    Gen.   Steam,  Nav.    Co.   t.  our  Courts   by  Tirtue  of  international 

(?!tiZfo«,llM.&W.877,895;  Judgm.,  treaties, 

WUde  i.  Sheridan,  supra;   Lloyd  v.  (A)  See   Be    Mansergh,   1  B.]&  S. 

QuSbert,  L.  R.  1  Q.  B.  115,  6  B.  &  S.  400. 

100  ;  Lermiic  v.  Brawn,  12  C.  B.  801  ;  Under  stat.  22  &  23  Vict.  c.  63,  s.  1, 

per  WiUes,  J.,  WUUaums,  app.,  Wheeler,  it  is  competent  to  a  Court  in  one  part 

reap.,  8  C.  B.,  N.  S.  316  ;  post.  Book  IT.  of  Her  Majesty's  dominions  to  remit  a 

Ch.  3.  case  for  the  opinion  of  a  Court  in  any 

(g)  Bristow   v.  SequeoiRe,  5  Exch.  other  part  thereof.     See  also  stat.  24 

275.  Vict.  c.  11,  for  better  ascertaining  the 

(h)  Post,  Chap.  4.  law  of  foreign  countries  when  pleaded 

(i)  A  criminal  offender,  who  has  gone  in  our  Courts. 
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Exchequer   chequcr  Chamber  derives  its  origia  from  the  stat.  31  Edw.  3, 

Chamber.  ^  ° 

St.  1,  c.  12,  and  -was  first  established  to  hear  and  determine 
causes  brought  before  it  by  Writ  of  Error  from  the  Common 
Law  side  of  the  Exchequer.  The  jurisdiction  (l)  and  constitu- 
tion of  this  Court  have,  however,  been  altered  by  the  11 
Geo.  4  &  1  Wm.  4,  c.  70, — s.  8  of  which  enacts  that  Writs 
of  Error  from  any  judgment  given  by  the  Court  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  shall  be  returnable  only 
before  the  Judges  of  the  other  two  Courts  in  the  Exchequer 
Chamber. 
House  of  The  House  of  Lords,  albeit  the  highest  judicial  tribunal  in 
the  realm,  proceeds,  as  long  ago  remarked  (m),  on  writs  of 
error,  and  in  "all  matters  of  judgment"  secundum,  legem 
terra},  so  that  there  is  not  one  law  in  Westminster  Hall  and 
another  in  the  Court  of  the  Lords  above  (n).  This  Court 
although  conforming  to  its  own  prior  decisions — which  can 
only  be  reversed  by  Act  of  Parliament  (o) — may  decline  to 
recognise  as  binding  judgments  pronounced  by  inferior  tri- 
bunals. In  Dom.  Proc.  a  case  may  be  reviewed  and  over- 
ruled, which  in  a  lower  Court  must  have  been  followed. 
Hence,  in  cases  intricate  or  important — and  few .  others  offer 
themselves  to  the  notice  of  the  House — legal  reasoning  is 
there  apt  to  take  a  wider  range  than  it  can  do  under 
circumstances  less  favourable ;  it  may  discard  precedents, 
and  search  out  principles — thus  ai-riving  at  results  consistent 
with  themselves,  and  worthy  even  of  those  intellects  which 
in  days  gone  by  developed  the  frame-work  of  our  English 
Law. 

(Z)  As  to  which  see  Irwin  v.  Orey,  per   Lord   Campbell,  C.  J.,   1  E.  &  B. 

L.  B.  1  C.  P.  171.  804  ;    per  Alexander,  C.   B.,   3  Bing. 

(m)  Arg.,  8  How.  St.  Tr.  315.  562.     See  Wilson  t.   WUson,  5  H.  L. 

(»)  Id.  ibid.  Ca.  40,  63. 

(o)  Att.-Gen.     v.    Dean,    die.,     of  As  to  the  impoi-tance  of  adhering  to 

Windsor,  8  H.  L.  Ca.  369,  391-2  ;,et  settled  law,  see  per  Coleridge,  J.,  6  H. 

vide  per   Lord   Kingsdown,   Id.   459  ;  L.  Ca.  537. 
Tommey  v.   White,  3  H.   L.  Ca.  49  ; 
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2.  Mode  of  Procedure  in  Banc  and  at  Judges'  Chambers. 
Although  in  the  earlier  stages  of  their  existence,  the  num-  constitution 

of  superior 

ber  of  Judges  sitting  m  the  Courts  at  Westminster  was  courts, 
subject  to  fluctuation,  there  is  no  doubt,  that,  for  a  long  *  "  ^^^' 
period  prior  to  the  stat.  1  Will.  4,  c.  70,  each  of  the  three 
Courts  was  composed  of  a  Chief  and  three  Puisne  Judges  ; 
and  by  the  1st  section  of  that  Act,  the  Crown  was  empowered 
to  appoint  an  additional  Puisne  Judge  to  each  Court ;  and  this 
power  having  been  acted  upon,  each  of  the  three  Courts  was 
after  the  passing  of  the  Act  in  question,  presided  over  by 
a  Chief  and  four,  since  increased  to  five  (p),  Puisne  Judges, 
i  who,  by  virtue  of  the  12  &  13  Will.  3,  c.  2,  hold  office  quam- 
diu  se  bene  gesserint,  and  are  only  removable  on  the  address 
of  both  Houses  of  Parliament ;  their  tenure  of  office  having 
been,  moreover,  since  1  Geo.  3,  c.  23,  unaffected  by  the 
demise  of  the  Crown  (q). 

Besides  the  Judges,  there  are  attached  to  each  of  the  three  The 
Courts  at  Westminster  five  Masters,  who  now  in  virtue  of  a 
recent  statute  (r)  perform  many  of  the  duties  which  formerly 
devolved  upon  the  Judges ;  they  also  tax  attorneys'  bills  and 
bills  of  costs  generally,  examine  affidavits,  make  minutes  of 
judgments,  rules,  and  orders  of  the  Court,  and  investigate 
matters  specially  referred  to  them.  The  Masters  have,  more- 
over, the  custody  of  the  records,  and  are  often  appealed  to  as 
being,  in  some  sort,  the  depositaries  of  the  rules  of  practice  of 
the  Courts.  They  have  likewise  certain  peculiar  duties  to 
discharge,  connected  with  the  branches  of  exclusive  jurisdic- 
tion of  each  Court  (s). 

The  matters  which  are  brought  within  the  cognisance    of  of  what 

°  matters  or 

(p)  Stat.    31   &  32    Vict.    c.   125,  (r)  30  &  31  Vict.  c.  68.    An  appeal, 

"•  ^^-  howcTer,  lies  from  the  Master  to  the 

(s)  As  to  the  ciTil  liability  of  the  Judge,  Id.  s.  4. 

Judges  of  our  superior  Courts,  post,  («)  Dax,  Pr.  11-22. 
Chap.  3. 
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classes  of     our  Superior  Courts  of  law  may  properly  be  divided  or  par- 
cases  our  ■*■  J  c     L       J  X 

cog^\Si°  celled^  out  into  three  great  branches,  viz.,  1st,  purely  Civil ; 
2ndly,  quasi  Criminal ;  and  Srdly,  Criminal — Proceedings. 

To  the  head  of  purely  civil  matters  or  proceedings  might 
be  referred  the  entire  theory  of,  and  practice  connected  with, 
private  rights,  wrongs,  and  remedies  ;  the  science  of  pleading 
in  civil  actions  ;  the  code  of  practice  to  be  observed  therein  ; 
everything,  in  short,  connected  with,  or  ancillary  or  incidental 
to,  the  conduct  of  a  suit  or  an  action  at  law,  whether  before 
a  superior  or  an  inferior  tribunal. 

Within  the  second  of  the  two  heads  just  specified  might, 
according  to  the  usual  arrangement,  be  included  matters  or 
proceedings  connected  with  indictments  for  nuisances,  the 
non-repair  of  roads,  &c.,  criminal  informations  for  libels,  the 
ordinary  applications  for  writs  of  quo  warranto,  mandamus, 
or  prohibition,  questions  raised  for  judicial  decision  in  con- 
nection with  the  administration  of  the  Poor  Law,  and  many 
other  kindred  or  analogous  matters  which  daily  demand  the 
attention  of  our  Courts  in  banc,  but  which  it  would  be  useless 
to  enumerate. 

As  falling  within  the  class  of  purely  criminal  proceedings 
might  be  specified  an  application  for  a  habeas  corpus  to  bring 
up  the  body  of  a  prisoner,  a  motion  to  quash  an  inquisition, 
to  remove  an  indictment  for  a  misdemeanor  into  the  Queen's 
Bench  from  the  Sessions  or  from  the  Central  Criminal  Court ; 
everything,  in  short,  connected  with  or  originating  out  of  the 
general  criminal  law  of  the  land. 

Mode  of  The  mode  of  procedure  observed  in  our  superior  Courts, 

proce  ure,  ^^  ^^^  ^^  ^.^  .^  couuected  with  matters  of  a  civil  nature, 
may  conveniently  be  treated  in  the  following  order : — 1st, 
the  Mode  of  Procedure  in  Banc;  2ndly,  that  at  Judges' 
Chambers  ;  and  Srdly,  that  at  Nisi  Prius — whether  on  circuit 
or  at  the  sittings  in  London  or  at  Westminster. 

-iubanc.  1-  In  attempting  to  convey  some  idea  of  the  mode  in 
which  our  superior  Courts,  sitting  in  banc,  are  set  judicially  in 
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motion,  and  of  the  manner  in  which  their  jurisdiction,  when 
solicited,  is  exercised,  a  distinction  must  be  noted  between  Jurisdio- 

tion,  formal 

their /orma?  and  their  summani  iurisdiction.  The  first- ^  sum- 
mentioned  branch  of  jurisdiction  "  consists  in  the  sanction 
given  by  the  authority  of  the  Court  to  those  formal  de  cursu 
proceedings  which  constitute  the  ordinary  and  regular  steps 
in  a  suit "  (t),  and  which  will  be  separately  considered  in 
Chap.  IV.  of  this  Book. 
The  summary  iurisdiction  exercised  by  the  superior  Courts  Summary 

•^    •'  J  r  jurisdiction 

"  exists  either  at  common  law  or  under  the  provisions  of  cer-  — ^i"*' ; 
tain  Acts  of  Parliament.  So  far  as  it  exists  at  common  law,  it 
is  calculated  to  effect  one  of  four  purposes  : — 1.  To  prevent  the 
regulations  of  the  Courts  from  being  infringed  ;  2.  To  prevent 
their  authority  from  being  abused;  3.  To  prevent  it  from 
producing  hardship  ;  4.  To  enforce  good  conduct  on  the  part 
of  those  who  are  peculiarly  within  their  jurisdiction  "  (u). 
Cases  referable  respectively  to  each  head  or  subdivision  of 
the  classification  here  adopted  will  present  themselves  to 
the  reader  during  his  progress  through  the  present 
volume. 

The  summary  jurisdiction  of  the  Court  is  exercised  upon  —how 
motion,  made  to  it,  by  rule  or  order  of  the  Court  founded 
thereupon  ;  a  motion  being,  indeed,  merely  an  application  to 
the  Court,  praying  it  to  grant  a  rule,  either  conditional  or 
absolute,  in  respect  of  some  particular  matter  within  its  cog- 
nisance and  jurisdiction.  Such  matter  may  or  may  not  be 
connected  with  the  progress  of  a  cause  ;  it  may  be,  as  already 
intimated  (x),  of  a  civil,  of  a  quasi-criminal,  or  of  a  criminal 
nature. 

Motions  are  usually  made  orally  and  in  open  Court ;  and  —by  mo 
an  application  of  this  kind  must  (save  in  some  peculiar  cases, 
ex.  gr.  where  an  order  is  made  on  the  mere  suggestion  of  the 

(*)  Smith,  El.  View,  2nd  ed.,  p.  14.       jurisdiction  la  concisely  explained  and 
(u)  Smith,   El.   View,   2nd  ed.,  pp.       illustrated. 
16-19,  where  each  of  these  heads  of  (x)  Ante,  p.  50. 

E  2 


exer- 
cised; 
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Attorney-General  {y) )  be  accompanied  by  an  affidavit  (z)  or 
written  statement  upon  oath,  exhibiting,  in  a  concise  and 
orderly  manner,  the  facts  out  of  which  the  application 
springs :  an  affidavit  being  required  in  order  that  authentic 
information  may  thus  be  given  to  the  Court  as  to  the  specific 
grounds  upon  which  its  interference  is  sought ;  and  it  is  above 
all  things  necessary,  that  the  contents  of  an  affidavit  should, 
when  the  nature  of  the  facts  deposed  to  admits  of  it,  be  ex- 
plicit and  positive  :  so  that,  if  false,  an  indictment  for  perjury 
might  lie  against  the  deponent. 

If  the  Court  is  satisfied  with  the  contents  of  the  affidavit, 
and  thinks  that  a  pri/md  facie  case  has  been  made  out 
— .".ndruie.  for  its  interference,  a  rule  nisi  or  a  rule  to  show  cause 
will  be  granted ;  the  former  being  a  rule  conditioned  to 
become  absolute,  or  which  makes  itself  absolute,  unless 
cause  be  shown  to  the  contrary;  and  the  latter,  a  nile 
calling  on  the  opposite  party  to  show  to  the  Court,  on  a 
particular  day  named  in  the  rule,  good  cause  why  the 
thing  specified  therein  should  not  be  done.  There  are 
cases  also  in  which  a  rule  absolute  will  be  granted  in  the 
first  instance  (a). 
Rule  to  The  rule  to  show  cause  is  prepared  in  a  proper  form  by  the 

°  """  ' "  officer  of  the  Court  (h),  and  must,  under  the  149th  of  the 
Rules  of  Practice  issued  in  Hilary  Term,  1853,  bear  date  of 
the  day  of  the  week,  month,  and  year  on  which  it  is  drawn 
up ;  it  must  also  be  served  on  the  opposite  party ;  provisions 

(y)  See,  for  instance,  A^ms  v.  Fre-  specified  in  the  Rules  of  Practice,  com- 

mantU,  2  Exch.  453.  mencing  at  reg.  138. 

(z)  The  146th  Kule  of  Practice  ex-  (o)  See,  for  instance,  Reg.  H.  T.  16 

pressly  declares,  that   "  No  rule  which  Yict.    168;    Keg.   Mich.    Vac.    1854, 

the  Court  has  granted  upon  the  founda-  i.  2. 

tion  of   any  affidavit   shall  be  of   any  (6)  "In  every  rale  nisi  for  a  new 

force,  unless  such  affidavit  shall  have  trial,  or  to  enter  a  verdict  or  nonsuit, 

been  actually  made  before  such  rule  was  the  grounds  upon  which  such  rule  shall 

moved  for,   and  produced  in  Court  at  have    been   granted    shall    be    shortly 

the  time  of  making  the  motion."    The  stated:"    17   *  18  Yict,    c,    125,  s. 

requisites  flf  affidavits  in  general  are  33, 


show  cauee, 
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regulating  the  time,  place,  and  mode  of  such  service,  will  be 
found  in  the  Rules  of  Practice  (c). 

If,  on  the  day  appointed  for  that  purpose  and  specified  in 
the  rule  (d),  no  cause  is  shown  on  behalf  of  the  party  upon 
whom  it  has  been  served  and  whom  it  seeks  to  affect,  the 
rule  will,  upon  a  proper  affidavit  of  service,  be  made  abso- 
lute. If,  however,  cause  is  shown  against  it,  that  is,  if 
counsel  appear  and  argue  in  opposition  to  the  rule,  the  Court 
will,  in  the  exercise  of  their  discretion,  either  discharge  the 
rule,  or  in  part  or  altogether  nnake  it  absolute.  In  some 
eases,  indeed,  they  will  refer  the  matter  thus  brought  before 
them  to  one  of  the  Masters  of  the  Court,  that  he  may  inquire 
into  and  report  upon  it ;  or  occasionally  they  may,  with  a 
view  to  insuiing  complete  justice  between  the  parties,  direct 
an  issue,  moulded  in  some  particular  form,  for  trial  by  a  juiy. 
But  if  the  rule  be  made  absolute,  and  be  not  re-opened  by 
permission  of  the  Court  (which  is,  however,  seldom  granted), 
non-compliance  (e)  with  its  requirements  will  be  a  contempt 
of  Court,  and  punishable  by  attachment  (/) ;  the  attachment 
being  a  judicial  writ  directed  to  the  sheriff,  and  commanding 
him  to  arrest  the  individual  who  has  been  guilty  of  the 
contempt. 

In  general,  an  attachment  for  contempt  wiU  be  gi-anted 
only  where  the  party  against  whom  it  is  applied  for  has  been ' 
called  upon  to  do,  and  has  wilfully  omitted  to  do,  some  spe- 
cific act.  Such  motions  occur,  perhaps,  most  frequently  in 
cases  of  awards.     There  the  direction  contained  in  the  award 

(c)  Reg.  H.  T.  16  Vict.  162,  163,  the  first  instance,  I  e.,  on  the  mle  nisi 
165-7.     Reg.  Gen.  May  8,  1856.  being  morecl. 

(d)  A  rule  mil  sometimes  be  en-  (c)  By  stat.  1  &  2  Vict.  c.  110,  ».  18, 
larged,  i.  e.,  further  time  for  showing  a  rule  of  Court,  whereby  "any  sum  of 
cause  will  be  granted,  either  by  consent  money,  or  any  costs,  charges,  or  ex- 
of  the  parties,  or  on  special  grounds  penses  shall  be  payable  to  any  person," 
submitted  to  the  Court.  See  Beg.  H.  has  the  effect  of  a  judgment,  and  is  en- 
T.  16  Vict.  151,  152.      Cause,  more-  forceable  by  execution. 

over,  is  sometimes,  with  a  view  to  pre-  (/)  See  Swinfen  v.  Swinfcn,  1  C.  B., 

venting  delay  and  expense,  sho-«-ii  in      N.  S.,  364. 


54>  COURTS   OF   LAW. 

becomes,  upon  the  award  being  made  a  rule  of  Court,  in 
effect,  the  direction  of  the  Court.  But,  nevertheless,  the 
Court  always  takes  especial  care  to  see  that  the  award  is 
express  and  distinct  in  directing  the  particular  matter  to  he 
done  before  it  will  attach  the  party  for  disobeying  it.  And 
the  same  strictness  is  likewise  usually  observed  by  the  Court 
in  enforcing  performance  of  its  own  ordinaiy  rules  (g). 

Under  the  34th  and  ensuing  sections  of  the  C.  L.  Proc. 
Act,  1854,  an  appeal  is  allowed  in  certain  cases,  and  subject 
to  certain  restrictions,  to  the  party  against  whom  the  Court 
in  banc  may  have  decided  on  motion  for  a  rule  (h). 

Although  much  time  is  occupied  during  the  sitting  of  the 
Court  in  banc,  in  hearing  motions  for  and  arguments  upon 
rules  in  respect  of  matters  summarily  brought  before  it,  much 
time  is  also  taken  up  with  the  argument  of  demurrers,  special 
cases,  special  verdicts,  and  the  like.  Nor  is  business  of  this 
kind  necessarily  confined  to  the  sittings  in  Term  time  (i) ; 
for  our  common  law  Courts  also,  by  virtue  of  the  1  &  2  Yict. 
c.  32,  s.  1,  and  the  C.  L.  Proc.  Act,  18.54,  s.  95,  hold  sittings 
at  their  discretion  in  the  Vacation,  at  times  of  which  due 
notice  is  given,  and  all  judgments  then  pronounced,  and  all 
rules  and  orders  then  made,  have  the  same  effect  as  if  they 
had  been  pronounced  or  made  in  Term  time, 
practica  As  ancillary  to  the  sittings  in  banc  of  the  Court  of  Queen's 

Bench  must  be  mentioned  the  Bail  Court,  where  much  busi- 
ness, usually  of  a  less  difficult  kind  than  that  discussed  in 
the  full  Court,  is  despatched  before  a  single  Judge,  who 
derives  his  authority,  when  sitting  there,  from  the  1  Will  4, 
c.  70,  s.  1.  This  statute  enacts  that  it  shall  and  may  be 
lawful  for  any  one  of  the  Judges  of  either  of  the  three  Courts 


(fif)  Per    WUde,    C.    J.,    7    C.    B.  of  eact  Term  is  regulated  by  statutes, 

''3*-  viz.  11  Geo.  4  &  1  Will.  4,  u.  70,  3.  6, 

(h)  See  Abiott  7.  Peary,  6  H.  &  N.  and  1  Will.  4,  0.  3,  ».  3.    See  also  Eeg. 

11^:  H.  T.  16  Vict.  173,  174,  176. 
(i)  The  commencement  and  duration 


Court. 


MODE  OF  PROCEDURE  IN  BANC.  55 

at  Westminster,  when  occasion  shall  so  require,  while  the 
other  Judges  of  the  same  Court  are  sitting  in  banc,  to  sit 
apart  from  them,  for  the  purpose,  inter  alia,  of  hearing  and 
deciding  upon  matters  on  motion,  and  making  rules  and 
orders  in  matters  depending  in  the  Court  to  which  the 
presiding  Judge  may  belong.  By  virtue  of  this  Act,  also  a 
single  Judge  of  the  Exchequer  has  sometimes  sat  apart  from 
the  full  Court  on  the  last  day  or  two  of  Term,  for  the  purpose 
^f  hearing  and  disposing  of  such  motions  as  might  be  brought 
before  him. 

2.  Besides  the  jurisdiction  thus  exercised  by  the  superior  Business  _ 
Courts  at  Westminster,  very  many  matters  of  much  practical  camnbera. 
importance  and  urgency  are  disposed  of  at  Judges'  Chambers, 
where  a  Judge  of  each  Court  attends  in  Term  time,  and  for 
the  most  part  in  Vacation  also,  for  the  hearing  of  such  appli- 
cations as  may  be  made  to  him.  During  the  long  Vacation, 
indeed,  one  Judge  usually  stops  in  town  to  transact  such 
business  as  may  require  his  attention. 

The  origin  of  the  jurisdiction  of  a  Judge  at  Chambers  is 
involved  in  much  obscurity ;  but,  as  remarked  by  Chief  Jus- 
tice Wilmot  (k),  whenever  it  began,  it  stands  upon  too  firm  a 
basis  tp  be  now  shaken, — that  basis  being  constant  imme- 
morial usage,  "  sanctified  and  recognised  "  by  the  Courts  of 
Westminster  Hall,  and,  in  many  instances  by  the  legislature, 
so  that  it  has,  at  this  day,  become  as  much  a  part  of  the  law 
of  the  land  as  any  other  course  of  practice,  which  custom  or 
usage  has  established. 

Notwithstanding  the  difficulty  of  arriving  at  any  precise 
and  definite  conclusion  as  to  the  time  when,  and  mode  in 
which,  the  jurisdiction  of  a  Judge  at  Chambers  originated, 
there  can  be  no  doubt  that  it  was  introduced  with  a  view  to 
the  ease  and  convenience  of  suitors,  and  in  order  that  they 
might  be  accommodated,  in  a  great  variety  of  cases,  at  com- 

(k)  Opinions,  p.  264. 
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paratively  little  expense  and  trouble.  The  jurisdiction  of  a 
Judge  at  Chambers  has  been  expressly  recognised  and  sanc- 
tioned by  the  legislature  :  for  instance, — the  1  Will.  4,  c.  70, 
s.  4,  enacts,  that  every  Judge  of  the  superior  Courts  of  laW,  to 
whatever  Court  he  may  belong,  shall  be  authorised  to  trans- 
act such  business  at  Chambers  and  elsewhere,  depending  in 
any  of  the  said  Courts,  as  relates  to  matters  over  which  they 
have  a  common  jurisdiction,  and  as  may,  according  to  the 
course  and  practice  of  the  Court,  be  transacted  by  a  single 
Judge ;  and  the  Jurisdiction  of  a  Judge  at  Chambers  is  further 
extended  by  the  1  &  2  Vict.  c.  45,  s.  1,  which  provides,  that 
every  Judge  of  any  one  of  the  three  superior  Courts  shall  have 
equal  jurisdiction,  power,  and  authority  to  transact  out  of 
Court,  such  business  as  may,  according  to  the  course  and 
practice  of  the  Court,  be  so  transacted  by  a  single  Judge, 
relating  to  any  suit  or  proceeding  in  either  of  the  said 
Courts,  or  on  the  common  law  or  revenue  side  of  the 
Court  of  Exchequer,  or  to  any  matter  usually  transacted 
out  of  Court,  although  the  said  Courts  have  no  common 
jurisdiction  therein,  in  like  manner  as  if  the  Judge  trans- 
acting such  business  had  been  a  Judge  of  the  Court  to 
which  the  same  by  law  belongs :  the  effect  of  this  en- 
actment being  to  give  to  the  Judges  of  the  respective 
Courts  a  general  and  concurrent  jurisdiction  in  any  busi- 
ness which  may  be  transacted  out  of  Court  by  a  single 
Judge  (I). 

In  connection  with  this  part  of  the  subject,  it  may  be 
observed,  that  sometimes  a  particular  Act  of  Parliament  re- 
quires that  an  application  founded  upon  it  should  be  made 
to  the  full  Court ;  and,  in  every  such  case,  the  jurisdiction  of 
a  Judge  at  Chambers  is,  of  course  wholly  excluded ;  some- 
times a  distinction  is  specially  made  between  the  authority 
and  powers  to  be  exercised  in  banc,  and  those  confided  to  a 

(/)  Per  Maule,  J.,  Bennett  v.  Dean,  i  M.  &  Or.  C3S, 
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Judge  at  Chambers,  and  here  again,  provided  the  intention 
of  the  legislature  be  clearly  expressed,  no  diflSculty  can  occur. 
There  are  indeed  cases  in  which  a  doubt  might  reasonably 
be  felt  as  to  the  meaning  of  the  words  used  by  the  legis- 
lature, and  where,  consequently,  a  Judge  at  Chambers  would 
perhaps  decline  to  exercise  jurisdiction.  If,  however,  some 
special  power  or  authority  is  given  to  "the  Courts"  by  statute, 
the  presumption  will  be,  that  it  was  intended  to  be  exer- 
cised as  the  Courts  usually  exercise  their  jurisdiction ;  and 
it  may,  accordingly,  fall  within  the  province  of  a  Judge 
at  Chambers  to  put  in  force  the  provisions  of  the  Act  in 
question  (m). 

The  ordinary  mode  of  procedure  at  Chambers  is,  as  might  Mode  of 

•'  ■■  '  o       procedure  at 

be  expected,  somewhat  different  from  that  observed  in  the  cii^mbers. 
full  Court ;  for,  as  in  the  latter  case,  it  is  by  rule  and  order 
of  the  Court,  so,  in  the  former,  it  is  by  summons,  supported 
at  the  hearing  by  affidavits,  and  order  of  the  Judge  founded 
thereupon. 

To  explain  the  mode  of  procedure  alluded  to  somewhat 
more  minutely, — the  party  requiring  the  intervention  of  the 
Judge  in  the  first  place  takes  out  a  summons,  which  is  issued 
by  the  Judge's  clerk,  and  serves  a  copy  of  this  summons, 
upon  the  opposite  party.  The  summons  calls  upon  such 
party,  or  upon  the  individual  whose  interests  may  be  affected 
by  the  application,  to  shovj  cause  at  Chambers,  on  a  particular 
day,  and  at  an  hour  specified  therein,  why  the  matter  or 
thing,  performance  of  which  is  sought  to  be  enforced,  should 
not  be  done. 

If  the  party  on  whom  the  summons  is  served  does  not 
appear  thereto,  the  153rd  Rule  of  Practice  directs,  that  the 
party  taking  out  such  summons  shall  be  entitled  to  an  oi-der 
on  the  return  of  it  (ri). 

Should,  however  the  opposite  party  duly  appear  to  the 

(m)  See  ^ev  Parhe,  B.,  Smeeton  v.  (n)  See  also  Eeg.   Hil.  T.  16  Viet. 

Culliet;  5  D.  &  L.  189,  190.  154. 
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summons,  the  matter  involved  in  the  application  will  be  dis- 
cussed before  the  Judge,  who  either  will  determine  it  him- 
self (in  which  case  he  usually  indorses  a  minute  of  his 
decision  on  the  summons),  or,  in  cases  of  importance,  may 
refer  the  applicant  to  the  full  Court.  When  the  order  is 
made  by  the  Judge,  it  ought  to  be  drawn  up  and  served 
forthwith,  otherwise  the  opposite  party  may  treat  it  as 
abandoned. 

If  the  order  be  served  but  not  obeyed,  it  should  then  be 
made  a  rule  of  Court  (o) ;  and  may  afterwards  be  enforced, 
if  necessary,  by  attachment. 

Should  the  party  to  whose  interests  the  Judge's  order  is 
adverse,  wish  to  dispute  its  correctness  or  validity,  he  may  do 
so,  if  at  all,  by  an  application  to  the  full  Court,  which  is  in 
the  nature  of  an  appeal  from  the  decision  of  the  Judge  at 
Chambers. 

There  is,  however,  a  distinction  to  be  noticed  between 
cases  where  an  objection  is  taken  to  the  particular  mode  of 
compliance  with  the  Judge's  order,  and  those  where  the 
manner  in  which  his  discretionary  power  has  been  exercised 
and  the  propriety  of  his  decision  are  called  in  question.  In 
the  former  class  of  cases,  the  Judge  who  made  the  order  will 
(on  being  applied  to  for  that  purpose)  himself  see  that-  it  is 
properly  carried  out,  whilst,  in  the  latter,  the  party  dissatis- 
fied with  the  decision  at  Chambers  must  (provided  he  is  not 
debarred  from  doing  so  by  the  express  words  of  some  par- 
ticular statute)  apply  to  the  Court  in  banc  (j>).  Even  in  case 
of  an  erroneous  decision  by  the  Judge,  it  is  worthy  of  notice, 
that  although  the  Court  in  banc  will  control  and  revise  such 
decision,  where  it  was  given  under  a  delegated  authority, 
yet,  they  will  not  in  general  do  so,  where  the  Judge  was 
acting    under  distinct   and   independent  powers,  conferred 

(o)  A  Judge's  order  obtained  in  Va-       Hil.  T.  16  Vict.  158. 
cation  cannot,  however,  be  made  a  nde  {p)  See  per  Alderson,  B.,  3D.  &  L. 

of  Court  before  the  next  Term  :  Reg.        468  ;  O^riffith  v.  Selby,  9  Exch.  393. 
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upon  him  by  the  statute  law ;  and,  in  this  latter  case,  the 
words  of  the  particular  Act,  and  the  intention  of  the  legis- 
lature (q),  must  necessarily  determine  as  to  the  finality  of  the 
decision  of  the  Judge  (r). 

It  is  a  rule,  also,  in  support  of  which  many  authorities 
might  be  cited,  that  an  appeal  from  the  decision  of  a  Judge 
at  Chambers  to  the  Court  at  Westminster  must  be  made 
speedily,  or,  at  all  events,  within  a  reasonable  time,  regard 
being  had  to  special  circumstances,  if  any,  appearing  in  the 
case.  "  It  is,"  says  Lord  Campbell,  C.  J.  (s),  "  a  wholesome 
rule  that  any  application  to  this  Court  (Q.  B.)  in  the  shape  of 
appeal  from  a  decision  of  a  Judge  at  Chambers  should  be 
made  within  the  Term  next  after  such  decision." 

The  3rd  head  of  inqiiiry  suggested  at  p.  50,  was,  as  to  the  Business  at 
mode  of  procedure  before  a  Judge  sitting  at  Nisi  Prius ; 
inasmuch,  however,  as  this  will  have  to  be  considered  post. 
Chap  IV.,  which  treats  of  the  successive  steps  in  an  action 
at  law,  reference  thither  may  be  made  for  information  upon 
the  subject  specified. 


Sect.  II.  Ordinary  Jurisdiction  of  the  County  Court. 

As  falling  within  the  ordinary  jurisdiction  of  the  County 
Court  (f)  will  here  principally  be  noticed  breach  of  contract, 
ejectment,  and  tort.     We  may,  however,  by  way  of  preface, 

(2)  See,  for  instance,  C.  L.  Proc.  Act,  -whicli  is  entirely  a  creature  of  the  sta- 

1860,  ss.  4,  etseq.  tute  law,   must  not,  of  course,  be  con- 

(r)   "It   may  be   affirmed  generally  founded  with  the  sberiff's  court,  which 

that  where  a  thing  may  be  done  by  the  represents  the  old  county  court  of  the 

Court  or  a  Judge,  and  the  Judge  does  it,  Anglo-Saxon  and  Norman  times,  ante, 

his   decision   may  be  reviewed  :"    per  p.  25. 

Maule,  J.,    WUhim  v.  Heed,   15  C.  B.  The     ordinary    jurisdiction    of    the 

200.  County  Court  treated  of  in  the  text 

(«)  Meredith  v.   Gittins,  18   Q.   B.  depends  on  the  following  statutes :   9 

260  ;  Day's  C.  L.  Proc.  Acts,  3rd  ed.,  &  10  Vict.  c.  95,  s.  58  ;  13  &  14  Vict. 

82.  0.   61,   s.   1  ;    19  &  20  Vict,  c.  108, 

(*)  The  County  Court  here  spoken  of,  ss.  23,  24  ;  30  &  31  Vict.  c.  142. 
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observe,  that  although,  as  regards  these,  the  jurisdiction  of  the 
Court  is  limited,  yet  with  respect  to  any  action  which  may 
be  brought  in  any  Superior  Court  of  common  law,  if  both 
parties  "  agree  by  a  memorandum  signed  by  them,  or  their 
respective  attornies,"  that  any  County  Court  named  therein 
shall  have  power  to  try  such  action,  such  County  Court  will 
thus  have  jurisdiction  to  try  the  same  (u). 

No  action,  however,  which  can  now  be  brought  in  any 
County  Court  shall  henceforth  be  commenced,  or  be  maintain- 
able, in  any  inferior  Court  not  being  a  Court  of  Record  (x) ; 
and  if  an  action  be  brought  in  any  other  than  a  superior 
Court  of  law  which  could  have  been  brought  in  a  County 
Court,  and  the  verdict  recovered  be  for  a  less  sum  than  10^., 
the  plaintiff  will  not  be  entitled  to  recover  from  the  defen- 
dant a  greater  amount  of  costs  than  he  would  have  been 
allowed  if  the  action  had  been  brought  in  the  County  Court, 
unless  the  Judge  certify  that  it  was  fit  to  be  brought  else- 
where (y).  Also,  where  an  action  is  commenced  in  a  supe- 
rior which  might  have  been  brought  in  the  County  Court,  the 
consequence  will  either  be  its  compulsory  removal  into  such 
latter  Court,  or  loss  of  costs  by  the  plaintiff  (s). 

And  further,  if  an  action  be  brought  in  a  County  Court 
which  that  Court  has  no  jurisdiction  to  try,  the  Judge*will 
"  order  the  cause  to  be  struck  out,"  and  will,  unless  the  parties 
consent  to  the  Court  having  jurisdiction  to  try  the  same, 
"  award  costs  in  the  same  manner,  to  the  same  extent,  and 
recoverable  in  the  same  manner,  as  if  the  Court  had  juris- 
diction in  the  matter  of  such  plaint,  and  the  plaintiff  had 
not  appeared,  or  had  appeared  and  failed  to  prove  his  de- 
mand" (a).     Thus  careful  has  the  legislature  been  to  throw 


(a)  19  &  20  Vict,   c.   108,   =.  23,  (x)  30  &  31  Vict.  c.  142,  s.  28. 

^Hcli  however  did  not  extend  to  give  (y)  Id.  a.  29. 

jurisdiotion  to  the  County  Court  in  an  (z)  Post. 

action  for  criminal   conversation,  now  («)  30  &  81  Vict,  u,  142   s.  14. 
abolished,  20  &  21  Vict.  c.  85,  s.  59. 
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obstacles  in  the  way  of  unnecessarily  costly  litigation,  and 
to  induce  or  compel  a  suitor  to  seek  redress  in  the  local 
tribunal  whensoever  it  can  properly  be  afforded  there. 

The  County  Court  has  jurisdiction  to  entertain  any  action  contract 
of  contract,  where  the  "  debt,  damage,  or  demand,"  does  not 
exceed  the  sum  of  501.,  whether  "  on  balance  of  account  or 
otherwise,"  or  "after  an  admitted  set-off"  (6).  This  Court 
may  accordingly  take  cognisance  of  an  action  upon  a  bill  of 
exchange  or  promissory  note  (c),  or  for  the  recovery  of  goods 
in  specie  (d)  within  the  value  of  501.  (e) ;  though  not  of  an 
action  upon  a  judgment  recovered  in  a  Superior  Court  (/)  ; 
nor  where  the  claim  is  for  beer  consumed  on  the  premises 
where  sold  or  supplied,  or  money  lent  for  obtaining  the 
same  (cf). 

But  what,  it  may  be  asked,  is  the.  precise  meaning  of  the 
expression  "  balance  of  account,"  which  occurs  in  the  58th 
section  of  the  stat.  9  &  10  Vict.  c.  95  1  The  answer  is,  that 
these  words  are  intended  to  apply  to  accounts  which  have 
been  adjusted,  settled,  ascertained,  or  balanced  by  the  par- 
ties, or  to  any  debt  which  has  been  reduced  within  the 
prescribed  limit  of  501.  by  payment  (h),  or  something  equiva- 
lent thereto.  Suppose,  for  instance,  a  claim  to  be  preferred 
in  the  County  Court  for  a  sum  below  50^.,  and  suppose  it  ap- 
pears that  the  debt  originally  due  from  the  defendant 
exceeded  that  amount,  but  has  been  reduced  below  it  by 
payment  before  action  brought,  the  defendant  will  not,  under 
such  circumstances,  be  entitled  to  say,  that  the  case  is  with- 
out the  jurisdiction  of  the  County  Court  (i).     So,  if  anything 


(6)  9  &  10  Yict.  c.  95,  a.  58  ;  13  &  309. 
14  Vict.  c.  61,  s.  1  ;  19  &  20  Yict.  o.  (e)  Leader  v.  Mhys,  10  C.  B.,  N.  S., 

108,  s.  24.  369. 

(c)  Waters  v.  ffandlcij,  6  D.  &  L.  (/)  19  &  20  Yict.  c.  108,  s.  27. 
88  ;  Nind  v.  Modes,  5  D.  &  L.  621.  (g)  30  &  31  Yict.  o.  142,  s.  4. 

See  also  Lowley  v.  Rosd,  12  Q.  B.  952 ;  {h)  Secus,  as  to  tender,  see  Crosse  v. 

19  &  20  Yiet.  c.  108,  s.  4,  Seaman,  10  C.  B.  884. 

(d)  Taylor  T,  Addyman,  13  C.  B.  (i)    See  per  Maule,    J.,  Woodhams 
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other  than  money  be  received  in  reduction  of  a  debt  by 
agreement  of  the  parties,  that  will  be  equivalent  to  payment, 
so  as  to  bring  the  case  within  the  jurisdiction  of  the  County 
Court  (/c),  the  question  whether  it  was  so  received  or  not, 
being  determinable  from  the  evidence  pro  and  con.  which 
may  be  adduced. 

A  set-off  admitted  by  the  defendant  before  action,  and 
entered  on  the  particulars  before  service  (J),  will  bring  a 
claim  within  the  jurisdiction  of  the  County  Court  (m).  But 
clearly  a  case  will  not  be  cognisable  by  the  County  Court  in 
which  a  claim  exceeding  501.  is  reduced  by  a  flea  of  set-off 
within  that  amount ;  for  if  it  were  so,  the  Court  might  be 
called  upon  to  investigate  two  several  claims,  each  of  them 
far  exceeding  the  limits  of  its  statutoiy  jurisdiction  (n). 
Sputting  Another  point  to  be  here  noticed  is,  that,  by  the  63rd  section 

of  the  9  &  10  Vict.  c.  95,  read  in  connection  with  the  13  &  14 
Vict.  c.  61,  s.  1,  "  it  shall  not  be  lawful  for  any  plaintiff  to 
divide  any  cause  of  action,  for  the  purpose  of  bringing  two  or 
more  suits  "  in  the  County  Court.  But  a  plaintiff  claiming 
"  a  debt,  damage,  or  demand  "  for  more  than  50?.,  may,  if  so 
minded  (by  the  express  provisions  of  the  63rd  section  just 
mentioned),  "  abandon  the  excess,"  and  recover  to  an  amount 
not  exceeding  the  501.  (o). 

As  explanatory  of  the  above  section  (which,  in  common 
parlance,  is  said  to  forbid  the  "splitting  of  a  demand,") 
Grimbly   v.   Ayhroyd  (p),  should   be  consulted,  where  the 

T.  Newman,  7  C.  B.  654  ;  per  Parhe,  {n)  Woodhams  v.  Newman,  7  C.  B. 

B.,  Turner  v.  Berry,  5  Exch.  858.  654  ;    Beswich   v.    Capper,    Id.   669  ; 

(h)  See  Hooper  v.  Stephens,  4  Ad.  &  Kimpton  v.  WHley,  1  L.  M.  &  P.  280. 
E.   71  ;    ffUls  y.   Mestmrd,   10  Q.  B.  (o)  THs  abandonment  of  the  excess 

266.  must,  under  the  43rd  Kule  of  Practice, 

(t)  Eule  43.  be    made     upon    the    particulars    of 

(m)  19  &  20  Vict.    c.  108,  =.   24  ;  demand. 
Waleshy  v.    Oowlston,  L.   K.    1   C.  P.  (jp)  1  Exch.  479  ;  Judgm.,    Wood  v. 

667.     As   to  the   distinction  between  Perry,  3  Exch.  445  ;  Judgm.,  Bonsey 

"payment"  and  "set-ofF,"  see  Thomas  v.  Wordsworth,  18  0.  B.  334-5;  Cope- 

V.  Cross,  7  Exch.  728.  man  v.  HaH,   14  C.   B.,  N.   S.,   731, 
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facts  were  as  follow  :  the  defendant  was  a  railway  contractor, 
and  the  plaintiff  was  a  shopkeeper  who  supplied  goods  to 
the  workmen  employed  on  the  line,  upon  the  authority  of 
tickets,  specifying  particular  amounts  as  due  to  them,  signed 
by  a  sub-contractor  employed  by  defendant,  and  given  to  the 
workmen  in  part  payment  of  their  wages.  Upwards  of  three 
thousand  of  these  tickets  had  been  presented  to  the  plaintiff, 
and  goods  supplied  upon  them  to  the  men.  The  defendant 
was  served  with  228  summonses,  to  appear  at  the  West- 
minster County  Court,  to  answer  the  plaintiff  as  to  each  of 
the  summonses,  "  in  an  action  on  contract  for  goods  sold," 
the  several  sums  sought  to  be  recovered  amounting  together 
to  upwards  of  300i.  Owing  to  the  mode  in  which  this  case 
was  presented  to  the  Court  at  Westminster,  viz.  on  motion 
for  a  prohibition  to  the  local  Court,  no  question  arose  as  to 
whether  or  not  the  defendant  had  authorised  the  supply  of 
goods  by  the  plaintiff.  His  authority  was  taken  as  proved  ; 
and  we  may  also  assume  that  the  goods  had  been  supplied 
in  pursuance  of  one  continuing  authority,  and  in  the  same 
course  of  dealing  between  the  parties.  In  delivering  judg- 
ment in  this  case  that  a  prohibition  ought  to  go,  the  Court 
of  Exchequer  drew  a  distinction  between  a  claim  or  demand 
comprising  several  distinct  and  independent  matters,  which 
may  clearly  be  recovered  by  separate  suits  in  the  County 
Court  (q),  and  a  running  account  consisting,  indeed,  of  various 
items,  but  which  is  meant  to  constitute  one  entire  debt. 
Where,  in  the  case  of  a  tradesman's  bill,  they  remarked,  one 
item  is  connected  with  another  in  this  sense,  that  the  dealing 
is  not  intended  to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid,  shall  be  united  with 
another  and  fonn  one  entire  demand,  the  plaintiff  cannot 


735  ;  per  Erie,  J.,  Jones  r.  Pritcha/rd,  (q)  See  BrumhUl  v.  Powell,  1  L.  M. 

6  D.  &  L.  530.   See  also  Box  v.  Oreen,       &  P.  550  ;   Kimvpton  v.  Willey,   Id. 
9  Exch.  503.  280  ;  Wickham  t.  Lee,  12  Q.  B.  621. 
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split  these  items  into  separate  causes  of  action,  but  must  sue 
for  the  aggregate  amount  (r). 

Let  us  suppose  a  case  somewhat  analogous  to  that  just 
considered,  but  in  reality  to  be  decided  on  other  gi-ounds  ;— 
that  a  banker  receives  a  sum  of  money,  belonging  to  different 
persons  severally,  from  their  agent,  who  is  charged  to  divide 
it. amongst  them  in  distinct  proportions;  let  us  further  sup- 
pose that  the  aggregate  sum  paid  into  the  bank  exceeds  501., 
but  that  the  several  undivided  portions  of  which  it  is  com- 
posed fall  respectively  within  that  limit ;  it  is,  of  course, 
under  the  circumstances  stated,  clear,  that  an  action  would 
not  lie  in  the  County  Court  at  suit  of  the  agent  for  the  entire 
deposit  paid  into  the  bank,  inasmuch  as  that  would  be  with- 
out the  jurisdiction  of  the  inferior  tribunal ;  but  it  is  also 
clear,  that  an  action  could  not  be  maintained  there  for  his 
several  share  by  any  one  of  the  individuals  beneficially  inte- 
rested in  the  fund,  upon  this  ground,  that  the  original  con- 
tract was  not  with  him,  but  was  between  the  banker  and  the 
agent  (s). 

Again,  it  is  a  common  practice  for  fai-mers  and  graziers  to 
send  their  cattle  to  a  particular  salesman,  who  perhaps  sells 
to  one  individual  a  lot  of  beasts  belonging  to  many  different 
owners.  Now,  here  the  contract  of  sale  is  between  the  sales- 
man and  the  purchaser,  so  that  each  separate  owner  could  not 
sue  the  latter  for  the  price  of  his  cattle  (t). 

Cases  like  the  foregoing  are  not  to  be  decided  by  re- 
ference to  the  wording  of  the  County  Court  Acts,  but  upon 
elementary  principles,  on  which  the  law  of  contracts  is 
dependent. 
As  to  aban-  ^^*'  although  a  causo  of  action  cannot  be  divided  in  order 
exMss^  *''*  to  entitle  a  claimant  to  sue  in  the  County  Court,  a  plaintiff 
claiming  more  than  501.  is,  by  the  63rd  sect,  of  the  9  &  10 

(»■)  See  per  Jenis,  C.  J. ,  Bonsey  t.       447. 
Wm-dsworih,  18  C.  B.  328-9.  (t)  Per  Martin,  B.,  Walshe  v.  Pro- 

(s)  See  Pinto  v.  Santos,   5    Taunt.       van,  8  Exch.  852. 
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Vict.  c.  95,  allowed  to  abandon  the  eaxess  of  his  demand,  and 
to  sue  for  the  residue  in  the  County  Court. 

In  the  event  of.  his  doing  so,  however,  "  the  judgment  of 
the  Court ''  upon  the  plaint  "  shall  be  in  full  discharge  of  all 
demands  in  respect  of  "  the  "  cause  of  action,"  and  "  entry  of 
the  judgment  shall  be  made  accordingly ; "  the  consequence  of 
abandoning  the  excess  of  his  demand  over  the  50^.  will  conse- 
quently be  to  preclude  the  plaintiff  from  afterwards  recovering 
it  by  action,  and,  should  the  defendant  have  any  ground  of 
set-off  available,  such  abandonment  may  be  attended  with 
additional  inconvenience  and  prejudice.  This  results  from  the 
fact,  that  a  plaintiff  cannot  compel  his  adversary  to  plead  a 
set-off;  and  should  he  abandon  the  excess  of  his  demand,  so. 
as  to  bring  his  claim  within  the  jurisdiction  of  the  County 
Court,  and  then  be  met  by  a  set-off,  he  might  of  course  be 
altogether  defeated  in  his  action ;  and,  at  all  events,  the 
claimant  would  find  himself  exposed  to  the  risk  of  having  his 
demand  reduced,  not  merely  by  the  amount  abandoned,  but 
also  by  the  amount  of  the  set-off.  If,  on  the  other  hand,  the 
defendant  does  not  plead  his  set-off  to  the  plaintiff's  reduced 
demand,  but  sues  for  it  in  a  cross  action,  then  the  plaintiff 
wiU  be  debarred  in  that  action  from  setting-off  any  of  the 
abandoned  portion  of  his  original  claim  by  the  express  words 
of  the  63rd  section  of  the  Act  (u). 

In  practice,  therefore,  a  plaintiff  will  do  well  to  avail  him- 
self of  the  power  of  abandonment  above  alluded  to,  only 
where  the  excess  abandoned  is  unimportant  in  amount,  or  in 
cases  where  no  set-off  can  be  estabUshed,  and  where  the 
recovery  of  any  part  of  his  demand  might  be  jeopardised  by 
delay. 

At  pages  71,  72,  will  be  found  stated  the  consequence  as 
regards  costs  of  suing  for  breach  of  contract  in  a  superior 
Court,  where  a  County  Court  might  have  entertained  the 

(«)  See  per  Maule,  J.,  Woodhams  v.  Newman,  7  C.  B.  666-7. 
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action.  Other  consequences  may  also  follow  from  so  doing. 
For  where  in  an  action  of  contract  there  brought,  "  the  claim 
indorsed  on  the  writ  does  not  exceed  501.,  or  where  such 
claim,  though  it  originally  exceeded  501.,  is  reduced  by  pay- 
ment, an  admitted  set-off,  or  otherwise,  to  a  sum  not  ex- 
ceeding 501.,"  it  is  competent  to  the  defendant,  if  he  contest 
the  whole  or  part  of  the  plaintiff's  demand,  to  call  upon  him 
by  summons  to  show  cause  before  a  Judge  at  Chambers  why 
such  action  should  not  be  tried  in  the  County  Court,  or  one  of 
the  County  Courts  in  which  it  might  have  been  commenced  (x), 
and  the  Judge  will,  unless  there  be  good  cause  to  the  con- 
trary, order  that  the  action  be  there  tried  accordingly  (y). 
Also  where  in  an  action  of  contract  brought  in  a  superior 
Court  "  the  claim  indorsed  on  the  wi'it  does  not  exceed  501., 
or  where  such  claim,  though  it  originally  exceeded  501.,  is 
reduced  by  payment  into  Court,  payment,  an  admitted  set-ofiF, 
or  otherwise,  to  a  sum  not  exceeding  501.,"  it  is  enacted  by  19 
&  20  Vict.  c.  108,  s.  26,  that  a  "judge  of  a  superior  Court, 
on  the  application  of  either  party  after  issue  joined,  may 
in  his  discretion,  and  on  such  terms  as  he  shall  think  fit, 
order  that  the  cause  be  tried  in  any  County  Court  which 
he  shall  name,"  and  the  trial  will  take  place  there  ac- 
cordingly (z). 

Although  the  County  Court,  as  originally  constituted,  had  a 
jurisdiction  limited  in  amount  over  "  all  pleas  of  personal 
actions,"  and  consequently  in  tort  as  well  as  in  contract,  the 
following  cases  were,  nevertheless,  prior  to  the  enactment 
80  &  31  Vict.  c.  142,  wholly,  or  save  by  consent  of  parties  (a), 
excluded  from  the  jurisdiction  of  that  Court  (b) : — Any  action 
of  ejectment ;  or  in  which  the  title  to  a  corporeal  or  incorpo- 


(x)  Post,  ch.  4,  ».  2.  (a)  Ante,  p.  60. 

(y)  30  &  31  Vict.  u.  142,  s.  7.  (i)  9  &  10  Vict.  u.  95,  s.  68  ;  19  & 

(z)  See  also  19  &  20  Vict.  c.  108,  20  Vict.  ^.  108,  s.  23. 

39. 
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real  (c)  hereditament,  or  to  any  toll  (d),  fair,  market,  or 
franchise  (e)  might  be  in  question  ;  any  action  in  which  the 
validity  (/)  of  a  devise,  bequest,  or  limitation  under  a  will  or 
settlement  might  be  disputed  ;  any  action  for  a  malicious 
prosecution  (^),  or  for  libel,  slander,  seduction,  or  breach  of 
promise  of  marriage.  A  great  extension  of  jurisdiction  has, 
however,  by  the  statute  above  specified,  been  given  to  the 
County  Courts  in  respect  of  some  of  the  matters  above  enu- 
merated. 

In  the  first  place  an  action  of  ejectment  now  lies  in  the 
County  Court,  where  neither  the  value  of  the  lands,  tene- 
ments, or  hereditaments  claimed,  nor  the  rent  payable  in 
respect  thereof,  exceeds  the  sum  of  201.  yearly  (h). 

Secondly,  the  County  Court  has  now  jurisdiction  to  try  any 
action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  may  come  in  question  where  neither  the  value  . 
of  the  lands,  tenements,  or  hereditaments  in  dispute,  nor  the 
rent  payable  in  respect  thereof,  shall  exceed  the  sum  of  201. 
by  the  year,  or  in  case  of  an  easement  or  licence  where 
neither  the  value  nor  reserved  rent  of  the  lands,  tenements, 
or  hereditaments  in  respect  of  which  the  easement  or  licence 
is  claimed,  or  on,  through,  over,  or  under  which  such  ease- 
ment or  licence  is  claimed,  shall  exceed  such  sum  yearly : 
"  Provided  that  the  defendant  in  any  such  action  of  eject- 


(c)  See  Stephenson  v.  Baine,  2  E.  &  Qibion   t.    Gibhon,    13    C.    B.    205  ; 

B.   744 ;   Davis  v.  Walton,    8   Exch.  Eewston  f.   Phillips,   11  Excli.   699  ; 

153  ;    Badddey  v.  Denton,    i  Excli.  Winch  v.  Winch,  18  C.  B.  128  ;  'Long- 

508  ;  Steuart  t.  Jones,  1  E.  &  B.  22.  bottom  v.  Longiottom,   8  Exch.   203  ; 

{d)  Reg.  t.  Everett,  1  E.  &  B.  273  ;  Fuller  v.  Mackay,  2  E.  &  B.  573. 

Eunt  T.  Great  Northern  R.  C,  2  L.  (g)  Jones  v.  Cmrey,  2  L.  M.  &  P. 

M.  &P.  268;  ;&  C,  IOC.  B.  900.  474;    Hunt    v.    Nmth    Stxiiordshiire 

(e)  See  Bavis  v.  Walton,  8  Bxch.  R.  G.,   2  H.  &  N.  451.     See  CUven-s 


153.  V.  Savage,  5  E.  &  B.  897. 

(/)  The  County  Court  Judge  has  ju-  (A)  30  &  31  Viot.   c.   142,  s.   11; 

risdiction,  however,  in  regard  to  a  claim      Brown  v.  Cocking,  L.  B.  3  Q.  B.  672  ; 
for  a  legacy,  when  ita  "validity"  is      Elston'v.  Rose,  L.  E.  4  Q.  B,  4. 
not  disputed,  post,  p.  72.     See  also 

V  2 
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ment,  or  his  landlord,  may,  within  one  month  from  the  day 
of  service  of  the  writ,  apply  to  a  Judge  at  Chambers  for  a 
summons  to  the  plaintiff  to  show  cause  why  such  action 
should  not  be  tried  in  one  of  the  superior  Courts  on  the 
ground  that  the  title  to  lands  or  hereditaments  of  greater 
annual  value  than  201.  would  be  affected  by  the  decision 
in  such  action ;  "  and  on  the  hearing  of  such  summons, 
the  judge,  if  satisfied  that  the  title  to  other  lands  would  be 
so  affected,  may  order  such  action  to  be  tried  in  a  superior 
Court,  and  thereupon  proceedings  in  such  action  in  the 
County  Court  will  be  discontinued  {%).  Prior  to  this  en- 
actment, however,  the  County  Court  had  jurisdiction  in  a 
case  of  distress  for  rent,  although  the  title  to  the  premises 
was  disputed  (jc). 

In  connection  with  cases  in  which  the  "  title  "  to  land  is  in 
.  question  before  the  County  Court,  two  questions  of  consider- 
able interest  to  the  practitioner  demand  consideration : — 
1.  How  is  the  Judge  of  that  Court  to  act  when  the  title  to 
land  is  alleged  to  be  or  is  in  question  ?  2.  When  may  it 
properly  be  said  to  be  so  ? 

1.  The  plaintiff  may  possibly,  in  his  particulars,  so  far 
exhibit  the  true  substance  and  nature  of  his  claim,  as  alto- 
gether to  exclude  it  from  the  cognisance  of  the  Court  to 
which  he  would  refer  it,  and  here  of  course  no  practical 
difficulty  as  to  the  mode  of  dealing  with  the  claim  can  be 
felt  (I).  Again,  the  objection  to  the  jurisdiction,  founded  on 
the  subject-matter  in  dispute,  though  not  appearing  on  the 
particulars  or  summons,  may  be  raised  by  the  defendant  at 
the  hearing ;  and,  if  so,  the  duty  of  the  judge  will  be,  in 
the  first  instance,  to  inquire  into  the  case,  with  a  view  to 
satisfying  himself  whether  the  title  does  really  come  in 
question  or  does  not.     Should  he  think  that  it  does  come  in 

(i)  30  &  31  Vict.  ^.  142,  s.  12.  4  B.  &  S.  578. 

(h)  Poll.  &  N.  County  Court  Pract.  (I)  gee  SeweU  v.   Jones,  1  L.  M.  & 

&iiaA.,^.W&  ;  ReFordkamY.  Alcers,       P.  525, 
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question,  he  will  dismiss  the  summons ;  should  he  think 
that  it  does  not  come  in  question,  he  will  hear  and  adjudi- 
cate upon  the  claim :  the  remedy  open  to  the  party  dissatisfied 
with  the  decision  of  the  judge  being  by  application  to  one  of 
the  superior  Courts,  in  the  former  case,  for  a  mandamus,  and, 
in  the  latter,  for  a  prohibition,  to  issue  to  the  County  Court  (m). 
It  is  not,  however,  absolutely  incumbent  on  a  defendant  sued 
in  a  County  Court,  who  knows  that  the  title  to  land  must 
come  in  question,  to  wait  until  the  hearing,  in  order  then  to 
put  forward  the  objection.  It  is  quite  open  to  him,  if  so 
minded,  upon  being  served  with  process  out  of  the  inferior 
Court,  to  apply  at  once  for  a  prohibition  to  restrain  the  County 
Court  judge  from  proceeding  further  with  the  case  (n),  the 
application  being  supported  by  proper  affidavits. 

2.  When  or  under  what  circumstances  may  the  title  to  a. 
corporeal  hereditament  properly  be  said  to  be  in  question  ? 
It  is  clear  that  a  mere  colourable  pretence  of  title,  or  a  claim 
to  what  can  have  no  valid  existence  in  law,  will  not  suffice  to 
oust  the  jurisdiction  of  the  County  Court ;  the  title  must  be 
brought  hondfide  in  question  {6).  Thus,  if  a  tenant  be  sued 
for  use  and  occupation,  and  rely  on  the  fact,  that  his  landlord's 
title  has  expired  during  the  tenancy,  evidence  of  such  fact  will 
oust  the  jurisdiction  of  the  County  Court  (/>).  A  plaint  was 
entered  in  a  County  Court  for  a  trespass  in  removing  plaintiff's 
goods  from  certain  rooms  of  a  house,  the  residue  of  which  was 
occupied  by  the  defendant;  and  it  appeared  that  the  real 
question  in  dispute  was,  whether  the  plaintiff  had  let  the 
whole  house  to  the  defendant,  or  had  reserved  for  himself 


(m)  Latham  v.  Spedding,  2  L.  M.  &  Jones,  1  L.  M.  &  P.  525.     See  Wads- 

P.  378;  3ndgm..,Th(nn^sony.Ing7tam,  worth  v.  Queen  of  Spain,   17  Q.   B. 

1  L.  M.  &  P.  219  ;   cited  per  Watson,  171. 

B.,  Re  Baker,  2  H.  &  N.  234 ;   SU-  (o)  Lloyd -r.  Jones,  6  C.  B.  81. 

phcnson  T.   Same,   2   E.   &  B.    744  ;  (p)  Mountnop  v.  Collier,  1  E.  &  B. 

Lawford  v.  PaHridge,  1  H.  &  N.  621  ;  630.    See  KerTcim  v.  Kerkin,  3  B.  &  B. 

Mountnoy  v.  OoUier,  1  B.  &  B.  630.  399  ;   Emery  v.  Ba/rnett,  27  L.  J.,  C. 

(n)  Per  Wightman,   J.,   SeweU    v.  P.  216;  S.  O.,  4  0.  B.,  N,  S.,  423. 
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the  rooms  in  which  the  trespass  was  alleged  to  have  been 
committed  :  upon  these  facts  it  was  held,  that  a  question  of 
title  to  a  "  corporeal  hereditament "  had  come  in  question, 
and  that  the  County  Court  judge  had  no  jurisdiction  to  adju- 
dicate upon  the  plaint  (g).  So,  if  a  party  were  charged  in  a 
County  Court  with  a  liability  arising  by  reason  of  his  owner- 
ship of  land,  and  he  disclaimed  the  ownership,  a  question  of 
title  would  be  raised,  and  the  jurisdiction  of  the  Court  would, 
in  the  absence  of  any  enactment  overriding  the  County  Court 
Act  (9  &  10  Vict.  c.  95),  be  ousted  (r). 

We  must  add,  that  by  stat.  19  &  20  Vict.  c.  108,  s.  25, 
where  in  any  action  in  the  County  Court  "  the  title  to  any 
corporeal  or  incorporeal  hereditament,  or  to  any  toll,  fair, 
market,  or  franchise,  shall  iTwidentally  come  in  question,  the 
judge  shall  have  power  to  decide  the  claim  which  it  is  the 
immediate  object  of  the  action  to  enforce,  if  both  parties  at 
the  hearing  shall  consent,  in  any  writing  signed  by  them,  or 
their  attorneys,  to  the  judge  having  such  power;  but  the 
judgment  of  the  Court  shall  not  be  evidence  of  title  between 
the  parties  or  their  privies  in  any  other  action  in  that  Coxirt, 
or  in  any  proceeding  in  any  other  Court ;  and  such  consent 
shall  not  prejudice  or  affect  any  right  qf  appeal  of  either  of 
the  parties  to  such  first-mentioned  action." 

Thirdly,  under  the  recent  statute,  30  &  31  Vict.  c.  142, 
s.  10,  any  person  against  whom  "an  action  for  malicious 
prosecution,  illegal  arrest,  illegal  distress,  assault,  false  im- 
prisonment, libel,  slander,  seduction,  or  other  action  of  tort" 
is  brought  in  a  superior  Court  may  make  an  affidavit  that 
the  plaintiff  has  no  visible  means  of  paying  the  costs  of  the 
defendant  should  a  verdict  be  not  found  for  the  plaintiff, 


(})  Ohexo  V.  Holroyd,  8  Exch.  249.  question  ;   Reg.  v.  Raines,  1  E.  &  B. 

(?•)  Meg.  Y.  Harden,  2  E.  &  B.  188.  855  ;  Re  Fm-dham  v.  AJcers,  4  B.  &  S. 

But  (as  stated  ante,  p.  68)  the  County  578.     See  also  Earl  of  Harrington  v. 

Court  has  cognisance  of  replevin,  even  Ramsay,  8  Exch.  879,  and  2  E.  &  B. 

•where  the  title  to  land  does  come  in  669. 
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and  thereupon  a  judge  of  the  Court  in  which  the  action  is 
brought  (s)  may  make  an  order  that — ^unless  the  plaintiff 
shall,  within  a  time  to  be  therein  mentioned,  give  fuU  security 
for  the  defendant's  costs  to  the  satisfaction  of  one  of  the 
Masters  of  the  said  Court,  or  satisfy  the  judge  that  he  has  a 
cause  of  action  fit  to  be  prosecuted  in  the  superior  Court, — 
all  proceedings  in  the  action  shall  be  stayed  ;  or  in  the  event 
of  the  plaintiff  being  unable  or  unwilling  to  give  such  secu- 
rity, or  failing  to  satisfy  the  judge  as  aforesaid,  the  judge  of 
the  superior  Court  may  make  an  order  that  the  cause  be 
remitted  for  trial  before  a  County  Court  to  be  therein 
named ;  and  thereupon  the  plaintiff  shall  lodge  the  original 
writ  and  the  order  with  the  registrar  of  such  County  Court, 
who  wUl  appoint  a  day  for  the  hearing  of  the  cause,  and  the 
County  Court  so  named  wiU  have  all  the  same  powers  and 
jurisdiction  with  respect  to  the  cause  as  if  both  parties  had 
agreed,  by  a  memorandum  signed  by  them,  that  the  said 
County  Court  should  have  power  to  try  the  said  action,  and 
the  same  had  been  commenced  therein  by  plaint. 

We  have  shown  in  the  preceding  pages  that  the  restric- 
tions formerly  imposed  xipon  the  jurisdiction  of  the  County 
Court  in  actions  of  tort  have,  under  the  provisions  of  the  30 
&  31  Vict.  0.  142,  been  considerably  relaxed,  and  need  only 
further  observe,  as  to  this  part  of  our  subject,  that  the  jurisdic- 
tion of  the  local  Court  has,  by  the  C.  L.  Proc.  Act,  1860,  s.  22, 
been  extended  to  all  cases  of  replevin  (which  lies  in  general 
where  goods  have  been  wrongfully  taken),  and  is  no  longer 
confined,  as  it  formerly  was,  by  certain  provisions  of  the  stat. 
19  &  20  Vict.  c.  108  (t),  to  the  case  of  goods  distrained  for 
rent  or  damage  feasant. 

The  consequence  of  suing  in  a  superior  Court  for  a  debt, 
damage,  or  demand  recoverable  in  the  County  Court  may 
be  serious,  so  far  as  regards  the  right  to  costs  of  the  plaintiff 

(s)  See  Owens  v,  Wooman,  E.  E.  3  Q.  B.  469.  (t)  Sects.  63,  et  seq. 
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if  successful,  for  should  the  plaintiff  recover  (u)  a  sum  not 
exceeding  201.  if  the  action  is  founded  on  contract,  or  lOl.  if 
founded  on  tort,  whether  by  verdict,  judgment  by  default,  on 
demurrer,  or  otherwise,  he  will  not  be  entitled  to  any  costs 
oi  suit  unless  the  judge  certify  on  the  record  that  there  was 
sufficient  reason  for  bringing  such  action  in  such  superior 
court,  or  unless  the  court  or  a  judge  at  chambers  allow  such 
costs  (v).  The  mode  of  distinguishing  between  an  action  of 
contract  and  an  action  of  tort,  in.  reference  to  the  above  cited 
clause  of  the  County  Court  Acts,  may  be  learned  from  the 
cases  i/iifra  (x). 
taisSction  Besidos  the  matters  already  noticed  as  falling  within  the 
cognisance  of  the  County  Court,  that  Court  has  some  peculiar 
branches  of  jurisdiction,  to  which  the  briefest  reference  must 
suffice.  Thus,  by  the  9  &  10  Vict.  c.  95,  s.  65,  coupled  with 
the  first  section  of  the  Extension  Act  (13  &  14  Vict.  c.  61), 
the  County  Court  may  inquire  into  any  demand  not  exceeding 
in  amount  50?.,  in  respect  of  "  the  whole  or  part  of  the  unli- 
quidated balance  of  a  partnership  account,"  or  "  of  a  distribu- 
tive share  "  of  personal  estate  "  under  an  intestacy,"  or  "  of 
any  legacy  under  a  will."  It  follows,  therefore,  that  a  partner 
suing  his  co-partner  in  a  County  Court  cannot  be  met  by  the 
objection,  Avhich  would  be  fatal  to  him  in  one  of  the  Courts  at 
Westminster,  of  a  subsisting  partnership  {y).  Neither  can  a 
legatee,  suing  in  a  County  Court,  be  met  by  the  objection 
taken  in  Beelcs  v.  Strutt  {z),  that  an  action  at  law  will  not, 
in  the  absence  of  special  circumstances,  lie  for  a  legacy. 

(m)  See  OoweU  v.  The  Amman  Co.,  6  H.  &  N.  265. 
6  B.  &  S.  333.  (y)  Compare    Reea  v.    Williams,   7 

{v)  30  &  31  Vict.  0.  142,  s.  5  ;  Rol-  Exch.  51,  and  Fuller  v.  Mackay,  2  E. 

horow  T.   Jones,  L.    R.    4  C.   P.   U ;  &  B.  573,  with  BomU  r.  Sammorul,  6 

Ings  T.   London  and  South  Western  B.   &  C.   149,  where   Lord  Tentei-den, 

R.  C.,U.n.    Grayv.  West,L.  K  4  Q.  C.  J.,   says,   that   "hetween  partners, 

B.  175 ;  Craveny.  Smith,  L.E.  4Ex.l46.  whether  they  are  so  in  general,  or  for 

(x)    Tattan   t.    Great    Western    R.  a  particular  transaction  only,  no  ac- 

a,  2  E.  &  E.  844;  Legge  v.  Tucker,  count  can  be  taken  at  law." 
1   H.  &  N.  500 ;   Morgan  v.  Ravey,  (s)  5  t.  R.  690  ;   Jones  v.  Tanner, 


JUKISDICTION   OF  THE  COUNTY   COURT.  73 

The  inferior  tribunal  here  spoken  of,  besides  its  jurisdiction 
by  suit  or  action  at  law,  has  recently  had  conferred  upon  it 
an  important  equitable  jurisdiction  (a),  and  may  be  called 
on  to  perform  numerous  duties  under  many  acts  of  parlia- 
ment (b),  which  cannot  here  be  noticed,  and  is  also,  in  some 
cases,  invested  with  power  to  afford  redress  of  an  extraordi- 
nary kind,  as  on  interpleader  (c),  or  where  the  possession  of 
any  house,  land,  or  other  corporeal  hereditament  is  unlaw- 
fully withheld  by  the  tenant  from  his  landlord;  cases  re- 
quiring the  exercise  of  these  peculiar  powers  do  not,  however, 
fall  properly  within  the  scope  or  design  of  the  present  sec- 
tion, although  more  specific  allusion  to  some  of  them  will  be 
made  in  the  Fifth  Chapter  of  this  Book,  which  treats  gene- 
rally of  Extraordinar}'  Eemedies, 

7  B.  &  C.  542  ;    -witli  -vrluch  compare  (6)  Emunerated  in  Poll.  &  N.  County 

Pears  v.  Wilson,  6  Ezch.  833.  Court  Praot.  6tli  ed.,  viii.  ix. 

(a)  28  &  29  Vict.  o.  99 ;   30  &  31  (c)  See,  for  instance,  30  &  31  Vict. 

Viet.  c.  142,  s.  33.  o.  142,  s.  31. 


CHAPTER  III. 

THE  NATURE  OF  RIGHTS  ENFORCEABLE  BY  ACTION. 

In  this  Chapter  I  shall  inquire  generally  (a)  as  to  the 
nature  of  that  right  which  gives  a  remedy  at  law.  To  prevent 
misconception,  however,  during  the  progress  of  this  inquiry, 
I  would  at  the  outset  observe,  that  the  remedy  obtainable  in 
a  Court  of  law  is  in  kind  either  ordinary  or  extraordinary 
— it  may  be  by  action,  or  it  may  be  by  mandamus,  by  sum- 
mary application  to  the  equitable  jurisdiction  of  the  Court, 
or  in  various  other  ways,  which  will  be  specified  in  the 
concluding  Chapter  of  this  Book.  At  present,  however,  I 
shall  restrict  myself  to  considering  under  what  circumstances 
the  remedy  by  action  at  law  is  available  to  an  injured  party, 
and  what  may  be  the  true  definition  and  meaning  of  the 
term  "  right  of  action  "  in  connection  with  legal  science. 
Rigtt  of  -A-  "  right  of  action  "  may,  in  the  words  of  the  Roman  law, 

what? ~  be  defined  to  be  jus  persequendi  in  judicio  quod  sibi  de- 
betur  (b), — ^it  exists  wherever  a  legal  claim  to  damages,  or  to 
the  recovery  of  some  specific  thing,  has  accrued ;  the  action 
itself  being  the  formal  and  prescribed  mode  of  procedure 
whereby  the  right  is  vindicated  or  enforced  in  a  Court  of 
law  (c). 

(a)  The  inquiry  as  to  tie  nature  of  denote  the  particular  form  in  which 

legal  rights  and  remedies  is  here  pur-  certain  legal  proceedings  were  carried 

sued  generally.     I  shall  return  to  this  on  ;    from   this  it   was   transferred  to 

subject  hereafter  when  treating  of  Con-  signify  the  legal  remedy  by  which  every 

tracts  (Bk.  II.)  and  of  Torts  (Bk.  III.)  person  might  enforce  his  right."     PMl- 

respectively.  limore,  Introd.  to  Rom.  L.,  p.  61. 

(6)  I.  i,  6,  pr.,  adopted  in  Co.  Litt.  (c)  See  further  as  to  this,  post,  Chap. 

285  a.     In  the  Roman  or  Civil  Law,  4,  Sect.  1. 
"  the  word  actio  was  used  originally  to 
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It  follows,  from  the  very  terms  of  the  definition  just  given, 
that,  before  commencing  an  action  in  any  given  case,  the 
practitioner  must  apply  himself  to  consider,  1st,  whether  any 
right  of  action  in  truth  exists  ;  and,  if  this  question  be 
answered  affirmatively,  then,  2ndly,  what  may  be  the  proper 
and  specific  method  of  enforcing  it  (d). 

Now,  it  is  not  every  substantial  wrong,  still  less  every 
imaginary  grievance,  which  affords  a  right  of  action  for 
redress.  Nor  is  it  true,  that  for  every  kind  of  damage  or 
loss  occasioned  by  the  act  of  another,  a  remedy  is  given  by 
the  law.  It  not  unfrequently  happens,  that  damage,  pal- 
pable and  undeniable  though  it  be,  is,  in  technical  phrase- 
ology, damnum  sine  injurid,  that  is,  damage,  unaccom- 
panied by  any  tortious  or  wrongful  act  whereof  cognisance 
can  be  taken  in  a  Court  of  justice. 

Here,  accordingly,  it  becomes  necessaiy  to  define  respect- 
ively the  words  damnum  and  injwria,  or,  at  all  events,  to 
state  in  what  precise  sense,  ajid  with  what  signification,  it  is 
in  this  volume  proposed  to  use  them. 

The  word  injuria  will  be  employed  as  signifying  a  "  legal  injana- 
wrong,"  that  is,  a  wrong  cognisable  or  recognised  as  such  by 
the  law  (e).     The  word  damnum,  will  be  used  as  signifying  Damnum. 
"  damage,"  not  necessarily  pecuniary  or  perceptible,  but  ap- 
preciable,  and   capable,   in    legal    contemplation,    of  being 
estimated  by  a  jury  (/). 

Such   being   the   sense  properly  assignable  to  the  word  damnum 
damnum  and  to  injuria,  I  proceed  forthwith  to  establish, 
by  apposite  examples  (g),  this   proposition,   that   daTnnmn 


(d)  This  latter  question  -will  be  dis-  S.  C,  E.  B.  &  E.  646,  622  ;  Smith  v. 
cussed,  post.  Chap.  4,  Sect.  1.  Thackerah,  L.  K.  1  C.  P.  564. 

(e)  Omne  quod  non  jure  fit  injurid  (g)  Such,  I  may  remind  the  reader, 
fieri  dicitur  :  Brisson.  ad  verb.  Injuria ;  seems  to  be  the  only  legitimate  mode 
1  Inst.  158  b.  ot  proving  the  proposition  stated  in  the 

(/)  As  showing  the  distinction  be-  text.     Reported  cases  furnish  the  best 

tween  damnum  and  injnria,  see  Bach-  — often  the  only — evidence  of  what  law 

house  T.  Sonomi,  9  H.  L.  Ca.  603  ;  is  (ante,  p.  20),  and  every  judgment 
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sine  vnjurid,  that  is,  damage  unaccompanied  by  legal  wrong, 
is  not  actionable  at  law. 

Of  the  particular  kind  of  damnum  just  spoken  of,  the  law 
of  contracts  does  not  readily  afford  us  instances ;  because, 
there,  the  mere  breach  of  a  covenant  or  agreement  between 
parties  is  in  itself  an  injuria  of  which  our  law,  acting  in 
accordance  with  the  most  elementary  principles  of  juris- 
prudence, will  take  notice  (h).  But  when  we  turn  to  the 
consideration  of  torts  or  "  wrongs  independent  of  contract,'' 
sufficient  examples  in  affirmance  of  the  proposition  above 
laid  down  will  be  found,  without  much  research,  to  present 
themselves. 

In  illustration  of  such  damage  might  be  mentioned  the 
loss  inflicted  on  a  schoolmaster  by  the  establishment  of  a 
rival  school  adjacent  to  his  own,  or  on  a  millowner  by  the 
erection  of  a  mill  contiguous  to  his  own,  and  the  consequent 
loss  of  custom  (i),  or  by  an  interruption  of  the  current  of  air 
to  his  mill  (k).  In  neither  of  these  cases  is  there  any  tor- 
tious element  appai'ent,  that  is,  any  injuria  or  legal  wrong 
upon  which  an  action  could  be  founded  {I). 

It  would  also  be  easy  to  show  that  a  man  may,  without 
incurring  liability,  so  use  his  own  property  as  to  cause 
damage  to  his  neighbour,  provided  the  damnwm  he  not  inju- 
riosum.  For  instance,  the  principle  has  often  been  recog- 
nised, that  "  one  landowner  cannot,  by  altering  the  condition 
of  his  land,  deprive  the  owner  of  the  adjoining  land  of  the 
privilege  of  using  his  own  as  he  might  have  done  before. 
Thus  he  cannot,  by  building  a  house  near  the  margin  of  his 
land,  prevent  his  neighbour  from  excavating  his  own  land, 


when  delivered  becomes  part  of  the  law  (h)  Webb  v.  Sird,  13  C.  B.,  N.  S., 

of  the  land  :    Earn,  Sol.  Leg.  Judg.  p.  841  ;  S.  O.,  10  Id.  268. 

2  ;  Id.  Chap.  17.  (I)  See,  also,  HOI  v.  BaUs,  2  H.  & 

(h)  Post,  Book  II.  N.  299 ;  Coohe  v.  Wanng,  2  H.  &  C. 

(i)  Arg.  10  St.  Tr.  403  ;  3  Bla.  Com.  332  ;   SommennUe  v.  Mirehouse,  1  B. 

219.  &  S.  652,  657, 
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although  it  may  endanger  the  house  (m) ;  nor  from  building 
on  his  own  land,  although  it  may  obstruct  windows,  unless, 
indeed,  by  lapse  of  time,  the  adjoining  land  has  become  sub- 
ject to  a  right  analogous  to  what,  in  the  Roman  law,  was 
called  a  servitude  "  (n). 

Apposite  to  this  subject  are  the  remarks  of  North,  C.  J., 
in  Bamardiston  v.  Soame  (p).  "  There  is  sometimes,"  says 
he,  "  damnum  absque  injurid  though  the  thing  be  done  on 
purpose  to  bring  a  loss  upon  another  without  any  design  of 
benefit  to  himself ;  as  if  a  new  house  be  erected  contiguous 
to  my  ground,  I  may  build  anything  on  purpose  to  blind  the 
lights  of  that  new  house,  and  no  action  wiU  accrue  though 
the  malice  were  never  so  great  (jo) ;  much  less  will  it  lie 
when  a  man  acts  for  his  own  safety.  If  a  jury  will  find  a 
special  verdict ;  if  a  judge  will  advise  and  take  time  to 
consider ;  if  a  bishop  will  delajr  a  patron  and  impannel  a 
jury  to  inquire  of  the  right  of  patronage ;  you  cannot  bring 
an  action  for  these  delays  though  you  suppose  it  to  be  done 
maliciously  and  on  purpose  to  put  you  to  charges ;  though- 
you  suppose  it  to  be  done  scienter,  knowing  the  law  to  be 
clear ;  for  they  take  but  the  liberty  the  law  has  provided  for 
their  safety,  and  there  can  be  no  demonstration  that  they 
have  not  real  doubts,  for  these  are  within  their  own  breasts : 
it  would  be  very  mischievous  that  a  man  might  not  have 
leave  to  doubt  without  so  great  peril." 

To  take  an  instance  of  a  different  kind  :  A  comment  upon 
a  literary  production,  exposing  its  follies  and  errors,  and 
holding  up  the  author  to  ridicule,  will  not  be  deemed  a 
libel  ( q),  provided  such  comment  does  not  exceed  the  limits 

(m)  See  Sail  v.  Mayor,  i&e.  of  Sris-  action  against  a  sheriff  for  a  double 

tol,  L.  K.  2  C.  P.  322.  return  of  members  to  serve  in  parlia- 

(n)  Judgm.,  SmMi.  v.  Kemrich,  7  C.  ment. 

B.  565-6  ;  Bvmphries  v.  Brogden,  12  (p)  See,  also,  per  Lord  Wendeydale, 

Q.  B.  739,  and  cases  cited  post,  pp.  82,  OTtaaemore  v.  Richardn,   1  H.  L.  Ca. 

et  seq.  388. 

(o)  6  How.  St.  Tr.   1099  ;    S.   C,  (q)  See  the  definition  of  a  libel,  post. 

Broom,  Const.   L.   796.     This  was  an  BooTi  III.  Chap.  2. 
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of  fair  and  candid  criticism,  by  attacking  the  character  of 
the  writer  unconnected  with  his  publication ;  and  a  comment 
of  this  description  every  one  has  a  right  to  publish,  although 
the  author  may  suffer  a  loss  from  it  (r).  In  such  a  case, 
although  there  be  damnum  there  is  no  injuria ;  and  even 
the  loss  is  that  which  the  party  criticised  ought  to  sustain, 
inasmuch  as  it  is  presumably  the  loss  of  fame  and  profits  to 
which  he  was  not  fairly  entitled  (s).  So  "  however  harsh  or 
hasty,  or  even  untrue  may  be  the  conduct  of  a  person  speak- 
ing on  a  privileged  occasion,  if  he  honestly  and  bond  fide 
believes  what  he  utters  to  be  true,  no  action  will  lie :  it  is 
damnum,  absque  injur  id  "  (t).  A  fortiori,  where  words  are 
uttered  neither  actionable  per  se,  nor  spoken  with  reference 
to  a  person  in  his  trade  or  profession,  nor  productive  of 
special  damage,  there  is  in  law  no  injuria,  and,  consequently, 
no  right  of  action  (u). 
4di°(rtion'!  Again,  an  action  for  seduction  is  in  our  law  founded  upon 
a  fiction ;  the  basis  of  this  action,  when  brought  even  by  a 
father  to  recover  damages  for  the  seduction  of  his  daughter, 
having  "  been  uniformly  placed  from  the  earliest  times  not 
upon  the  seduction  itself,  which  is  the  wrongful  act  of  the 
defendant,  but  upon  the  loss  of  service  of  the  daughter,  in 
which  service  "  the  parent  "  is  supposed  to  have  a  legal  right 
or  interest."  It  has,  accordingly,  always  been  held,  that,  in 
an  action  for  seduction,  loss  of  service  must  be  alleged  in  the 


{r)  See -per  hard  HUenborough,  C.  J.,  of  tkreats  used  against  Mm,  and  ma- 

Oarr  v.  Sood,  1  Camp.  355  n. ;  McLeod  liciously  and   without   reasonable  and 

T.  WaUey,  3  Car.  &  P.  311.    See  Pai-is  probable  cause  to  exhibit  articles  of  the 

T.  Leiy,  9  C.  B.,  N.  S.,  342.  peace    against    another,    such  a  pro- 

(s)  Per  lord  Hlkniorough,   C.   J.,  oeeding   would    be    actionable:"    per 

C(wr  V.  Mood,  supra.  Srle,    C.     J.,    Steward    v 


(t)  Per  WiUes,   J.,  JRevis  v.  Smith,  29   L.    J.,    C.    P.    175;    S.   C,   7  C. 

18  C.  B.  143  ;    ffenderson  v.  Sroom-  B.,  N.  S.,  191 ;  Fitzjohn  v.  Machinder, 

head,  4  H.  &  N.  569.     See  Blagrave  9  C.  B.,  N.   S.,  505 ;    S.  C,   8  Id. 

V.  Bristol  Waterworks  Co.,  1  H.  &  N.  78. 
369,  383.  (u)  Post,  Book  HI.  Chap.  2. 

"If  a  man  were  to  make  false  oath 
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declaration  and  must  be  proved  at  the  trial,  or  the  plaintiff 
■will  fail,  notwithstanding  the  production  of  evidence  conclu- 
sive as  regards  the  guilt  of  the  defendant ;  for  the  wrong 
done  by  his  act  our  law  does  not  esteem  per  se  as  an  in- 
juria, using  that  word  in  its  strict  sense,  but  merely  as 
dam/aum  sine  injurid,  for  which,  consequently,  an  action 
wiU  not  lie  (v). 
In  further  illustration  of  the  nature  of  damnum,  sine  Action  for 

suing  plaia- 

injurid  may  be  mentioned  the  case  of  JDavies  v.  Jenki/ns  (x)^  ^^^ °^' 
which  decides,  that  an  action  will  not  lie  against  an  attorney, 
,  who,  being  retained  to  sue  for  a  debt  a  person  of  the  same 
name  as  the  plaintiff,  by  mistake  and  without  malice  takes 
all  the  proceedings  to  judgment  and  execution  inclusive 
against  the  plaintiff;  in  this  case  it  is,  of  course,  obvious, 
that  the  individual  thus  sued  by  mistake  would  have  a  good 
defence  to  the  action,  and  would,  if  successful,  recover  in  it 
such  costs  as  on  taxation  the  law  allows.  If,  however,  it  be 
asked,  what  further  remedy  he  might  have  for  the  incon- 
venience and  trouble  occasioned  him,  the  answer  is,  that,  in 
point  of  law,  if  the  proceedings  were  adopted  purely  through 
mistake,  though  injury  may  have  resulted  to  him,  it  is 
daTnnum  absque  injurid,  for  which  no  action  would  lie. 
Every  defendant,  against  whom  an  action  is  unnecessarily 
brought,  experiences  some  injury  or  inconvenience  beyond 
what  the  costs  will  compensate  him  for  (^). 

So,  again,  Acton  v.  Blundell  (z),  and  Ghasemore  v.  Rich-  Action  for 

^  ^  '  draining  off 

(«)  Grinndl  v.  Wdls,  7  M.  &  Gfr.  (y)  Per  Solfe,  B.,  11  M.  &  W.  756. 

1033 ;  Evans  v.  Walton,  L.  E.  2  C.  P.  See  OottereU  v.  Jones,  11  C.  B.  713 ; 

615  ;   Terry  v.  Hutchinson,  L.  E.   3  CoUms  v.  CWe,  4  H.  &  N.  225,  235 

Q.B.  599;  Marys' s  case,  9  Eep.  113  a;  (where  the  Court  remark  that  "it  is 

Thompson  v.  Boss,  5  H.   &  N.   16  ;  difficult  to  see  that  it  is  actionahle  to 

Hist  V.  Faux,  4  B.  &  S.  409  ;  Manky  induce  a  third  person  to  bring  a  wrong- 

V.  Pidd,  7  C.  B.,  N.  S.,  96  ;  JDoAns  v.  ful  action  ") ;   S.  C,  Q  Id.  131 ;  Cas- 

WUliams,   10   Q.  B.  725  ;    Eager  y.  trique  v.  Behrens,  3  E.  &  E.  709,  721. 

ffnTOWood,  1  Exch.  61.  Post,  Book  III.  (z)  12   M.  &  W.  324.      See  Boath 

Chap.  4.  V.  DriscoJl,  20  Day  (U.  S.),  R.  533; 

(as)  11  M.  &  W.  745.  Rawstron  t.   Taylor,   11   Exch.   369 ; 
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"^SiflT  '^'''^  ^'^'  specially  illustrate  the  nature  of  damnum  sine 
weu.  injurid.     In  the  former  of  these  cases  it  is  laid  down  as  a 

proposition  generally  true,  that  our  law  gives  to  the  owner  of 
land  all  that  lies  beneath  its  surface ;  whence  it  follows  that 
the  owner  may  dig  beneath  such  surface  at  his  free  will  and 
pleasure ;  and  if,  in  so  digging,  he  casually  does  an  injury  to 
his  neighbour — as  by  draining  off  the  water  from  his  well^ 
such  injury  cannot,  in  the  absence  of  any  prescriptive  right, 
become  the  foundation  of  an  action. 

In  Chasemore  v.  Richards  (b),  the  facts  were  as  under : — 
The  plaintiff,  a  landowner  and  millowner,  had,  for  above 
sixty  years,  enjoyed  the  use  of  a  stream,  which  was  chiefly 
supplied  by  subterranean  water  percolating  through  the 
substrata.  Water  which  would  otherwise  have  thus  supplied 
the  stream  was  diverted  from  it  by  the  defendant,  an  adjoin- 
ing landowner,  who  dug  on  his  own  ground  a  well  for  the 
purpose  of  supplying  water  to  the  inhabitants  of  the  district. 
Plaintiff  having  lost  the  use  of  the  stream,  was  held  to  have 
no  right  of  action  against  defendant  for  thus  abstracting  the 
water,  which  "  was  of  sensible  value  in  and  towards  the 
working  of  the  said  mill." 

We  thus  see  that  large  and  distinct  classes  of  cases  do 
occur,  in  which  damage  and  loss  are  occasioned  to  an  indivi- 
dual by  the  act  of  another,  and  yet  no  redress  is  given  him 
by  the  law  (c),  but  if  the  above  cases,  and  others  which 
might  be  mentioned  to  a  like  effect,  were  examined  with 
due  care,  it  would  be  found,  that,  in  thus  declining  to  recog- 
nise the  validity  of  the  claims  for  pecuniaiy  compensation 
there  put  forth,  our  law  acts  in  deference  to  principles  wider 

Broadhent  t.  Samsbotham,   Id.   602,  (6)  7  H.  L.  Ca.   349  ;   New  River 

617;    Hiphms   ».   Birmi'nglmm    and  Co.,  app.,  Johnson,  resp.,   2  E.  &  E. 

Staffordshit-e  Gaslight  Co.,  5  H.  &  N.  435 ;   Reg.  v.  Metropolitan  Board  of 

7i;  S.  C.,6  Id.  250.  Worhs,  3  B.  &  S.  710. 

(«)  7  H.  L.  Ca.  349 ;  ^f.  C,  2  H.  &  (c)  Et  vide  per  WiOes,  J.,  4  C.  B., 

N.  168,  distinguished  in  SbdlyfciTison  V.  N.  S.,  345. 
Ennor,  4  B.  &  S.  229,  241,  242. 
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in  their  operation,  and  of  greater  moment  to  the  community 
at  large,  than  those  are,  the  authority  of  which  it  may,  at 
first  sight,  appear  to  have  impugned.  To  take  for  instance, 
successively,  the  cases  which  have  been  just  put  as  illustra- 
tive of  the  nature  of  legal  injuries  and  wrongs ;  as  to  the 
first,  I  would  observe,  that  the  existence  of  the  fiction  (d) 
upon  which  an  action  for  seduction  with  us  is  founded  seems 
referable  to  this  elementary  principle,  that  our  law  does  not 
regard  the  quality  of  actions  from  the  point  of  view  which  a 
moralist  would  select,  it  does  not  weigh  them  in  his  scales, 
nor  does  it  allow  the  mere  turpitude  of  an  act,  per  se,  to  give 
it  jurisdiction.  It  usually  inquires,  rather,  whether  any  and 
what  damage  directly  estimable  by  reference  to  a  pecuniary 
standard  has  been  sustained.  Such  is  the  rule  which  holds 
generally  true  in  civil  cases,  although  there  are  exceptions  to 
it ;  as,  where  malice  is  recognised  as  an  essential  ingredient 
in  an  actionable  wrong  (e).  The  truth  of  what  has  been  just 
said  does  not  seem  to  be  at  all  affected  by  the  fact  that  a 
jury  may  and  will,  in  many  cases,  be  influenced  in  assessing 
damages  for  a  wrong  by  a  consideration  of  the  motives  which 
may  have  prompted  to  its  commission  (/). 

In  the  second  of  the  three  instances  above  put — that  viz. 
of  an  action  brought  unsuccessfully,  but  which,  nevertheless, 
causes  inconvenience  and  anxiety  of  mind — nay,  even  posi- 
tive loss  to  a  defendant, — the  reasons  why  redress  and  pecu- 
niary compensation  for  the  inconvenience  so  caused  cannot 
be  enforced,  would  seem  to  be  that  our  Courts  of  justice  are 
open  to  all  suitors  who  there  seek  to  prosecute  their  claims 


(d)  The   above  remarks  are  offered  criminal  justice,  or  if  retained  should 

with  a  yiew  to  explaining  the  existence  be  independent  of  the  fiction  of  loss  of 

of  the  fiction  in  question  in  our  law —  service, 
by  no  means  in  justification  of  its  reten-  (e)  Post,  Book  III. 

tion.     It  may  reasonably  be  urged  that  (/)  Id.,  where  I  shall  inquire  how 

the  right  of  action  for  seduction  should  far  the  motive  or  intention  is  material 

either    be    abolished    altogether,    the  in  determining  the   legal  quality  and 

wrong-doer   being   made   amenable    to  character  of  an  act. 
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in  the  manner  prescribed  by  law,  and  that  anything  having  a 
tendency  to  stifle  or  prevent  such  inquiry,  ex.  gr.,  the  fear  of 
being  mulcted  in  heavy  costs  beyond  that  comparatively 
reasonable  amount  ascertained  by  taxation,  according  to  the 
scale  allowed  by  law,  would  be  highly  inexpedient  {g). 

In  explanation  of  the  last  of  the  instances  of  damnum 
sine,  injurid  above  specified,  a  reference  to  Aeton  \».  Blun- 
dell,  and  Ghasemme  v.  Richards  Qi)  will  show,  that,  although 
under  the  circumstances  there  appearing,  two  great  legal 
principles  were  primd  facie  in  conflict,  the  greater  of  these 
was,  and  justly,  allowed  to  prevail:  the  principles  in  appa- 
rent antagonism  were  the  doctrine  lying  at  the  root  of  what 
is  called  the  social  compact,  that  the  absolute  owner  of 
property  may  deal  with  it  as  he  likes,  and  the  rule  which  so 
restricts  the  use  and  enjoyment  of  property  as  to  prevent 
injury — i.  e.,  legal  injury — to  a  neighbour.  In  Acton  v. 
Blundell,  or  in  Chasemore  v.  Richards,  however,  no  legal 
injury  was  in  fact  done,  because  no  legal  right  had  been 
invaded,  and  therefore  either  case  rests  in  truth  upon  this 
broad  foundation,  that  every  one  may  innocently  enjoy  his 
own  property  as  he  will. 

Great  care  is,  doubtless,  often  needed  in  determining 
whether  or  not  a  particular  mode  of  enjoying  property  is 
iilnocent  and  lawful ;  and  "  the  books  of  Reports,"  it  has 
been  said,  "  abound  with  decisions  restraining  a  man's  acts 
upon  and  with  his  own  property,  where  the  necessary  or 
probable  consequence  of  such  acts  is  to  do  damage  to  others." 
HuwphriM  The  judgment  in  Humphries  v.  Brogden  (i),  whence  the 
above  extract  is  taken,  will  be  found  instructive  with  refer- 

(g)  In  Phillips  v.  Naylqr,   3  H.   &  (li)  Ante,  p.  80. 

N.  20,  Martin,  B.,  asks  ;   "Suppose  a  (i)  12  Q.  B.  739  (where  the  previous 

man  knowing  that  a  debt  has  been  paid,  authorities  ai-e  noticed) ;  Rowboiham  v. 

brings  an  action   in  a  superior  Court,  Wilson,  8  H.  L.  Ca.  348  ;  Richards  v. 

gets   judgment,   and  arrests  the  defeu-  Harper,   L.  E.  1  Ex.  199.     See,  also, 

dant,    could   it  be    contended  that  an  HilUm  v.  H7afa'Aeod,  12  Q.  B.  734,  and 

action  would  lie  against  him  ? "  cases  cited  post. 
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ence  to  this  subject.  There  it  appeared  that  the  surface  of 
land  (by  which  is  meant  the  superficies  and  soil  lying  over 
the  minerals)  belonged  to  one  man,  whilst  the  minerals 
belonged  to  another;  no  evidence  of  title,  nor  any  cove- 
nant (J)  appeared  to  regulate  or  qualify  the  rights  of  enjoy- 
ment of  the  respective  occupants,  and  the  question  was, 
whethei-  the  owner  of  the  minerals  might  remove  them 
without  leaving  support  sufficient  to  maintain  the  surface  in 
its  natural  state.  Now,  the  jury  in  this  case  entirely  nega- 
tived the  existence  of  negligence  on  the  part  of  the  defendant 
who  had  worked  the  mines,  and  found  that  he  had  worked 
carefuUy  and  according  to  the  custom  of  the  country,  but 
without  leaving  sufficient  piUars  or  supports  for  the  superin- 
cumbent soil. 

Upon  the  facts  and  finding  of  the  jury  above  set  out,  the 
Court  of  Queen's  Bench  gave  judgment  in  favour  of  the 
plaintiff,  and  in  doing  so  made  some  remarks  which  are 
apposite  for  my  present  purpose.  If,  they  said  (A),  A.,  seised 
in  fee  of  land  next  adjoining  land  of  B.,  erect  a  new  house  on 
his  land,  "  and  part  of  the  house  is  erected  on  the  confines 
of  his  land  next  adjoining  the  land  of  B.,  if  B.  afterwards  digs 
his  land  near  to  the  foundation  of  the  house  of  A.,  but  not 
touching  the  land  of  A.,  whereby  the  foundation  of  the  house 
and  the  house  itself  fall  into  the  pit,  still  no  action  lies  at  the 
suit  of  A.  against  B.,  because  this  was  the  fault  of  A.  himself 
that  he  built  his  house  so  near  to  the  land  of  B.,  for  he  could 
not  by  his  act  hinder  B.  from  making  the  most  profitable  use 
of  B.'s  own  land "  {l) ; — the  case  here  put  offering,  conse- 
quently, an  example  of  damnum  absque  injuria  or  damage 

(j)  See  Hodgson   v.    MovUon,    18  politan  Board  of  Works  v.  Metropo- 

C.  B.,  N.  S.,  332.  litan  B.  C,  L.  R.  4  C.  P.  19^  ;  3  Id. 

(h)  Citing   2   Rolle's   Atir.   Trespass  612  ;  Bro^on  v.  Robins,  i  Exch.  186  ; 

(I),  pi.  1.  cited  judgm.,   Stroyan  v.   Knowles,  6 

(I)  See  per   Watson,    B.,  Rogers  y.  h.  &  N.  i65  ;  Bibby  v.    Carter,   i  H. 

Tayloi;   2  H.   &  N.  834 ;  Mwrdiie  v.  &  jf.  153  ;   Wyatt  v.  Harrison,  3  B.  & 

Blaok,  19  C.  B.,  N.  S.,  190  ;  Maro-  Ad.  871. 
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unaccompanied  by  any  actionable  wrong.  But,  on  the  other 
hand,  the  Court  proceeded  to  remark,  a  man  who  has  land 
next  adjoining  to  mine  cannot  dig  his  own  land  so  near  to 
mine,  that  thereby  my  land  shall  fall  into  his  pit ;  and  for  so 
doing,  if  an  action  were  brought,  it  seems  clear,  on  principles 
of  natural  justice,  that  it  would  lie.  Now,  although  the 
existence  of  such  a  right  to  lateral  support  for  land  from  the 
adjoining  soil  manifestly  places  a  restraint  on  the  enjoyment 
of  the  adjacent  property,  the  existence  and  validity  of  the 
right  in  question  may  nevertheless  be  sustained  by  this 
simple  reasoning,  that  "  if  the  neighbouring  owners  might 
excavate  their  soil  on  every  side  up  to  the  boundai-y  line 
to  an  indefinite  depth,  land  thus  deprived  of  support  on 
all  sides  could  not  stand  by  its  own  coherence  alone," 
and  infinite  mischief  might  thus  be  caused  to  an  innocent 
party  (m). 

Arguing  by  analogy  from  the  legal  proposition  just  stated, 
the  Court  of  Queen's  Bench,  in  HuTnphries  v.  Brogden, 
decided  that  the  owner  of  the  surface  of  land,  while  unen- 
cumbered by  buildings  and  in  its  natural  state,  is  entitled  to 
have  it  supported  by  the  subjacent  mineral  strata.  "  Those 
strata  may  of  course  be  removed  by  the  owner  of  them,  so 
that  a  sufiicient  support  for  the  surface  is  left ;  but,  if  the 
surface  subsides,  and  is  injured  by  the  removal  of  these 
strata  (although,  on  the  supposition  that  the  surface  and  the 
minerals  belong  to  the  same  owner,  the  operation  may  not 
have  been  conducted  negligently,  nor  contrary  to  the  custom 
of  the  country),  the  owner  of  the  surface  may  maintain  an 
action  against  the  owner  of  the  minerals  for  the  damage  sus- 
tained by  the  subsidence  "  (n).     This  principle  appUes  also 

(m)  As  to  the  right  of  the  owner  of  a  RoUnson,    i  Exch.    170;    J^i-ies  y. 

house  to  support  from  his  neighbour's  Williams,    5    Exch.     792,    800,    fol- 

house  under  various  circumstances,  see  lowed  in  Biiby  v.  Carter,   i  H.'&N. 

Solomon  v.  Tke  Vintmrs'  Co.,  4  H.  &  153. 

N.   585  ;   liicha,-ds  v.   Sose,   9  Exch.  („)  The  case  oi  Ilumphnes  v.  Brag- 

218.      See  also  judgm.,    Chauntler  y.  chn,    supra,    it    has    been    remarked, 
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where  the  land  in  question  has  been  conveyed  under  sta- 
tutory powers  (o) ;  but  no  right  can  at  common  law  be 
claimed  by  the  owner  of  land  for  its  support  by  subterranean 
water  (p). 

In  connection  with  the  foregoing  case  of  Humphries  v. 
Brogden  may  be  consulted  Smith  v.  Kenrick  (q),  —  which 
decided  that  it  is  "  the  natural  right  of  each  of  the  owners 
of  two  adjoining  coal  mines — neither  being  subject  to  any 
servitude  to  the  other — to  work  his  own  in  the  manner  most 
convenient  and  beneficial  to  himself,  although  the  natural 
consequence  may  be,  that  some  prejudice  will  accrue  to  the 
owner  of  the  adjoining  mine,  so  long  as  that  does  not  arise 
from  the  negligent  or  malicious  conduct  of  the  party  "  (r), — 
and  Backhouse  v.  Bonomi  (s). 

I  have  adverted  to  the  above  class  of  cases  at  some  length, 
because  they  are  obviously  of  much  practical  importance,  and 
serve  clearly  to  show  how  embarrassing  and  difficult  may  be 
the  questions  presenting  themselves  where  distinct  rights, 
which  in  their  enjoyment  encroach   upon  each  other,  are 


shows  cleaxly  that  the  title  to  the  sur-  (o)  Slliot    v.    North    Eastern    R. 

face  of  land  may  be  dissevered  from  C,  10  H.  L.  Ca.  333. 

that  to  the  minerals,  so  that  the  sur-  {p)  Popplewdl  v.  Hodkinson,  L.  R. 

face    and   the    minerals    may  become  4  Ex.  248. 

separate  tenements  ;  but  the  presump-  (q)  7   C.  B.    515,    564  ;    Baird  r. 

tion  is  to  the  contrary,     iudgm.,  Keyse  WiUiamson,   15   C.  B.,   N.  S,,   376; 

v.  PoweU,  2  E.  &  B.  144.  aegg    v.   Dearden,   12  Q.    B.    576  ; 

See  Eogei-s  v.  Taylor,  2  H.  &  N.  Shaw  y.  Stenton,  2  H.  &  N.  858. 

828 ;  Stroyan  v.  Knowles,  6  H.  &  N.  (r)  The  defendant  occupying  a  mine 

454.  situated   higher  than  plaintiff's  mine. 

In   connection  with  Hv/mphrks  v.  would  have  no  right  to  be  an  active 

Brogden,  see  Haines  v.  Roberts,  7  E.  &  agent  in  sending  water  into  the  lower 

B.  625  ;  S.  C,  6  Id.   643 ;  Fletcher  mine  ;    Baird  v.    Williamson,   supra. 

V.  Great  Western  R.  C,  4  Exch.  242  ;  See  BagnaU  v.   London  and  North- 

S.  C,  5  Id.  689  ;  per  Polloch,  C.  B.,  WeaternR.  0.,  1  H.  &  C.  544 ;  S.  C, 

Solomon  v.  The  Vintners'  Co.,  4  H.  &  7  H.  &N.  423. 

N.  599  ;  Buckley  v.  Shafto,  15  C.  B.,  (s)  9  H.  L.  Ca.  503  -,8.0.,  E.  B. 

N.  S.,  79  ;  Smart  v.  Morton,  5E.  &B.  &  E.   646,  622  ;   Smith  v.  Thacherah, 

30  ;  AUaviay  v.  Wagstaff,  4  H.  &  N.  L.  R.  1  C.  P.  564. 
681,  687-8. 
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claimed  by  different  individuals ;  the  points  to  be  decided  in 
such  cases  usually  being— which  of  the  two  rights  is  subser- 
vient to  the  other  ?  Is  the  alleged  wrongful  act  damnum 
absque  injurid  and  irremediable  at  law  ? 

Injuria  sine  In  deference  to  the  authorities  already  cited,  we  may 
assume  that  aamnuTn  sine  %njuna  is  not  actionable  at  law. 
And,  on  this  assumption,  I  proceed  to  illustrate  and  explain 
the  correlative  proposition — that  injuria  sine  damno  (to 
adopt  technical  phraseology)  does  very  frequently  suffice  as 
the  foundation  of  an  action  :  the  above  phrase  being  used  to 
indicate  a  wrong — remediable  at  law — ^though  not  productive 
of  actual  damage  to  the  complainant.  The  phrase  appUes 
only  where  a  legal  injury  has  been  done,  or  where  a  legal 
right  has  been  violated. 

As  explanatory  of  what  is  meant  by  injuria  sine  dnmno, 
reference  may,  in  the  first  instance,  be  made  to  the  great  case 

uMe^'  oi  Ashby  v.  White  (t),  which  has  much  interest  in  a  consti- 
tutional as  well  as  in  a  strictly  legal  point  of  view.  It  is  here 
precisely  in  point,  as  showing  clearly  that  it  is  actionable  to 
deprive  a  man  of  a  right  given  him,  by  law,  although  no 
damage,  loss,  or  injury  has  been  thereby  occasioned.  Ashby 
V.  White  was  an  action  against  a  returning  officer  for  Tnali- 
ciously  (lo)  refusing  to  receive  the  plaintiff's  vote  at  the 
election  of  burgesses  to  serve  in  Parliament ;  and  it  was 
held  by  Lord  Holt,  C.  J.,  and  the  House  of  Lords,  that  the 
action  well  lay,  although  the  candidates  in  whose  favour 
the  vote  had  been  tendered,  were  in  fact  elected;  the 
decision  proceeding  upon  this  ground,  that  the  plaintiff 
had  a  legal  right  and  privilege  to  give  his  vote ;  and  that, 
having  been  disturbed   in  the  enjoyment  of  such  right,  an 


(t)  2  Lord  Raym.  953,  and  14  How.  7  Id.  377  ;   per  JBlacUurn,  J.,  Pease 

St.  Tr.  695.  v,  Chaytor,  3  B.  &  S.  628.     See  Pryce 

(w)  Malice  is  essential  as  an  ingre-  v.  Belcliei;   3  C.  B.  58  ;  S.  C,  4  Id. 

dient  in  this  injuria  when  actionable  :  866. 
Tozei-  T.  Oliild,  6  E.  &  B.  289  ;  S.  C, 


ENFORCEABLE   BY   ACTION.  87 

action  was  maintainable  at  his  suit  against  the  partj'  causing 
the  disturbance. 

In  the  course  of  his  celebrated  judgment  in  this  case,  Lord 
Holt,  after  first  showing  that  the  riglxt  of  voting  at  the  elec- 
tion of  burgesses  is  a  privilege  of  much  moment,  and  that  the 
deprivation  of  it  is  an  injury,  thus  proceeds  :  "If  the  plaintiff 
has  a  right,  he  must  of  necessity;  have  a  means  to  vindicate 
and  maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise 
or  enjoyment  of  it.  And,  indeed,  it  is  a  vain  thing  to  imagine 
a  right  without  a  remedy,  for  want  of  nght  and  want  of 
remedy  are  reciprocal."  Lord  Holt  then  applies  himself  to 
one  particular  argument,  which  had  been  urged,  viz.,  that 
an  action  was  not  maintainable  because  no  actual  hurt 
or  'damage  had  been  done  to  the  plaintiff  (inasmuch  as, 
although  his  vote  was  rejected,  the  candidates  for  whom  it 
had  been  tendered  were  in  fact  elected  as  representatives)  ; 
and  observes,  that,  "  surely  every  injury  imports  a  damage, 
though  it  does  not  cost  the  party  one  fai'thing ; "  and  it  is 
impossible  to  prove  the  contrary,  he  adds,  "  for  a  damage  is 
not  merely  pecuniary,  but  an  injury  imports  a  damage 
cohere  a  man  is  thereby  hindered  of  his  right."  Now,  it  is 
quite  clear,  that,  in  thiis  speaking,  Lord  Holt  uses  the  term 
"  injury  "  as  sjnaonymous  with  "  injuria  "  in  its  strict  sense, 
i.  e.,  as  signifying  a  wrong  recognised  as  such  by  the  law ; 
and  when  so  understood,  the  proposition  which  he  lays  down, 
viewed  by  the  light  of  subsequent  decisions,  does  not  seem  to 
be  at  all  too  broadly  stated. 

Another  important  case  exemplifying  the  phrase  injuria  ^arzHU  v. 
sine  damno  is  Marzetti  v.  Williams  (x),  which  decided  that 
an  action  will  lie  against  a  banker,  having  sufficient  funds  in 
his  hands  belonging  to  a  customer,  for  refusing  to  honour  his 
clieque,  although  the  customer  did  not  thereby  sustain  any 
actual  loss  or  damage  (y).     Here  the  declaration  was  framed 

(x)  1  B.  &  Ad.   415  ;  Oumming  v.       Oon,  L.  B.  3  H.  L.  1. 
Slumd,  5  H.  &  N.  95  ;  Ch-ay  v.  John-  (y)  But  it  seems  clear  that  the  tanker 


Voules. 
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in  tort  for  the  breach  of  duty  cast  by  the  custom  of  trade 
upon  a  banker ;  but  the  form  of  action  might  have  been 
assumpsit,  founded  upon  the  contract  implied  by  law  as 
existing  between  a  customer  and  his  banker,  that  the  latter 
will  pay  cheques  drawn  by  the  former,  provided  he  has  in 
his  hands  sufficient  funds  for  that  purpose.  For  a  breach 
of  the  duty  here  indicated  substantial  damages  may  be 
awarded  (z). 

Strictly  in  accordance  with  Marzetti  v.  Williams  was  the 
Fray^.  decisiou  in  Fray  v.  Voules  (a).  That  was  an  action  brought 
by  a  client  against  her  attorney  for  consenting  to  an  order 
for  a  stet  processus,  in  two  actions  at  suit  of  the  client, 
"  without  the  authority  and  consent,  and  against  the  will, 
and  contrary  to  the  directions  of  the  plaintiff."  Plea — that 
"in  entering  the  stet  processus,  and  in  staying  all  further 
proceedings,  and  in  committing  the  several  grievances  com- 
plained of,  he  (defendant)  acted  in  a  reasonable,  careful, 
skilful,  and  proper  manner,  and  in  pursuance  of,  and  in 
obedience  to,  and  in  accordance  with  the  advice,  opinion,  and 
discretion  of  certain  counsel  learned  in  the  law,  then  retained 
and  employed  by  the  plaintiff,  &c."  On  demurrer,  this  plea 
was  held  bad  for  "  a  retainer  to  sue  with  positive  directions 
not  to  compromise,  makes  it  the  duty  of  the  attorney  not  to 
compromise  ;  and  if  he  does  so,  it  is  a  breach  of  his  duty," 
for  which,  whether  the  action  be  shaped  in  contract  or  tort, 
nominal  damages  at  all  events  will  be  recoverable. 

Cases  of  various  kinds  and  complexions,  differing  from 
those  just  cited,  might  readily  be  adduced  in  support  of  the 
proposition  that  injuria  sine  damno  is  actionable.  Such,  in 
actions  founded  purely  upon  contract,  is,  as  we  shall  hereafter 


might  take  a  reasonable  time  to  satisfy  {z)  JloUn  v.  Steward,  14  C.  B.  595. 

himself  as  to  the  genuineness   of   the  (a)  1  E.  &  E.  839 ;  Butler  v. , 


cheque,   if  presented  under  suspicious       L.    R.    2   Ex.    109,    and    cases    there 
circumstances.       See   per  Maule,    J.,       cited. 
Eobarts  y.  Tucker,  IC  Q„  B.  677. 
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see,  the  general  rule.  "  Where  there  is  a  breach  of  an  express 
contract,"  says  Parke,  J.,  in  Marzetti  v.  Williams,  supra, 
"  nominal  damages  may  be  recovered"  (6) ;  though  no  damage 
may  really  have  been  sustained  (c). 

So  a  bare  trespass  to  land  (d) — the  infringement  of  a 
patent  or  of  a  copyright — will  be  actionable.  And  it  has 
been  held,  that  the  tortious  invasion,  unaccompanied  by 
special  damage,  of  the  right  to  a  trade-mark  (e)  is  so  (/). 

The  following  examples,  taken  indifferently  from  various 
branches  of  the  law,  will  be  found  to  throw  additional  light 
upon  this  subject : — 

A  libel  has  been  defined  to  be  "  a  malicious  defamation, 
expressed  in  printing  or  writing,  or  by  signs,  pictures,  &c., 
tending  to  injure  the  reputation  of  another,  and  thereby 
exposing  such  person  to  public  hatred,  contempt,  or  ridi- 
cule" (jg).  This  malicious  defamatory  statement,  when 
published,  constitutes  an  injuria  whence  the  law  will  imply 
damage  (h). 

Again,  let  us  suppose  that  the  plaintiff  in  an  action  has 
obtained  judgment  and  issued  a  writ  of  execution  against 
the  person  of  the  defendant,  and  further,  that  this  writ  has 
been  placed  in  the  hands  of  the  sheriff  to  be  executed,  the 


(5)  1  B.  &  Ad.  425.     See  also  Ran-  right   closely  resembling,    though  not 

dally.  Moon,  12  C.  B.  261,  and  cases  exactly  the  same  as,  copyright."     Per 

there  cited  ;  Godfrey  t.  Jay,   7  Bing.  Lord  Cranworth,  11  H.  L.  Ca.  533. 

413  ;  Street  v.  Blay,  2  B.   &  Ad.  456 ;  (/)  Blofeld  v.   Payne,  4  B.  &  Ad. 

Van  Wart  v.  Woolley,  1  Moo.   &  M.  410  ;  Crawshay  v.  Thompson,  i  C.  B. 

520 ;  S.  C,  3  B.  &  C.  439  ;  Nosottiv.  357  ;  Jlod/jers  v.  NomU,  5  C.  B.  109  ; 

Page,  10  C.  B.  643.  Morison  v.  Salmon,    2  M.  &  Gi-.  385. 

(c)  Per  E7ie,  J.,  Goodwin  v.  Cremer,  See  Lawson  f.  The  BarJc  of  London, 
18  Q.  B.  761.  See  per  Bramwell,  18  C.  B.  84  ;  Leather  Cloth  Co.  v. 
B.,  Cook  T,  HopewM,  11  Exch.  559.  American  Leather  Cloth  Co.,  11  H.  L. 

(d)  See    Lord    Holt's  judgment   in  Ca.  523. 

AsKby  Y.    White,   as  published  sepa-  (c/)  2  Selw.    N.   P.,  13th  ed.,  981, 

rately,  1837.    See  also  this  judgment  citing  Digby  v.  Thompson,  4  B.  &  Ad. 

as  reported  Ld.   Eaym.   938  ;   3  Bla.  821. 

Com.  120,  209.  (7i)  2  Selw.  N.  P.,  13th  ed.,  992. 
(c)  "  The  right  to  a  trade-mark  is  h 
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plaintiff  will  then  have  a  right  to  the  detention  of  the  body 
of  his  debtor  from  the  moment  at  which  his  capture  can  be 
effected,  continuously,  until  pajrment  of  the  debt  or  until  the 
discharge  of  the  defendant  in  some  manner  authorised  by 
law.  If,  then,  the  sheriff  negligently  omits  to  arrest  when 
he  might  have  done  so,  or  if  having  arrested  the  defendant, 
he  wrongfully  suffers  him  to  escape  for  ever  so  short  a  time, 
and  afterwards  recaptures  him,  the  plaintiff  will  have  a  right 
of  action  against  the  sheriff  without  proof  of  any  actual 
damage  (i)  ;  the  reason  being,  that,  in  such  a  case,  the  law 
implies  damage,  on  the  principle  laid  down  by  Lord  Holt  in 
Ashby  V.  Whiie  (Jc).  If,  indeed,  the  sheriff,  after  an  escape, 
retake  the  judgment  debtor  on  "  fresh,"  that  is,  immediate, 
pursuit,  this  fact  will  be  pleadable  in  bar  to  an  action  against 
the  sheriff  for  an  escape  ;  because,  in  that  case,  the  debtor  is 
supposed,  by  a  very  pardonable  fiction,  never  to  have  been 
out  of  custody,  inasmuch  as  otherwise  great  hardship  might 
be  entailed  upon  the  sheriff  (Q. 
Actsof  tres-      There  is  another  important  class  of  cases  which  can  hardly 

pass  eviden-  .  .,  i  -i  i  •  •  p 

cing  title,  be  passed  over  in  silence,  whilst  taking  notice  of  the  strict 
legal  meaning  of  the  word  injuria.  I  allude  to  those  where 
it  is  material  to  the  preservation  of  a  right  that  its  invasion, 
although  productive  of  no  positive  or  appreciable  damage, 
should  not  be  tolerated  or  suffered  with  impunity.  Thus, 
trespass  qu.  cl.  fr.  is  maintainable  for  an  entry  on  the  land  of 
another,  though  no  real  damage  be  occasioned  thereby  (m), 
one  main  reason  being,  that  repeated  acts  of  going  over  the 
land  might  eventually  be  relied  upon  as  evidence  of  title  to 

(i)  Clifton  T.  Hooper,  6  Q.  B.  468  ;  (l)  Ante,  p.  87.     Arg.,    Olifbm,  t. 

Williams  t.  Mostyn,  4M.  &  W.  145  ;  Hooper,  supra. 

Lloyd  V.  Harrison,  6  B.  &  S.  36.  (I)  Siffeway's  case,3'Rep.52.  Judgm., 

An  action,  however,  is  not  maintain-  Arden  v.  Goodaa-e,  11   C.  B.  375-6  ; 

able  against  the  sheriff  for  negligence  in  Macrae  v.  Clarke,  L.  R.  1  C.  P.  403. 

not  levying  under  a.fi.  fa.  without  proof  (m)  See  Twyman  v.  K-nowles,  13  C. 

of  actual  pecuniary  damage  :  Hobson  v.  B.  222. 
TheUuson,  L.  U.  2  Q.  B.  642. 
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do  SO,  and  thereby  the  nght  of  the  plaintiff  to  the  absolute 
enjoyment  of  the  land  might  be  injuriously  affected,  So,  in 
an  action  by  a  commoner  for  a  trespass  to  his  common, 
evidence  need  not  be  given  of  the  actual  exercise  of  rights 
of  common  by  the  plaintiff  (n).  The  proposition  may  indeed 
be  generally  stated  that  "  wherever  one  man  does  an  act 
which,  if  repeated,  would  operate  in  derogation  of  the  rights 
of  another,  he  is  liable  to  an  action  without  particular 
damage  at  the  suit  of  the  person  whose  right  may  be 
affected  "  (o). 

In  The  Rochdale  Canal  Company  v.  King  (jp),  the  declara- 
tion (which  was  in  case)  stated  that  a  certain  canal  had  been 
made  by  the  plaintiffs  in  pursuance  of  the  stat.  84  Geo.  3,  c. 
78,  by  the  113th  section  of  which  the  owners  of  land,  within 
the  distance  of  twenty  yards  from  the  canal,  were  empowered 
to  draw  water  from  it,  by  means  of  pipes,  for  the  supply  of 
their  steam  engines,  and  for  "  the  sole  purpose  "  of  condensing 
the  steam  used  for  working  such  engines ;  the  declaration 
charged  that  the  defendants  had  "deceived  and  defrauded  the 
plaintiffs  "  in  this,  to  wit,  that  they  had  used  the  water  drawn 
from  the  canal  for  purposes  other  than  that  allowed  by  the 
Act,  and  that  the  navigation  of  the  canal  had  been  thereby 
impeded  and  obstructed.  No  proof  of  damage  at  all,  how- 
ever, was  given  at  the  trial,  and  the  question,  under  these 
circumstances,  was,  whether  or  not  the  action  at  suit  of  the 
company  was  maintainable.  It  was  held  to  be  so,  on  the 
ground — 1st,  that  the  company,  being  invested  by  the  legis- 
lature with  certain  rights,  might,  in  accordance  with  the  rule 


(n)  Per   Taunton,   J.,    1   B.  &  Ad.  Navigation  Co.  v.  Earl  of  Romney,  9 

426;      Wells  v.    Waikim,    2  W.    Bl.  C.  B.,  N.  S.,  575;   Woodv.  Waud,   3 

1233  ;  Pindar  v.  Wadsworth,  2  East,  Exch.  7i8,  780  ;    Dickinson  v.  Grarid 

154;    1   Wms.    Saund.    346   a.      See  /Mnrtion  CajjaZ  Co  ,  7  Exch.  282,  com- 

Kidjill  Y.  Moor,  9  G.  B.  364.  mented  on  in  Cliasemore  v.  Richards, 

(o)  Per    Kelly,    0.    B.,    Harrop  v.  7  H.  L.  Ca.  349;  S.  C,   2  H.    &  N. 

Hirst,  L.  R.  4  Ex.  47.  168  ;  Northam  v.  Hurley,   1  E.  &  B. 

(p)  14   Q.  B.    122,   136  ;   Medway  665. 
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laid  down  in  Aslihy  v.  White  (q),  sue  for  an  invasion  of  them, 
■without  giving  evidence  of  express  damage  ;  2ndly,  that  the 
general  principle  here  applied, — that,  although  no  appreciable 
damage  might  possibly  be  sustained  in  the  particular  instance 
by  the  wrongful  act  complained  of,  yet,  inasmuch  as  the 
repetition  of  such  act  might  be  made,  in  time,  the  founda- 
tion of  a  claim  to  do  it,  damage,  in  law,  had  already  been 
suffered  by  the  plaintiffs,  in  respect  of  which  an  action  was 
maintainable. 

In  Harrop  v.  Hirst  (r)  the  facts  were  as  under : — the 
plaintiffs  in  common  with  other  inhabitants  of  a  particular 
district  enjoyed  a  customary  right  at  all  times  to  have  water 
from  a  spout  situate  in  a  highway  within  the  district  for 
domestic  purposes.  The  defendant,  a  riparian  owner  on 
the  stream  which  supplied  the  spout  with  water,  on  various 
occasions  prevented  such  large  quantities  of  water  from 
reaching  the  spout,  as  to  render  what  remained  insufficient 
for  the  inhabitants  entitled  to  use  it,  an  action  was  held 
maintainable  against  the  defendant  for  diverting  the  water, 
although  the  plaintiffs  had  not  themselves  suffered  thereby 
any  actual  personal  damage  or  inconvenience  (s). 

This  part  of  my  subject,  then,  having  reference  to  injuria 
sine  damno,  may  conclude  with  a  reference  to  two  additional 
authorities  which  are  directly  in  support  of  what  has  been 
said  :  1st,  Embrey  v.  Owen  (t),  which  was  an  action  on  the 
case  for  diverting  water  from  a  stream,  and  where  the  Court 
in  giving  judgment  observe  that  "  actual  perceptible  damage 
is  not  indispensable  as  the  foundation  of  an  action ;  it  is  suffi- 
cient to  show  the  violation  of  a  right,  in  which  case  the  law 
will  presume  damage."     2ndly,  the  judgment  of  Mr.  Justice 


(5)  Ante,  pp.  86,  87.  inson  v.  Grand  Junction  Canal  Co,  7 

(r)  Harrop  v.   Hirst,  L.  E.  4  Ex.  Exch.    282,   305,   and  in  Sampson  t. 

43.  Hoddinott,  1  C.  B.,  N.  S.,  590  ;  5.  C, 

(s)  Post,  Book  III.,  Chap.  3,  s.  1.  3.  Id.  596. 
(t)  6  Exch.  353,  followed  in  Bich- 
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Story  in  Wehh  v.  The  Portland  Manufacturing  Company  (iC) 
(which  was  also  an  action  for  diverting  water),  where  that 
able  jurist  thus  expressed  himself  with  regard  to  the  first 
question  which  arose  in  the  case,  viz.,  whether,  to  maintain 
the  pending  suit,  it  was  essential  for  the  plaintiff  to  establish 
that  any  actual  damage  had  been  sustained  by  him  ?     ''I  can 
very  well  understand  that  no  action  lies  in  a  case  where  there 
is  damnum  absque  injurid  (v),  that  is,  ■where  there  is  a 
damage  done  without  any  wrong  or  violation  of  any  right  of 
the  plaintiff.     But  I  am  not  able  to  understand  how  it  can 
correctly  be  said,  in  a  legal  sense,  that  an  action  will  not  lie, 
even  in  case  of  a  wrong  or  violation  of  a  right,  unless  it  is 
followed  by  some  perceptible  damage  which  can  be  established 
as  a  matter  of  fact ;  in  other  words,  that  injuria  sine  damno 
is  not  actionable.    On  the  contrary,  from  my  earliest  reading, 
I  have  considered  it  laid  up  among  the  very  elements  of  the 
common  law,  that,  wherever  there  is  a  wrong,  there  is  a 
remedy  to  redress  it ;  that  every  injury  imports  damage  in 
the  nature  of  it ;  and  if  no  other  damage  is  established,  the 
party  injured  is  entitled  to  a  verdict  for  nominal  damages. 
A  fortiori,  this  doctrine  applies  where  there  is  not  only  a 
violation  of  a  right  of  the  plaintiff,  but  the  act  of  the  defen- 
dant, if  continued,  may  become  the  foundation,  by  lapse  of 
time,  of  an  adverse   right  in  the   defendant;    for  then   it 
assumes  the  character,  not  merely  of  a  violation  of  a  right, 
tending  to  diminish  its  value,  but  it  goes  to  the  absolute 
destruction  and  extinguishment  of  it."     Actual  perceptible 
damage,  continues  Mr.  Justice  Story,  is  not  indispensable  as 
the  foundation  of  an  action.    The  law  tolerates  no  further  in- 
quiiy  than  whether  there  has  been  the  violation  of  a  right. 
If  so,  the  party  injured  is  entitle  to  maintain  his  action  for 
nominal  damages  in  vindication  of  his  right  (x). 

(m)  3  Sumner  (U.  S.)R.  189,  where  (v)  Ante,  pp.  75-86. 

many  of  the  decisions  in  our  Courts  are  {x)  Judgm.,  3   Sumner  (U.    S.)    R. 

cited  and  considered.  189 ;   Faij  v.  Prentice,  1  C.  B.  828. 
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The  examples  above  cited  will  probably  be  thought  to 
have  established  this  proposition,  that  injuria  sine  damno 
is,  in  a  very  large  class  of  cases,  actionable  at  law ;  there 
are  indeed,  as  will  hereafter  appear  {y),  many  wrongful  acts, 
i.  e.,  acts  not  merely  morally  wrong  and  indefensible,  but 
even  contra  legein,  which  give  no  right  of  action  by  our 
law,  unless  productive  of  special  and  substantial  damage  to 
the  complainant ;  for  instance,  the  breach  of  a  public  duty 
or  the  nonfeasance  of  something  required  to  be  performed  by 
the  statute  law,  would  not  be  actionable  at  suit  of  one  who 
had  sustained  no  damage  by  reason  of  the  breach  of  duty  or 
of  the  nonfeasance  (z).  So,  again,  mere  negligence,  fraud, 
or  misrepresentation  (a),  could  not  give  a  right  of  action 
unless  damage  were  caused  thereby  or  resulted  therefrom ; 
and  where  words  are  spoken  not  actionable  in  themselves, 
special  damage  must  in  general  be  not  only  averred  in  the 
declaration  but  proved  at  the  trial,  in  order  that  an  action 
may  be  maintainable  ;  in  these  and  similar  cases  it  is  some- 
times said,  that  injuria  and  damnum  must  combine  in 
order  to  constitute  a  right  enforceable  by  action,  or,  regard 
being  had  to  the  meaning  assigned  to  each  of  those  words  at 
p.  75,  we  may  perhaps  say,  that  in  none  of  the  cases  just 
alluded  to  does  the  alleged  wrong,  unless  when  accompanied 
by  substantial  damage,  fill  out  the  true  measure  and  concep- 
tion of  a  legal  injury  (h). 


In  Nicklin  v.  WiUiams,  10  Exch.  267,  ruymi,   9  H.  L.  Ca.  512 ;  S.  C,  E.  B. 

Parke,  B. ,  observes  that  ' '  every  injm-y  &  E.  622. 

to  a,  right    imports  a  damage,  as  laid  {y)  Post,  Book  III. 

down  in  the  case  of  Ashhy  v.  White  by  (z)  Id.  ibid. 

Lord  Holt,  and  adopted  and  recognised  (o)  Eastwood  v.  Bain,   3  H.  &  N. 

in   several   other   cases  referred   to  in  738. 

Webb  v.  The  Portland  Manvfaeturing  (b)  Sometimes   a  particular  statute 

Co.,  and  Embrey  f.    Owen."     NicUin  gives   a   right   of   action    only    where 

V.    WiUiams,    supra,    was   rightly  de-  damage  has  been  sustained  ;    see  Rod- 

cided,  although  some  of  the  dicta  con-  gers  v.   Parker,   18  C.  B.  112,  recog- 

tained  in  it  may  be  questionable  ;  per  nised  in  Lucas  v.  Tarleton,  3  H.  &  N. 

Lord  Westbury,  C,  Backhouse  v.   Bo-  116,  120. 
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But,  besides  cases  such  as  have  been  hitherto    noticed,  Damnum  et 

1  1  -,-,...  injuria  ■may 

others   present   themselves,   the    distinctive    peculiaritv   of'^'itog'^B 

^  _  ^     ^  ^  ■*■  •'a  right  of 

which  might  be  exhibited  by  saying,  tliat  the  combination  '"=''»>°- 
of  the  two    ingredients    of    damnum    and   injuria    will 
there  fail,  for  peculiar  reasons,  to  constitute  a  ground  of 
action  (c). 

To  this  latter  class  may  properly  be  referred  every  case  in  Damage  too 

o    ^      1-        */  <J  remote. 

which  an  injury  done  productive  of  damage  to  another  is,  in 
legal  contemplation,  too  remote  to  entitle  the  injured  party 
to  redress  (d),  or  in  which  the  injuria  did  not  with  sufficient 
directness  produce  the  darnnura  (e).  For  instance,  to  revert 
for  a  moment  to  the  case  of  an  action  for  slander  when  the 
words  used  are  not  actionable  per  se,  it  has  been  held  that 
the  special  damage  relied  upon  to  support  the  action  should 
be  a  '  legal '  and  '  natural '  consequence  of  the  words  spoken  ; 
ex.  gr.,  it  would  not  suffice  to  show,  that,  by  reason  of  them, 
some  third  person  had  been  led  to  commit  an  assault  and 
battery  on  the  plaintiff  (/). 

It  may,  however,  well  be  doubted  whether  it  would  be 
correct  to  say,  that  "  an  action  is  not  maintainable  for 
inducing  another  to  break  a  contract — the  act  of  inducing 
being  done  maliciously  and  with  intent  to  injure  the 
plaintiff ; "  and  yet  in  this  case,  the  breach  of  contract  would 
be  a  wrongful  act  of  the  contracting  party,  which  might, 

(c)  See,  for  instance,  Glynn  v.  Tho-  Wade,  18  C.  B.  386.  See  ako  Walker 
mas,  11  Exch.  870,  commented  on  in  v.  Goe,  4  H.  &  N.  350  ;  iS.  C,  3  Id. 
Loring  y.  Warburton,  E.  B.  &  E.  395  ;  Collins  v.  Cave,  4  H.  &  N.  229  ; 
508.  S.  C.,6  Id.  131  ;  Ba/rber  v.  Lesiter,  7 

(d)  Evei-ettv.  London  Ass., ISCB.,  G.  B.,  N.  S.,  175;  Fitzjohn  v.  Mac- 
's. S.,  126 ;  Stanley  t.  Western  Insur.  Under,  9  0.  B.,  N.  S.,  505  ;  ;S.  C,  8 
Co.,  L.  E.  3  Ex.  71 ;  Marsden  v.  City,  Id.  78. 

&c.,Ass.  Co., L.R.  IC.P.  232;  Tarner  (/)  Per  Lord  ElUnbm-mujh,   C.    J., 

T.  Walker,  L.  S.  2  Q.  B.  301  ;  Bovins  Vicars  v.  WUcocks,  8  East,  1  ;  Ashley, 

T.  Hutchinson,  18  C.   B.,   N.  S.,   445.  v.    Harrison,    1  Esp.    48  ;    Taylor  v. 

Lee  app.  Riley  resp.  Id.  722  ;  MuUett  v.  Neri,  Id.  386  ;  Grten  t.  Button,  2  Cr. 

Mason,   L.  R.  1  C.  P.  559 ;   WanstaU  M.    &  R.    707  ;    Blagrave  v.    Bristol 

V.  Pooley,  6  C.  &  F.  910,  n.  Waterivorks  Co.,  1  H.  &  N.  369. 
(c)  Per    Coleridge,    }.,    Tatlon   v. 
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upon  the  authority  of  the  decisions  below  cited  (^),  be 
regarded  as  neither  a  '  legal '  nor  a  '  natural '  consequence  of 
the  defendant's  act.  The  point  here  adverted  to  was  much 
considered. in  Lumley  v.  Gye  (h),  where  the  majority  of  the 
Court  seem  to  be  of  opinion,  that  an  action  on  the  case 
would  lie  under  the  circumstances  just  supposed,  and  that  no 
conclusion  to  the  contrary  can  fairly  and  accurately  be  drawn 
from  previous  decisions. 

"  Suppose,"  says  Crompton,  J.,  in  that  case,  that  "  a  trader, 
with  a  malicious  intent  to  ruin  a  rival  trader,  goes  to  a 
banker  or  other  party  who  owes  money  to  his  rival,  and  begs 
him  not  to  pay  the  money  which  he  owes  him,  and,  by  that 
means,  ruins  or  greatly  prejudices  the  party,  I  am  by  no 
means  prepared  to  say,  that  an  action  could  not  be  main- 
tained, and  that  damages  beyond  the  amount  of  the  debt 
if  the  injury  were  great,  or  much  less  than  such  amount  if 
the  injury  were  less  serious,  might  not  be  recovered." 

So,  again,  Erie,  J.,  in  the  same  case,  remarks,  "  It  is  clear 
that  the  procurement  of  the  violation  of  a  right  is  a  cause  of 
action  in  all  instances  where  the  violation  is  an  actionable 
wrong, — as  in  violations  of  a  right  to  property,  whether  real 
or  personal,  or  to  personal  security ;  he  who  procures  the 
wrong,  is  a  joint  wrongdoer,  and  may  be  sued  either  alone  or 
jointly  with  the  agent,  in  the  appropriate  action,  for  the 
wrong  complained  of."  Now,  the  principle  which  governs 
such  cases  clearly  is,  that  "  he  who  maliciously  procures  a 
damage  to  another,  by  violation  of  his  right,  ought  to  be 
made  to  indemnify  ;"  and  this  principle,  by  parity  of  reason- 
ing, seems  to  hold,  "whether  he  procures  an  actionable 
wrong  or  a  breach  of  contract ; "  for  "  he  who  procures  the 
non-delivery  of  goods  according  to  contract  may  inflict  an 

{g)   Vicars  v.  Wilcochs,   8  East,  1  ;  mented  on  in  Lynch  v.  Knight,  9  H. 

ifoeij  V.  Felton,  11  C.  B.,  N.  S.,  142,  L.  Ca.  577,  590,  600,  cited  post. 
146  ;  Ashley  v.  Harrison,   1  Esp.  48.  {h)  2  E.  &  B.  216. 

Vicars  V.     Wilcocis,    supra,    is   com- 
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injury  the  same  as  he  who  procures  the  abstraction  of  goods 
after  delivery,  and  both  ought,  on  the  same  ground,  to  be 
made  responsible  "  (i). 

To  return  to  the  consideration  of  actions,  solely  and  exclu- 
sively founded  upon  tort,  the  case  of  Scott  v.  Shepherd  (/«) 
wiU,  on  examination,  be  found  to  show  very  clearly  what,  in 
actions  of  that  class,  is  meant  by  saying  that  damage  is  or  is 
not  the  '  natural '  or  '  probable  '  consequence  of  an  act  done. 
There,  it  was  held,  that  trespass  would  lie  against  an  indi- 
vidual who  first  set  a  squib  in  motion,  which,  after  being 
thrown  about  in  self  defence  (and,  therefore,  lawfully)  by 
various  persons,  at  last  put  out  the  plaintiff's  eye.  The 
decision  thus  come  to  proceeding  mainly  upon  this  ground, 
that  the  parties  intervening  between  the  plaintiff  and  the 
defendant,  having  acted  for  their  own  safety  and  for  self- 
preservation,  could  not  be  regarded  as  free  agents ;  and  that 
consequently,  there  was,  to  use  the  expression  of  Chief 
Justice  -De  Ch^ey,  a  "  chain  of  effects,"  which  connected  to- 
gether the  wrongdoer  and  the  injured  party,  rendering  the 
former  responsible  for  the  damage  resulting  from  his  tortious 
act  to  the  latter. 

To  a  like  effect  with  the  preceding  case  is  that  of  Vanden- 
hurgh  v.  Truax  (l) ;  there  the  defendant  had  pursued  an- 
other with  a  view  to  assaulting  him,  and  had  thus  driven 
him  for  protection  into  the  plaintiff's  shop,  where,  in  conse- 
quence of  the  pursued  party  running  against  a  cask  of  wine, 
injury  was  done.  It  was  contended,  upon  these  facts,  that 
the  defendant  was  not  liable,  inasmuch  as  the  damage  was 
occasioned,  not  directly  by  him,  but  by  a  third  party,  who 
might  properly  be  regarded  as  altogether  a  free  agent ;   the 

(i)  2  E.  &  B.  232,  233.     In  connec-  v.  RlcMrdion,  5  C.  B.  502. 

tion  -with  Lunnley  v.  Gye,  cited  in  the  (l)  i  Denio  (U.  S.)  R.  46i  ;  see  also 

text,  see  Sedman  v.  Walker,  1  Exch.  Gaille  v.  Swan,   19  Johns.  (U.  S.)  K. 

589  ;  per  cur.  Wdkr  v.  Bxker,  2  Wils.  381,  cited  Sodgw.  Dam.,  2nd  ed.,   79  ; 

422.  Assop  Y.  Yates,  2  H.  &  N.  708  ;  Alston 

(i)  2  W.  Bla.  892.      See  Gilbcrtson  v.  Hcrriny,  11  Exch.  822. 

H 
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Court,  however,  took  a  different  view  of  the  matter  before 
them,  remarking  that  it  may  be  laid  down  as  a  general  rule, 
that,  when  "  one  does  an  illegal  or  mischievous  act,  which  is 
likely  to  prove  injurious  to  others,  and  when  he  does  a  legal 
act  in  such  a  careless  and  improper  manner  that  injury  to 
third  persons  may  probably  ensue,  he  is  answerable  in  some 
form  of  action  for  all  the  consequences  which  may  directly 
and  naturally  result  from  his  conduct."  Such  being  the 
general  rule  applicable  in  determining  as  to  the  liability  of 
an  individual  under  circumstances  at  all  similar  to  those 
above  detailed,  it  is  observable,  that  the  existence  or  non- 
existence of  a  wrongful  intent  on  his  part  is  not  at  all 
adverted  to  in  it ;  the  reason  being,  that,  in  the  case  put, 
the  presence  or  absence  of  such  intention  would  be  wholly 
immaterial  in  regard  to  the  abstract  question,  whether  or 
not  legal  liability  would  be  entailed  by  the  particular  act 
done  (m). 

The  doctrine  as  to  remoteness  of  damage  will  hereafter  be 
considered  more  at  length  in  connection  respectively  with 
actions  founded  upon  contract  (ji)  and  those  originating  out 
of  tort  (o).  This  doctrine  has  on  various  occasions  been 
recently  applied  to  claims  for  pecuniary  compensation,  under 
two  important  enactments  (p),  which  empower  certain  pubhc 
companies  to  carry  out  their  works,  and  make  them 
responsible  in  damages  for  injury  caused  to  an  individual  by 
their  acts.  From  these  decisions  we  deduce  that,  unless  an 
injury  so  caused  would  have  been  the  subject  of  a  claim  for 
damages  at  common  law,  it  could  not,  unless  expressly  so 
provided,  lay  a  foundation  for  such  claim  when  occasioned  by 
something  done  in  the  exercise  of  statutory  powers,  as  in 
the  case  of  a  temporary  obstruction  to  a  highway — causing 
loss  of  trade  to  an  individual — occasioned  by  the  perform- 
ance of  some  lawful  and  necessary  work  ;  which  would  not, 

(m)  Post,  Book  III.  (o)  Post,  Book  III.,  Chap.  5. 

(n)  Post,  Book  II.,  Chap.  6.  (jj)  8  &  9  Vict.  cc.  18  &  20. 
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according  to  the  weight  of  authority,  be  actionable  at  common 
law  (q). 

The  class  of  cases  next  to  be  noticed  as  illustrating  the  where  pro- 

per  remedy 

proposition  that  damnu7)i  et  injuria  will  sometimes  fail  to  j^g'Jfj'"'^""'" 
give  a  right  of  action,  depends  upon  a  rule  concisely  laid 
down  by  Sir  W.  Blackstone  (r),  that  "  the  law  gives  no 
private  remedy  for  anything  but  a  private  wrong  ; "  and, 
"  therefore,"  as  he  proceeds  to  remark,  "  no  action  lies  for  a 
public  or  common  nuisance,  but  an  indictment  only ;  because, 
the  damage  being  common  to  all  the  king's  subjects,  no  one 
can  assign  his  particular  proportion  of  it,  or,  if  he  could,  it 
would  be  extremely  hard  if  every  subject  in  the  kingdom 
were  allowed  to  harass  the  offender  with  separate  actions." 
Where,  however,  an  individual  suffers  from  an  indictable 
offence,  as  a  nuisance,  extraordinary  damage — that  is, 
damage  over  and  above  that  which  in  common  with  the 
rest  of  the  commtmity  he  sustains, — he  will  be  entitled,  in 
respect  of  such  special  and  peculiar  damage,  to  maintain 
an  action  (s). 

Accordingly,  Sir  E.  Coke  observes  (t),  that  there  is  a 
"  diversitie  "  between  the  mode  of  procedure  for  disturbance 
of  a  private  and  a  public  way :  in  the  former  case,  the  law, 
he  says,  doth  give  unto  the  landowner,  whose  right  or  ease- 
ment is  disturbed,  an  action  for  recovery  of  damages  ;  but  if 
the  way  be  a  common  way,  and  if  any  man  be  disturbed  in 
going  that  way,  or  if  a  ditch  be  made  across  it  so  that  he 
cannot  go,  yet  he  shall  not  have  an  action  (u) ;  and  this  the 

(q)   Rklcet  V.  Metropolitan  S.   C,  Vavffhan,  li. 'R.  i  Q.  B.  190.     See  also 

L.  E..  2  H.  L.  175  (which  shows  that  Bat/le  t.  Charing  Cross  R.  C,  L.  R.  2 

Wilkes  V.    The    Sungerford    Market  C.  P.   638  ;   Herring  v.   Metropolitan 

Co.,  2  Bing.  N.  C.  281,  is  no  longer  to  Board  of  Works,  19  0.  B.,  N.  S.,  510  ; 

be  relied  upon,  is  indeed  overruled,  per  Cameron  v.  Charing  Cross  It.  C,  Id. 

Willes,  J.,  Beckett  t.  MidUmd  R.  C,  764. 

Ij.  E.  3  C.  P.  100),  where  the  prior  (r)  1  Com.  219. 

cases  are    reviewed ;    Reg.  v.  Metro-  (s)  1  Bla.  Com.  220. 

pUitan  Board  of  Works,  L.  R.  i  Q.  B.  (t)  1  Inst.  56,  a. 

361  ;   Hammersmith  R.  C.  v.  Brand,  {u)  See  WinterioUom  v.  Lord  Derby, 

in   Dom.    Proc.    July,    1869  ;   Reg.  v.  L.  R.  2  Ex.  316', 

11  2 
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law  lias  provided  for  avoiding  of  multiplicity  of  suits ;  for 
such  common  nuisance  the  apt  remedy  being  by  presentment 
before  a  grand  jury  in  the  proper  Court. 

In  Henley  v.  The  Mayor  of  Lyme  Regis  (y),  'which  may 
further  elucidate  the  present  subject,  the  declaration  set 
forth  a  charter  casting  an  obligation  upon  the  corporation 
(the  defendants  in  the  action)  to  do  repairs,  which  were  of 
general  and  public  concern,  to  certain  banks  and  sea-shore ; 
the  declaration  also  averred,  that  they  had  neglected  to  do 
such  repairs ;  and  that  the  plaintiff  had,  in  consequence,  sus- 
tained special  damage.  The  judges,  in  delivering  their 
opinion  to  the  House  of  Lords  with  reference  to  the  suf- 
ficiency of  the  declaration  in  this  case,  laid  it  down  as  clear 
and  undoubted  law,  that,  wherever  an  indictment  hes  for 
non-repair,  an  action  on  the  case  will  lie  at  the  suit  of  a 
party  sustaining  any  peculiar  damage  ;  and,  generally,  that 
where  the  Crown,  for  the  benefit  of  the  public,  has  made  a 
grant  imposing  certain  public  duties,  and  that  grant  has 
been  accepted,  the  public  may  enforce  the  performance  of 
those  duties  by  indictment,  and  individuals  peculiarly  injured 
by  action. 

The  principle  upon  which  the  preceding  case  was  decided 
was  referred  to  and  explained  by  the  Court  of  Exchequer  on 
a  recent  occasion  (w)  in  these  words  :  "  There  is  no  doubt  of 
the  truth  of  the  general  rule,  that  where  an  indictment  can 
be  maintained  against  an  individual  or  a  corporation  for 
something  done  to  the  general  damage  of  the  public,  an 
action  on  the  case  can  be  maintained  for  a  special  damage 
thereby  done  to  an  individual,  as  in  the  ordinary  case  of  a 
nuisance  in  the  highway,  by  a  stranger   digging  a  trench 

(v)  5  Bing.  91;  S.  C,  3  B.  &  Ad.  (recognising  Russell  v.  Men  of  Devon, 

77,  93  ;  2  CI.  &  P.  331 ;  per  Erie,  C.  2  T.  R.  667)  ;   Toung  v.  Davis,  7  H. 

J.,  Nielwll  V.  Allen,  1  B.  &  S.   936  ;  &  N.  760  ;  S.  C,  2  H.  &C.  197 ;  Par- 

S.  C,  Id.  916.  som  v.  St.  Mathem,  Bethnal  Green,  L. 

(w)  M'Kinmn  v.   Penson,    8  Excli.  R.  3  C.  P.  56. 
319 ;    .S'.   C   (in  errop),  9  Exoh.  609, 
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across  it,  or  by  the  default  of  the  person  bound  to  repair 
ratione  tenurce.  "Upon  this  ground  the  corporation  of  Lyme 
E.egis  were  held  to  be  bound  to  compensate  an  individual  for 
the  loss  sustained  by  non-repair  of  sea  ■walls  in  a  case  which 
was  decided  by  the  Court  of  Common  Pleas  "  (x). 

The  rule  of  law,  which,  in  certain  cases  of  a  quasi  criminal 
nature,  thus  merges  the  right  of  action  in  the  more  apt  and 
efficient  mode  of  procedure  by  indictment,  is  referred  by  high 
authorities  (y)  to  this  reason,  that  multiplicity  of  suits  should, 
wherever  practicable,  be  avoided.     The  reason  here  assigned, 
although  true  in  the  particular  class  of  cases  just  alluded  to, 
must  not  be  pushed  further  than  established  precedents  or 
express  decisions  will  justify ;  for,  as  Lord  Holt  remarks  in 
Ashby  Y.  White  (z),  "  If  men  will  multiply  injuries,  actions 
must  be  multiplied  too ;  for  every  man  that  is  injured  ought 
to  have  his  recompense.     Suppose  the  defendant  had  beat 
forty  or  fifty  men,  the  damage  done  to  each  one  is  peculiar  to 
himself ;  and  he  shall  have  his  action.     So,  if  many  persons 
receive  a  private  injury  by  a  public  nuisance,  every  man  shall 
have  his  action  (a).     Indeed,  where  many  men  are  offended 
by  one  particular  act,  there  they  must  proceed  by  way  of 
indictment  and  not  of  action,  for  in  that  case  the  law  will  not 
multiply  actions.     But  it  is  otherwise  when  one  man  only 
is  offended  by  that  act,  he  shall  have  his  action  ;    as  if  a 
man  dig  a  pit  in  a  common,  every  commoner  shall  have  his 
action   on  the  case,  per  quod  cofrimuniam  suam,  in  tarn 
amplo  TTbodo  habere  non  potuit,  for  every  commoner  has  a 
separate  right"  (b). 

Where  an  Act  of  Parliament  imposes  a  penalty  on   any  Peuai  action 

....  .    .  r  J  .by  'party 

one  violatmg  its  provisions,  but  enacts  that  no  proceeding  aggrieved.' 
for  recovery  of  such  penalty  shall  be  taken  by  any  person 

{x)  See  HartweU  v.  Ryde  Commis-  72  ;  Co.  Litt.  56,  a. 

sioners,  3  B.  &  S.  361.  (6)  See  alao  Mm-ya's  case,    5   Eep. 

(y)  Ante,  p.  86  ;  4  Bla.  Com.  167.  113  a ;  Bohson  y.  Blachmore,  9  Q.  B, 

(z)  Ld.  Raym.  933.  991,  1002  ;  Judgm.,  Pryce  v.  Belcher, 

(a)  Citing  WUUams's  case,   5  Kep.  3  C.  B,  92. 
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Other  than  "  a  party  grieved,"  without  the  consent  in  writing 
of  the  Attorney-General,  a  plaintiff  suing  without  such  con- 
sent will  be  required  to  show  that  his  private  interests  have 
been  affected  by  the  act  complained  of,  and  that  he  has 
been  "  aggrieved  "  thereby  specially,  and  not  merely  as  one 
of  the  public  (c). 
Merger  of        As   Connected  with  the   distinction  between  public  and 
felony.        private  wrongs,  another  point  may  properly  be  noticed,  viz. 
the  suspension  of  the  civil  remedy  where  the  act  done  is 
felonious.    "  The  policy  of  the  law,"  says  Lord  Ellenhorough, 
C.  J.  {d),  "requires,  that,  before   the  party  injured  by  any 
felonious  act  can  seek  civil  redress  for  it,  the  matter  should 
be  heard  and  disposed  of  before  the  proper  criminal  tribunal, 
in  order  that  the  justice  of  the  country  may  be  first  satisfied 
in  respect  of  the  public  offence  ; "  for,  as  remarked  by  another 
learned  Judge  in  the   case  just  mentioned,  it  might  very 
likely  happen  that  criminal  justice  would  be  defeated  if  the 
injured  party  were  first  permitted  to  obtain  a  civil  satisfac- 
tion for  the  injury.     The  rule  in  question,  however,  applies 
only  where  the  act  done  amounts  to  felony ;  and  even  then 
it    causes  a  postponement   merely,  and    not   a  permanent 
merger  or  extinguishment,  of  the  right  of  action,  so  that,  if 
the  wrong-doer  be  tried  and  acquitted  of  the  felony,  he  may 
then  be  made  civilly  amenable  for  the  wrong  done :  if,  on 
the  other  hand,  he  be  convicted  of  the  felony  and  undergo 
his  punishment,  there   seems  to  be  no  reason  theoretically 
— though,  on  account  of  the  operation  of  the  law  of  forfei- 
ture (e),   there  might  be  practically — why  an  action  for 

(c)  Boyce  v.  Siggins,  li  C.  B.  1  ;  24  &  25  Vict.  c.  96,  b.  100,  tie  resti- 
HoUis  V.  Marshall,  2  H.  &  N.  755.  tution  of  stolen   property  may,   after 

(d)  Crosby  v.  Leng,  12  East,  413  ;  conviction  of  the  thief,  he  ordered  by 
Welloch  V.  Oonstantine,  2  H.  &  C.  the  Court ;  this  remedy  being  cumiila- 
146.  tive  and  superadded  to  that  by  action. 

(c)  See  Bullock  v.  Bodcls,  2  B.  &  Scattcrgood  v.  Sylvester;  15  Q.  B.  SOU. 

Aid.  258  ;  'Bishop  y.  Curtis,    18  Q.  B.  As  to  the  power  vested  in  the  Court  to 

S78  ;  12  Rep.  121.  order  restitution,  &c.,  see  iJcy.  v.  P/o'ff, 

It  should  be  observed  al%o,  tii:it,   by  Bell,  C.  C.  235. 
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damages  should  not  be  maintainable  against  him  at  the  suit 
of  the  prosecutor.  As  authorities  in  support  of  the  rule 
respecting  the  suspension,  or  rather  the  postponement,  of  the 
right  of  action  under  the  circumstances  specified,  may  be 
mentioned  Stone  v.  Marsh  (/) ;  and  White  v.  Spettigue  (g), 
followed  in  Lee  v.  Bayes  [h),  which  shows  that  the  doctrine 
in  question  does  not  apply  as  between  the  party  injured  and 
a  third  person  innocent  of  the  felony.  The  operation  of  this 
doctrine  is  excluded  by  the  first  sect,  of  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93),  in  any  case  remediable  under  the  pro- 
visions of  that  statute.   ' 

Besides  cases  like  the  preceding,  where  the  private  merges  Bedresa 

.-,-,.  .  1  1  •      denied  on 

m  tne  public  wrong,  others  again  present  themselves  m  grounds 
which  considerations  of  general  expediency  or  public  policy  P°"'=y- 
forbid  our  Courts  to  interfere,  or  to  compel  compensation  to 
a  claimant  for  damage  caused  by  the  act  of  another.  As 
illustrative  of  what  is  here  meant,  reference  may  be  made  to 
Johnstone  v.  Sutton  (i),  which  shows  that  an  action  will  not 
lie  against  a  commanding  officer  for  anything  done  by  him 
in  the  course  of  discharging  his  duty  or  incidental  thereto;  to 
Buron  v.  Denman  (Jc),  which  seems  to  show  that  the  rati- 
fication by  the  Crown  of  a  trespass  ipso  facto  alters  its 
character,  and  renders  it  no  longer  actionable ;  to  Phillips 
V.  ^yre  (f),  which  shows  that  a  colonial  measure  of  indemnity 
may  neutralize  the  tortious  quality  of  an  act;   and  to  the 


(/)  6  B.  &  C.  551,  561,  cand  autho-  v.    Gatrill,  2  Sm.  &  G.  353  ;  Dudlep, 

rities  cited  Leg.  Max.,  4th  ed.,  209.  la  tie.   Banking  Co.  v.  Spittle,  1  Johns, 

any  case  falling  within  the  class  above  &  H.  14. 

adverted  to,  the  same  act  constitutes  (i)  1  T.  R.  493,  510,   784.     S.  C, 

in  truth  both  &  public  and  a  private  Broom's  Const.    L.,  p.  C50,   and  Note 

wrong ;  ibs  private  wronj  is  recognised,  thereto. 

but  the  consideration  of  it  is  postponed,  [k)  2   Exch.   167,    and   cases   there 

in  order   that  the  party  injured   may  cited.    Aoc.  judgm.,  Secretary  of  State 

prosecute  for  the  pmblic  .  offence  :    see  of  India  v.  Sahaba,  13  Moo,  P.  0.  C. 

per  ErU,  J.,  11  Q.  B.  895.  86. 

{y)  13  M.  &  W.  603.  (I)  L.  R.  4  Q.  E.  225. 

(h)  18  C.  B.  599.  See  also  Wkkham 
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fundamental  doctrine  of  our  constitution  which  declares  that 
"  the  King  can  do  no  wrong  "  (m). 

Now,  in  cases  falling  within  the  scope  of  the  principles 
here  adverted  to,  grievous  wrong  may  possibly  be  done,  and 
damage  may  be  caused  to  an  individual,  and  yet  no  kind  of 
remedy,  or,  at  all  events,  no  remedy  by  action  may  be  open 
to  him  in  a  Court  of  law.  Such  cases  consequently  offer  an 
exception  to  the  rule  which  ordinarily  prevails,  that  damnum 
et  injuria  constitute  a  ground  of  action. 
Non-iia-  One  important  class  of  decisions,  resting  strictly  on  grounds 

bility  of  ■*■  ^         ^  .  .  ,        , 

ji^ioiai  of '  public  policy,'  demands  attention  in  connection  with  what 
has  been  just  said.  I  allude  to  those  which  affirm  the  doc- 
trine of  the  non-liability  of  judicial  officers  for  damage 
resulting  from  acts  done  by  them  in  that  capacity. 

—of  the  A  little  reflection  might   lead   one    to    suppose  that  a 

superior  ... 

Courts.  discretionary  power,  so  extensive  as  that  confided  by  our 
constitution  to  the  Judges  of  the  superior  Courts,  must  be 
accompanied  with  a  corresponding  degree  of  irresponsibility. 
If,  therefore,  the  Judge  in  the  exercise  of  his  discretion  com- 
mits an  error,  he  will,  as  a  general  rule,  be  protected  from 
penal  or  even  from  civil  liability.  The  law,  says  Lord 
Bacon  (n),  has  so  much  respect  for  the  certainty  of  judgments 
and  authority  of  Judges,  that  it  will  not  permit  any  error  to 
be  assigned  which  impeaches  them  in  their  trust  and  office, 
and  in  wilful  abuse  of  the  same,  but  only  in  ignorance  and 
mistaking  either  of  the  law  or  of  the  case  and  matter  in  fact. 
"  No  action,"  says  North,  C.  J.  (o),  "  will  lie  against  a  Judge 
for  what  he  does  judicially,  though  it  should  be  l&iifalsb 
mAtlitiosl  et  scienter  {j))-  They  who  are  entrusted  to  judge 
ought  to  be  free  from  vexation,  that  they  may  determine 

{m)  Leg.  Max.,   4th  ed.,  pp.   53  et  Eep.  23. 
seq.  ;  per  Lord  iymcZ7m)-s«,  C,  Viscount  (o)  Barnardiston  v.  Soame,  6  Ho-sr. 

OanUrbury  v.  Att.-Gen.,   1  PkiU.  36.  St.  Tr.  1096. 

Seejudgm.,  Bogars  v.  Dtitt,   13  Moo.  {p)  Citing  12  Hep.    24;    Fray  v. 

P.  C.  C.  236.  BUchhurn,  3  B.  &  S.  576  ;  Tlimas  v. 

{n)  Max.   17  ;    Floyd  v.  Barker,  12  CJiurion,  2  Id.  475. 
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without  fear;  the  law  requires  courage  in  a  Judge,  and 
therefore  provides  security  for  the  support  of  that  courage." 
"  Therefore,"  sa,js  Lord  Mansfield,  C.  J.  (g),  "  by  the  law  of 
England,  if  an  action  be  brought  against  a  Judge  of  Record 
for  an  act  done  by  him  in  his  judicial  capacity,  he  may  plead 
that  he  did  it  as  a  Judge  of  Record,  and  that  will  be  a 
complete  justification  " : — ex.  gr.  in  an  action  for  slander  (r). 

The  general  principle  of  exemption  from  liability  thus  laid 
down  is  of  great  importance.  It  is  necessary  to  the  free  and 
impartial  administration  of  justice,  that  those  who  have  been 
appointed  to  dispense  it  "  should  be  uninfluenced  by  fear  and 
unbiassed  by  hope.  Judges  have  not  been  invested  with 
this  privilege  for  their  own  protection  merely ;  it  is  calcu- 
lated for  the  benefit  of  the  people  by"  insuring  to  them  a 
calm,  steady,  and  impartial  administration  of  justice  "  (s). 

So  in  Oamett  v.  Ferrand  {t),  it  is  laid  down  by  Lord 
Tenterden,  as  a  general  rule  of  very  great  antiquity  (u), 
"  that  no  action  will  lie  against  a  Judge  of  Record  for  any 
matter  done  by  him  in  the  exercise  of  his  judicial  functions." 
.  .  .  "  In  the  imperfection  of  human  nature,"  says  the 
same  learned  Judge,  "  it  is  better  that  an  individual  should 
occasionally  suffer  a  wrong,  than  that  the  course  of  justice 
should  be  impeded  and  fettered  by  constant  and  perpetual 
restraints  and  apprehensions  on  the  part  of  those  who  are  to 
administer  it.  Corruption  is  quite  another  matter ;  so  also 
are  neglect  of  duty  a/nd  misconduct :  for  these  I  trust  there 
is,  and  always  will  be,  some  due  course  of  punishment  by 
public  prosecution." 

But  although  the  general  principle  thus  laid  down  ap- 
pears, at  first  sight,  sufficiently  clear  and  definite,  difficulty 
may  sometimes  be  felt  in  deterniining  what  acts   can  and 

(q)  Mostyn  v.  Pah-igas,  Cowp.  161.  v.  Reg.,  11  Q.  B.  796. 

(?■)  Scott  V.  Stansfdd,  L.  R.  3  Ex.  («)  6  B.  &  C.  611. 

220.  (u)  See  Hammond  v.  Howell,  1  Mod.  . 

(a)  Taaffe  v.  Downes,  3  Moo.  P.  C.  184;   S.   C,   2  Mod.  218;    BusheU's 

C.  36,  u.,  cited  per  Pari:e,  B.,  Ryalis  case,  1  Mod.  119. 
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what  cannot  properly  be  considered  as  judicial,  so  as  to  fall 
within  its  operation.  Taaffe  v.  Bownes  (x),  however,  shows, 
that  if  it  be  once  established  that  the  particular  act  in  ques- 
tion "  emanated  from  and  was  appropiiate  to  the  legal 
duties  "  of  the  office  of  Judge  of  a  Court  of  Record,  such  act 
may  be  viewed  as  purely  judicial,  and,  therefore,  within  th-e 
rule.  Nor  will  the  test  here  suggested  be  applicable  merely 
to  acts  done  in  open  Court,  it  will  apply  also  to  such  as  are 
done  at  Chambers  ;  equal  privilege  in  either  case  attaching 
to  the  judicial  office  (3/). 

If,  moreover,  the  Judge  of  a  Court,  not  of  Record,  has  a 
criminal  or  quasi-criminal  jurisdiction  in  respect  of  the 
matter  suh-judice,  the  person  charged,  and  the  place  where 
the  offence  is  alleged  to  have  been  committed,  he  will,  it 
seems,  be  irresponsible  for  an  act  done  in  the  exercise  of  his 
judicial  functions  (z). 

Where,  however,  the  particular  act  complained  of  was 
done  by  the  Judge  when  not  acting  judicially,  or  in  respect 
of  a  matter  not  within  his  juiisdiction,  the  principle  just 
stated  does  not  apply.  Thus,  in  Calder  v.  Halket  (a),  we  find 
it  broadly  laid  down,  that  "  English  Judges,  when  they  act 
wholly  without  jurisdiction,  whether  they  may  suppose  they 
had  it  or  not,  have  no  privilege."  And  Bicas  v.  Lord 
'Brougham  {h),y/hich  was  an  action  of  trespass  against  the 
then  Lord  Chancellor  for  a  committal  for  contempt  under  an 
order. alleged  to  be  illegal,  will  not  be  found  to  impugn  the 

{x)  3  Moo.  P.  C.  C.  60,  n.  ;  Broion  il/acsAaZsm,  10  Kep.  68  b,  cited  Judgm., 

T.  Copley,   8  Sc  N..  R.  350  ;  per  Lord  MorreU  y.  Martin,  3  M.  &  Gr.  595  ; 

Srouffham,  Ferguson   v.  Earl  of  Kin-  Sovlden  v.  Smith,  14  Q.  B.  841,  cited 

noidl,  9  CI.  &  F.  289,   290.      See  also  Gelen  v.  HaU,  i  H.  &  N.  389.'     See 

Brooms  Jr.,  Vol.  I.,  pp.  586-690.  Lcvyy.-  Moylan,  10  0.  B.  189;  £ea«- 

(?/)  Per  Lord  Nurhury,  3  Moo.  P  C.  rain  v.  Scott,  3  Camp.  388  ;  Peases. 

C.  60,  n.  amytor,    3   B.   &   S.   620,  641,  644, 

(z)  Kemp  V.  Neville,  10  C.  B.,  W.  S.,  654. 

523,    547,    651,  where   the  cases  are  (6)  6  Car.  &  P.  249 ;  Hamilton  v. 

collected.  Anderson,  3  Macq.  H.  L.  Ca.  363. 

(a)  3  Moo.  P.  C.  C.  23  ;  Case  of  the 
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proposition  just  stated,  because  there  the  matter  in  question 
certainly  fell  within  the  general  jurisdiction  of  the  Judge. 

Again,  where  an  individual  acts  in  a  judicial  capacity 
imder  an  invalid  appointment  or  commission,  we  have 
express  authority  for  saying  that  the  party  so  acting  would 
not  be  privileged  or  exempted  from  civil  liability. 

In  Oahan  v.  Lafitte  (c),  an  action  for  trespass  and  false 
imprisonment  was  held  to  lie  against  individuals  exercising 
the  oflSce  of  Judges,  in  one  of  our  West  India  Islands,  of  a 
colonial  court,  under  commissions  from  the  governor  of  the 
island  which  were  infonnal  and  void.  And  this  case  is, 
therefore,  directly  in  point,  as  sustaining  the  proposition  just 
stated. 

The  above  remarks  will  amply  suffice  to  show  that  the 
honesty  and  integrity  of  a  Judge  of  one  of  our  superior 
Courts,  when  acting  in  his  judicial  capacity,  cannot  be 
brought  in  question  by  action.  Of  course,  if  a  mistake  be 
committed  by  him  in  point  of  law,  the  case  is  altogether 
different,  and  then  his  decision  may  ordinarily  be  revised, 
either  by  the  Court  out  of  which  the  record  issued,  or  by  the 
Court  of  error. 

Some  of  the  cases  latterly  cited  clearly  establish  that  there 
are  exceptions  to  the  general  rule,  that  injuria  sine  damno 
is  actionable  (d).  And,  by  passing  under  review  the  ordi- 
nary defences  available  in  actions  founded  either  upon 
contract  or  in  tort,  further  instances  will  readily  present 
themselves,  where  for  one  reason  or  another  our  law  inter- 
feres to  protect  parties  from  civil  liability  by  action  for 
wrong  done,  ex.  gr.,  for  breach  of  contract,  on  the  ground  of 
infancy  or  coverture, — or  for  personal  injury  caused  by 
negligence,  on  the  ground  that  the  suffering  party  has,  by 

(c)  3  Moore,  P.  C.  C.  382.  Txpon  the  case  have  teen  rejected  for 

(d)  Etvide  t^bt  North,  C.  J.,  Bar-  novelty  and  reasons  of  inconvenience  : '' 
nardiston  v.  Soame,  6  St.  Tr.  1107,  Smnfen  v.  Lord  Chelmsford,  5  H.  & 
who  adduces  instances  "  where  actions  IT.  890. 
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the  want  of  ordinary  care,  himself  contributed  to  cause  the 
damage  complained  of, — or,  again,  -where  the  express  words 
or  general  scope  and  purview  of  a  statute  bar  the  remedy  by 
action  (e).  I  shall  not,  indeed,  just  now  attempt  to  examine 
the  additional  cases  here  adverted  to  as  being  in  their  nature 
exceptional  to  the  above  rule,  for  such  an  inquiry,  if  properly 
pursued,  would,  in  truth,  be  identical  with  a  disquisition 
upon  legal  principles  generally,  whence  alone  the  existence 
of  legal  rights  can  be  deduced. 

It  may,  however,  in  concluding  this  division  of  my  subject, 
be  well  to  call  to  mind,  that,  in  the  vast  majority  of  cases 
which  are  brought  into  Courts  of  justice,  both  damnum  and 
injuria  combine  (though  sometimes,  for  specific  reasons, 
ineffectually)  in  support  of  the  claims  put  forth  ;  the  object 
of  a  plaintiff  usually  ( / )  being  to  recover  by  his  action, — if 
not  liquidated  or  ascertained,  at  all  events — substantial 
damages.  The  surest  test,  however,  which  can  be  applied 
to  determine  whether  or  not  a  legal  right  has  in  any  given 
case  been  invaded,  would  seem  to  be  this^ — are  or  are  not 
nominal  damages  recoverable  at  suit  of  the  claimant?  if 
they  be,  then,  clearly,  a  right  has  been  invaded,  and  an 
action  will  lie  (g). 

(e)  See    Younj  t.  Davis,  2  H.  &  C.  brought  for  reooTeiy  of  land  or  of  some 

197  ;  iS.  0.,  7  H.  &  N.  760  ;  Marshall  chattel  in  specie,  or  to  vindicate  a  right, 

T.  Nicholls,  18  Q.  B.  882  ;  Stevens  t.  or  in  some  other  cases. 
Jeacocke,  11  Q.  B.  731;   Vestry  of  St.  {g)  The  reader  mU  hare  observed 

Pancras  v.  Batterbury,  2  C.  B.,  N.  S.,  that  the  principles  discussed  in  thefore- 

477;   Watkins  y.  The  Great  Northern  going  chapter  apply  not  merely  to  rights 

R.   C,  16  Q.  B.  961  ;  Couch  v.  Steel,  enforceable  in  the  superior  Courts,  but 

3  E.  &  B.  402  ;  Kennct  and  Avon  Nav,  to  such  common  law  rights  also  as  are 

Co.  V.  Witherington,  18  Q.  B.  531,  544.  within  the   cognisance  of  the  County 

(/)  That  is,  where  the  action  is  not  Court. 
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Sect.  1.  Action  at  Law. 
1.  Considerations  preliminary  to  issuing  the  Writ. 

Assuming  that  an  action  will  only  lie  for  a  legal  wrong, 
for  the  invasion  of  a  legal  right,  for  the  misfeasance,  mal- 
feasance, or  non-feasance  of  a  duty  imposed  by  law  (a),  or  for 
the  recovery  of  land  or  of  some  specific  thing,  it  will  pro- 
bably be  admitted  that  the  existence  of  a  remedy  presup- 
poses a  right,  and  that  right  and  duty  are  in  truth  corre- 
lative (h) ;  so  that,  where  a  right  has  been  invaded,  there 
must  have  been  a  duty  violated.  Keeping  these  remarks  in 
mind,  we  may  accept  the  definition  of  an  action  at  law 
offered  by  Sir  E.  Coke,  who  tells  us  (c)  that  "  an  action  is 
the  legal  demand  of  a  man's  right." 

The  philosophical  mode  of  presenting  the  above  subject  to 
the  mind  would  seem  to  be  by  referring  to  the  distinction 
often  insisted  upon  between  perfect  and  imperfect  rights  (d) 
and  obligations,  for  the  idea  of  a  perfect  right  implies  that 

{a)  As  to  the  right  of  action,  if  any,  (c)  Co.  Litt.  285,  a. 

in  this  case,  see  further,  post,  Bk.  III.  {d)  Private  rights,  i.  e.  rights  en- 

(5)  "Bight  always   implies   a  cor-  joyed   exclusiTely  and    enforceable  by 

relative  duty  : "  Kichaidson,  Diet,  ad  individuals,  are  here  spoken  of . 
verb.  "Eight." 
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be  on  whom  it  is  conferred  must  have  some  sufficient  and 
adequate  means  of  enforcing  it.  But  a  resort  to  violence 
and  force  cannot,  with  due  regard  to  the  interests  of  society, 
be  intrusted  to  any  one  of  its  individual  members  who  may 
think  himself  aggrieved  ;  and  this  for  a  threefold  reason — 
first,  because  the  complainant  himself  cannot  properly  be 
allowed  to  decide  as  to  the  fact  of  a  wrong  having  been  done ; 
2ndly,  because  he  might  lack  the  power  of  compelling  com- 
pensation for  it ;  and  thirdly,  because,  if  he  possessed  the 
power,  he  might  exercise  it  in  a  manner  detrimental  to  the 
interests  and  well-being  of  the  community. 

The  State,  therefore,  assumes  to  itself  the  task  of  deciding 
as  to  the  fact  whether  or  not  a  wrong  has  been  done,  and  of 
judging  as  to  the  nature  of  the  right  alleged  to  have  been 
invaded  ;  and  further,  when  necessary,  it  likewise  assumes 
the  privilege  of  vindicating  the  party  aggrieved  against  the 
aggressor.  Now,  all  this  is  effected  in  very  many  cases 
through  the  medium  of  an  action  at  law,  whereby  an  indi- 
vidual member  of  the  community  puts  in  motion  the  ma- 
chinery provided  by  the  State  for  the  purpose  of  obtaining 
a  formal  recognition  of  the  justice  of  his  claim,  and  then  of 
compelling  its  enforcement  against  his  adversary.  In  the 
conception,  therefore,  of  an  action  at  law,  the  (mtor  or 
plaintiff,  the  reus  or  defendant,  and  the  judex  or  judge,  will 
be  found  to  be  essential  elements. 

Before,  however,  an  individual,  conceiving  that  he  is  ag- 
grieved, can  safely  resort  to  the  remedy  by  action,  he  should 
satisfy  himself  in  regard  to  several  preliminary  matters  :  he 
should  inquire  whether  a  complete  cause  of  action  is  vested 
in  him ;  whether  or  not  the  right  of  action  has  been  post- 
poned or  extinguished,  or  has  become  barred  by  any  Statute 
of  Limitations  ;  he  should  consider  whether  or  not  any  notice 
of  action  is  requisite,  and,  if  so,  to  whom  and  when  it  must 
be  given.  Further,  it  will,  most  probably,  be  found  advisable, 
before  issuing  the  writ,  to  determine  as  to  the  form  of  action 
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wliicli  may  be  proper ;  and  lastly,  it  will  be  necessary  to 
select  the  parties  by  and  against  whom  respectively  it  should 
be  brought. 

With  reference  to  each  of  the  above  heads  of  inquiry,  it 
is  my  intention  to  say  a  few  words,  lest,  in  confining  myself 
strictly  to  an  examination  of  the  necessary  steps  and  stages 
in  an  action,  these  preliminary  matters,  which  are  of  at 
least  as  vital  concern  to  a  suitor,  should  be  lost  sight  of  or 
forgotten. 

1.  In  the  first  place,  then,  the  party  proposing  to  sue 
ghould  satisfy  himself  that  he  has  a  complete  cause  of  action 
against  the  defendant ;  for,  at  the  trial,  he  will  have  to  show 
that  a  right  of  action  existed  and  was  vested  in  him  before 
he  commenced  his  suit  (e),  i.  e.  before  he  issued  his  writ,  the 
date  of  the  writ  being,  as  will  hereafter  appear,  that  of  the 
commencement  of  the  action.  Sometimes,  on  instituting  the 
inquiry  here  suggested,  it  will  be  found  that  the  supposed 
contract,  relied  upon  as  the  ground  of  action,  was,  in  fact, 
never  fully  assented  to  by  the  opposite  party,  or  that  its 
terms  were  not  defined  with  sufficient  precision  to  render  it 
binding  (/),  or  that  a  right  of  action  was  intended  to  accrue 
solely  upon  the  happening  of  some  event  which  has  not  yet 
occurred  (g),  or  upon  the  performance,  by  the  contractee,  of 
some  condition  precedent  which  he  has  failed  altogether  to 
perform  (h).     Though  "  if  a  man  binds  himself  to  do  certain 


(e)  Casti-ique  v.  Bernabo,    6  Q.  B.  Bowden,  Id.  162  ;  Dicker  v.  Jackson, 

498  ;  Kii^  v.  AccMmvilative  Ass.  Co.,  6  C.  B.  103  ;   Pordher  v.   Gardner,  8 

3C.  B.,  N.  S.,  151.  C.  B.  461  ;  Pordage  v.   Cole,  1  Wms. 

(/)  Post,  Book  II.,  Chap.  1.  Saunds.  320  a.  (4)  ;  NowelZ  v.  Mayoi; 

ig)  Alder  v.  Boyle,  4  C.  B.  635.  <tc.,  of  Worcester,  9  Exch.  457;  Jones 


(h)  Mason  v.  Harvey,  8  Exch.  819 
Grafton  v.  Eastern  Counties  R,  C, 
Id.  699.;  Emit  v.  Bishop,  Id.  675 
BankaH  v.  Bowers,  L.  R.  1  C.  P.  484 
Hudson  V.  BUton,  6  E.  &  B.  565 
Kingdom  v.  Cox,  5  C.  B.  522  ;  Jowet\ 
v.  Spencer,  1  Exch.  647  ;  Judson  v. 


V.  Cannock,  3  H.  L.  Ca.  700  ;  ffUl 
V.  Mount,  18  C.  B.  72 ;  SoheHs  v. 
Brett,  11  H.  L.  Ca.  337  ;  Newson  v. 
Smythies,  3  H.  &  N.  840  ;  Jonassolin  t. 
Great  Northern  R.  C,  10  Exch.  434  ; 
Smith  T.  Maimers,  5  C.  B.,  N.  S., 
632,  637  ;  Petty  v.  Sidmey,   Id.   679  ; 
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acts  which  he  afterwards  "renders  himself  unable  to  perform, 
he  thereby  dispenses  with  the  performance  of  conditions 
precedent  to  the  act  which  he  has  so  rendered  himself  unable 
to  perform  (i). 

It  cannot,  however,  be  laid  down  as  a  universal  rule,  that 
where,  by  agreement,  an  act  is  to  be  done  on  a  future  day, 
no  action  can  be  brought  for  a  breach  of  the  agreement  till 
the  day  for  doing  the  act  in  question  has  arrived.  "  If,"  says 
Lord  Campbell,  G.  J.  (k),  "a  man  promises  to  mai'ry  a 
woman  on  a  future  day,  and  before  that  day  manies  another 
woman,  he  is  instantly  liable  to  an  action  for  breach  of  pro- 
mise of  marriage  (I.)  If  a  man  contracts  to  execute  a  lease 
on  and  from  a  certain  day  for  a  certain  term,  and  before  that 
day  execiites  a  lease  to  another  for  the  same  term,  he  may 
be  immediately  sued  for  breaking  the  contract  (m).  So,  if 
a  man  contracts  to  sell  and  deliver  specific  goods  on  a  future 
day,  and  before  the  day  he  sells  and  delivers  them  to 
another,  he  is  immediately  liable  to  an  action  at  the  suit  of 
the  person  with  whom  he  first  contracted  to  sell  and  deliver 
them"(7j).  "All  the  cases  admit,"  said  Lord  Alvanley,m 
Touteng  v.  Hubbard  (o),  "  that  where  a  party  has  been 
disabled  from  performing  his  contract  by  his  own  default,  it 
is  not  competent  to  him  to  allege  the  circumstances  by  which 
he  was  prevented  as  an  excuse  for  his  omission."  In  cases  of 
this  kind,  it  may  be  that,  by  the  contract  to  do  an  act  on  a 
future  day  a  relation  is  constituted,  between  the  parties, 
which  raises   an    implied  promise,  that,  in  the  meantime. 


Seef/er  v.  DutJde,   8  C.  B.,  N.  S.,  45  ;  (m)  Foi'd  v.  Tiletj,  6  B.  &  0.  325 ; 

Leakey  v.   Lucas,    14  C.   B.,    N.    S.,  Lovdoch  v.  Franklyn,    8  Q.  B.    371. 

491.  See  Bmier  v.  Carpenter,   2  0.  B.,  N. 

(i)  Judgm.,  Sands  v.  Clarhe,  8  C.  B.  S.,  56. 

762.  (n)  Bowdell  v.    Parsons,    10    East, 

(k)  Hochster  r.  Be  La  Tour,  2  E.  &  359. 

B.  678.  (o)  3  B.  &  P.  302,  adopted  in  Espo- 

(I)  Sliort  V.  Stone,  8  Q.  B.  358.   Sec  sito  v.  Bowden,  4  E.  &  B.  978  ;  S.  C, 

Qaines  v.  Smitli,  15  M.  &  W.  189.  (reversed  in  Error),  7  Id.  763. 
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neither  will  do  anything  to  the  prejudice  of  the  other 
inconsistent  with  that  relation ;  and  upon  a  breach  of 
this  implied  promise  an  action  will  lie  without  waiting 
for  the  expiration^  of  the  time  specified  in  the  original  con- 
tract {p). 

The  I7th  section  of  the  Statute  of  Frauds  (g)  will  be  found 
to  offer  a  strong  illustration  of  the  rule,  that  no  action  should 
be  commenced  until  the  cause  of  action  is  complete ;  for 
although  that  section  only  requires  some  memorandum  in 
writing  of  a  contract,  not  that  the  entire  contract  itself 
should  be  in  writing,  nevertheless,  a  memorandum  signed 
after  action  brought  would  not  satisfy  the  statute  (r). 

2.  The  party  purposing  to  sue  will  do  well  to  consider 
whether  or  not  the  right  of  action  has  been  postponed  by  the 
act  of  the  parties  or  has  been  altogether  extinguished.  This 
right  may  be  postponed,  as  by  credit  being  giving  for  a  spe- 
cified period  (s),  or  by  the  receipt  of  a  bill  of  exchange  or 
promissory  note  payable  at  some  future  day,  "  for  and  on 
account  of"  the  cause  of  action  (i) ;  which  is  a  sort  of  quali- 
fied or  conditional  payment  (tt).  The  right  in  question  may 
be  altogether  extinguished  (x),  as  by  merger  (ij),  by  payment, 

(p)  Judgm.,    HochMer    v.    De  La  v.  CaMwdl,  3  B.  &  S.  826. 
Twi/r,  2  E.  &  B.  689,  694,  recognised  (q)  Post,  Book  11.,  Chap.  2. 

Avery  v.  Bowden,  5  E.  &  B.  728  ;  S.  (r)  Arg.,  Mitcheson -v.  Nicol,  7Exoh. 

a,  6  Id.  962  ;  and  cited  Ohurchwa/rdv.  935  ;  BiU  v.  Bament,  9  M.  &  W.  36. 
Seg.  6  B.  &  S.  854,  855  ;    Croochewii  (s)  See  per  Patteson,  J.,  Lamib  v. 

V.  Fletcher,  1  H.  &  N.  915  ;  per  ErU,  Pegg,  1  Dowl.  447. 
C.  J.,  Bwrthohmew  v.  Ma/rJcmck,  15  C.  (t)  Kearalahe  r.   Morgan,   5  T.  R. 

B.,  N.  S.,  716  ;  per  MomU,  J.,  Leids  513  ;   per  PoUock,  0.  B.,  Qrifflths  v.      ' 

V.   Clifton,   14  C.  B.    253 ;    and  per  Owen,   13  M.   AW.    64 ;  James  v. 

Jervis,  C.  J.,  6  B.  &  B.  961  ;  Cort  v.  WiUiamg,   Id.    828  ;    and  cases  cited 

Amiergate,    Nottingham,  and  Boston  Oiihons  v.  VouiUon,  8  C.  B.  843.     See 

B.  a,  17  Q.  B.  127  ;  Emmens  v.  El-  Rugg  v.  Weir,  16  C.  B.,  N.  S.  471. 
derton,  4  H.  L.  Ca.  624 ;  5.  C,  6  C.  B.  («)  Bottomley  r.  Nuttall,  5  C.  B., 
160  ;  4  Id.  479  ;   Danube,  &c.,  R.  G.  N.  S.,  137,  and  cases  there  cited. 
Y7,Xenos,  13  C.  B.,  N.  S.,  825  ;  S.  C,          (x)  See,  in  connection  with  the  text, 
11  Id.  152 ;  M'Intyre  v.  Beleher,  14  Oi-oft  v.  London  and  North  Western 

C.  B.,  N.  S.  654,  664.      See  Barrick  iJ.  C,  3  B.  &  S.  436. 

T.  Buba,  2  C.  B.,  N.  3.,  563  ;   Taylor  (y)  Post,  Book  II.,  Chap.  1. 
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or  by  a  release  ;  and  if  once  extinguished,  for  ever  so  short  a 
time,  it  cannot  again  revive  (z). 

Sometimes  a  plaintiff,  in  order  to  avoid  incurring  useless 
expense  and  disappointment,  will  be  well  advised  to  examine 
the  Statute  of  Limitations  applicable  to  his  case,  with  a 
view  to  ascertaining  whether  his  remedy  is  barred  by  its 
provisions,  or,  at  all  events,  with  a  view  to  preventing  its 
operation. 

3.  Where  the  proposed  action  is  to  be  brought  under  the 
provisions  of  an  Act  of  Parliament,  care  must  of  course  be 
taken  that  the  requirements  (if  any)  of  the  particular  Act 
having  reference  to  matters  preliminary  to  the  issuing  of  the 
writ  be  complied  with.  In  some  cases,  for  instance,  the  con- 
sent of  a  Judge  (a),  or  of  the  Attorney-General  (6),  may  be 
indispensable  before  commencing  the  action. 

4.  Another  important  point  for  consideration  will  be, 
whether  or  not  any  kind  of  notice  be  necessary  before 
suing. 

It  is  indeed  true,  that,  wherever  the  enforcement  of  a 
right  of  action  is  contemplated,  some  reasonable  notice  of  the 
intended  proceeding  (even  when  not  in  strictness  requisite), 
or  some  demand  for  pecuniary  compensation,  or  some  request 
for  the  performance  of  that  which  has  been  wrongfuUy  left 
undone,  should  be  made  upon  the  opposite  party,  in  order 
that  a  fair  opportunity  for  an  amicable  settlement  may  thus 
be  afforded  him.  And  hence  it  is,  that  a  respectable  attorney 
will  always  make  a  demand  of  some  sort  on  behalf  of  his 
client  before  complying  with  his  instructions  as  to  issuing  the 
writ.  Cases  do,  moreover,  present  themselves,  in  which 
proof  of  a  demand  and  refusal  may,  on  other  gi-ounds,  be 

(z)  Ford  T.   Seech,  11  Q.  B.  852,  S.,  188,  189. 

867  ;    Gibbons  r.    VouUlon,   8  0.  B.  (a)  Grant  v.  Brown,  1  D.  &  L.  799. 

483  ;  JBelshaw  v.  Bush,  11  C.  B.  191 ;  (5)  See,  for  instance,  7  &  8  Vict.  .;. 

Wehi  V.  Spicer,   13  Q.  B.  886  ;  Bot-  110,  s.  77  ;    Boyee  v.  Higgins,  U  C. 

tomley  t.  Nuttall,   supra.     See  arg.,  B.  1. 
Sussell  T.  Da  Bandeira,  13  C.  B.,  N. 
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highly  expedient,  or  may  even  be  indispensable  to  a  suc- 
cessful issue,  ex.  gr.  in  trover,  where  it  may,  in  the  absence 
of  other  proof,  be  needed  as  evidence  of  a  conversion,  or  in 
an  action  for  slander,  which  it  is  usually  considered  unsafe 
to  bring  without  previously  inquiring  whether  the  adverse 
party  means  to  abide  by  the  slanderous  imputation  com- 
plained of  or  will  retract  it  (c),  or  in  a  case  falling  within  the 
213th  section  of  the  C.  L.  Proc.  Act,  1852,  where  a  tenant 
holds  over  after  the  expiration  of  his  term  {d). 

But,  besides  cases  like  those  just  alluded  to,  there  are 
numerous  statutes,  under  which  formal  notice  is  absolutely 
essential  before  commencing  an  action  (e).  Thus,  under  the 
11  &  12  Vict.  c.  44,  intituled  "  An  Act  to  protect  Justices  of 
the  Peace  from  vexatious  Actions  for  Acts  done  by  them  in 
Execution  of  their  Office,"  it  is  enacted  (sect.  9),  that  no 
action  shall  be  commenced  against  a  justice  of  the  peace,  for 
anything  done  by  him  in  the  execution  of  his  office,  until  one 
calendar  month,  at  least,  after  a.  notice  in  writing  of  such 
intended  action  shall  have  been  deKvered  to  him,  or  left  for 
him  at  his  usual  place  of  abode  (/).  So,  under  the  24 
Geo.  2,  c.  44,  s.  6,  no  action  shall  be  brought  against  any 
constable  or  other  officer  for  "  anything  done  in  obedience 
to  any  warrant  under  the  hand  or  seal  of  any  justice  of  the 
peace,"  until  a  demand  of  the  perusal  and  copy  thereof  has 
been  made,  and  refused  or  neglected  for  the  space  of  six 
days  after  such  demand.  Again,  under  the  138th  section 
of  the  County  Courts  Act  (9  &  10  Vict.  c.  95),  it  is  enacted, 
"  for  the  protection  of  persons  acting  in  the  execution  of " 
the  statute,  that  notice  in  writing  of  any  action  to  be 
brought  against    any    person  for  anything   done   in  pur- 

(c)  Per  Lord  Denman,  C.  J.,  Qrif-  and  Brighton  R.  C,  5  Q.  B.  747. 
fiU  V.  iraiis,  7  Q.  B.  66.  (/)  See  Hayloch  v.  Sparlce,  1  E,  & 

{d)  See  also  DoAns  v.  BurreU,  10  C.  B.  471 ;    Domes  v.  Mayor  of  Swan- 

B.  821.  sea,   8  Exoh.  808  ;  Read  v.  OoJcer,  13 
(c)  See  Kent  v.   Great  Western  R.  C.  B.  850  ;  24  &  25  Vict.  c.  96,  s.  113 ; 

C,  3  C.  B.  714 ;    Oa/rpue  v,  London      c.  97,  s.  71  ;  c.  99,  3.  33. 
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suance  of  the  Act,  shall  be  given  to  the  defendant  one 
calendar  month,  at  least,  before  the  commencement  of  the 
action. 

Where  protection  of  this  kind  is  given  by  the  statute  law, 
difficulty  may  occur  in  determining  whether  the  defendant 
has  so  acted  as  to  have  brought  himself  within  the  words  and 
meaning  of  the  particular  clause,  which  requires  that  notice 
of  action  should  be  given. 

In  Hughes  v.  Buckland  (g),  the  question,  what  might  he 
held  to  have  been  done  "  in  the  execution  "  and  "  in  pursu- 
ance "  of  a  statute,  was  much  discussed,  and  many  autho- 
rities bearing  upon  the  subject  were  cited.  This  case  was 
decided  under  the  repealed  statute  7  &  8  Geo.  4,  c.  29,  which 
authorised  the  summary  apprehension  by  the  servants  of  the 
owner  of  a  fishery  of  any  persons  found  fishing  there  in  con- 
travention of  its  provisions.  The  plaintiff  had  been  so 
apprehended  by  the  defendants  (servants  of  the  owner),  who, 
the  jury  found,  hovA  fide  and  reasonably  believed  that  the 
fishery  in  question,  extended  over  the  spot  where  the  plaintiff 
was  apprehended,  whereas  in  fact  it  terminated  some  few  yards 
short  of  that  spot.  The  defendants  were,  however,  held 
to  be  entitled  to  the  protection  of  the  Act.  From  this  and 
similar  cases  we  deduce  as  a  safe  proposition,  that  notice 
of  action,  or  any  other  condition  imposed  on  plaintiffs  by  any 
statute  such  as  we  have  just  adverted  to,  may  be  insisted  on 
by  those  persons  who  have  acted  bond  fide  in  pursuance  of 
it  Qi),  and  who  reasonably  believed  themselves  to  have  been 
filling  the  character  specified  in  it,  as  entitled  to  claim  its 
protection  {i).  This  was  the  test  deemed  applicable  in 
Booth  V.  Clive  (k),  which  was  an  action  against  a  County 

(g)  15   M.    &   W.    346,  with  which  E.  B.  &  E.  837. 
compare -DownJjifiTT.  Caprf,  L.  E.  2C.  P.  (j)  See  Hardwick  v.  Moss,  7  H.   & 

461.      See  Sorn  v.   Thornbormgh,  3  N.  136,  141 ;  Pease  v.   Ohaytor,  3  B. 

Bxch.  846  ;  Cobbett  v.  Warner,  1  H.  &  &  S.  620. 
N.  388.  (^)  10  C.  B.  827  ;  Aoc.  Sermannv. 

(h)  Ga/Hon  v.  (h-eat  Western  R.   C,  Seneschal,   13  C.  B.,  N.  S.,  392,  404  ; 
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Court  Judge,  for  making  an  order  for  the  committal  of  the 
plaintiff  to  gaol  after  a  prohibition  had  issued  to  prevent 
further  proceedings  in  the  suit,  which  had.  been  commenced 
in  the  County  Court.  The  question  which  the  Court  here 
proposed  for  its  determination  was,  did  the  defendant  try 
the  cause,  honestly  believing  that  his  duty  as  Judge  under 
the  County  Court  Act  called  upon  him  to  do  so  ?  (I) 

5.  Assuming  that  proper  notice,  when  it  is  requisite,  has  Forms  of 
been  given,  the  next  step  which  (prior  to  the  C.  L.  Proc. 
Act,  1852)  it  was  incumbent  upon  the  plaintiff  to  take,  was 
to  determine  the  form  of  action  (m)  adapted  to  this  case,  in 
order  that  he  might  issue  his  writ  in  the  proper  shape  ;  but 
it  is  by  the  third  section  of  that  statute  rendered  no  longer 
necessary,  "  to  mention  any  form  or  cause  of  action  in  any 
writ  of  summons  ; "  and  indeed  the  alterations  effected  by 
the  present  code  of  Procedure  (n),  especially  in  that  part  of 
it  which  concerns  the  technicalities  of  pleading,  have  removed 
much  of  the  practical  value  which  attached  in  earlier 
times  (o)  to  the  consideration  of  the  formal  distinctions  now 
alluded  to. 

Although  it  is  no  longer  necessaiy,  in  any  case,  before 
issuing  the  writ  to  determine  on   the  specific  form  of  action 

Roberts  t.  Orchard,  2  H.  &  C.  769,  with  c.  97,  s.  4,  by  which  an  uniform  time 

which  compare  Leete  v.  Mart,  L.  E.  3  of  one  calendar  month  has  been  intro- 

C.  P.  322.     See  also  Arnold  r.  Hamd,  duced  for  notices  of  action  required  by 

9  Exch.  404  ;  Lawson  v.  Dwmlin,  9  C.  the  statutes  then  in  force. 

B.   54;   Kirbi/  v.  Simpson,  10  Exch.  (m)  A  "form  of  action'' may  be  de- 

358;    Taylor  v.  Neirfield,   3  E.  &  B.  fined  as  "  the  peculiar  technical  mode 

725  ;  Tairant  t.  Baker,  14  C.  B.  199 ;  of  framing  the  writ  and  pleadings  ap- 

Joule  T.   Taylor,  7  Exch.  58  ;  Stamp  propriate  to  the  particular  injury  which 


8   Q.    B.    18,    n.    (Ji);  the   action   is   intended    to    redress:'' 

Newton  t.   EUis,    5  E.    &  B.    115;  C.  L.  Com.,  1st  Eep.  p.  32. 
Povisim   V.   Thirst,   L.   R.    2  C.   P.  W  See  C.  L.  Proc.  Act,  ss.  49-51. 

4^9_  (o)  See,  for  instance,  per  Lord  £en- 

(?)  See  also  Burling  v.  Bmrley,  3  H.  yon,  C.  J.,  Savi^nac  v.  Baome,  6  T. 

&  N.   271 ;   Huggins  v.    Waydey,  15  R.  129 ;  Israel  v.  Douglas,  1  H.  Bl. 

M.  &  W.  357  ;   Braliam  v.    WatUns,  243  ;  Turner  v.  Hawkins,  1  B.  &  P. 

16  M.  &W.  77  ;  Gosden  v.  Elphick,  4  476.      Per  Ahbott,   C.   J.,    Orton   v. 

Exch.  445.     See  also  the  5  &  6  Vict.  BwUer,  5  B.  &  Aid.  654, 
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to  be  adopted,  it  is  nevertheless  still  essential  for  the  student 
to  investigate  the  theory  of  Forms  of  Action,  because  ques- 
tions connected  with  them  will  occur  frequently  in  the  course 
of  his  reading,  and  these  questions  will  be  found  generally 
mixed  up  more  or  less  intimately  with  matters  of  law.  In 
order,  moreover,  that  the  lawyer  of  the  present  day  should 
become  familiar  with  the  terms  of  art  employed  in  the 
Reports  and  text-books  —  sources  to  which  he  must  con- 
tinually recur  —  and  because  Forms  represent,  more  or 
less  accurately,  substance  ;  and  because  principles  will 
often  be  found  discussed  and  settled  in  arguments  and 
judgments  ostensibly  directed  to  questions  of  form, — ^this 
branch  of  legal  science  as  it  formerly  existed  must  not  be 
overlooked. 
ciassiflca-        Actions  have,  from  remote  times,  been  divided  into  three 

tion  of 

actions.  classes.  Real,  Personal,  and  Mixed.  The  distinction,  che- 
rished by  the  policy  of  our  law,  between  rights  appertaining 
to  real  and  those  connected  with  personal  property,  explains 
to  some  extent  this  classification,  so  far,  at  least,  as  the  first 
two  of  these  classes  are  concerned,  the  third  class  including 
those  causes  of  action  which  partake  in  some  sort  of  the 
nature  of  both  the  former.  Each  of  these  three  classes  ad- 
mits of  subdivision  into  certain  species  or  forms  of  action. — 

Real  and      The  forms  of  real  and  mixed  actions  were  verv  numerous, 

mixed  -^ 

and  involved  much  useless  technicality.  The  stat.  3  &  4 
WiU.  4,  c.  27,  however,  abolished  all  of  these  forms  excepting 
ejectment  (p),  (which  is  a  mixed  action),  and  the  three  real 
actions,  viz.,  writ  of  right  of  dower,  dower  unde  nihil  habet, 
and  quare  impedit ;  and  the  C.  L.  Proc.  Act,  1860,  has 
further  dealt  with  the  three  real  actions,  by  enacting  that 

{p)  Tie  reader,  if  curiovis  to  investi-  As  to  Quaxe  Impedit,    see  Bishop  of 

gate   the  abolished  forms  (wHch  are  Exeter  t.  ^MarshcM,   L.  R.   3  H.   L. 

enumerated  in  the  36tli  section  of  the  17.     The  action  of  ejectment  will  be 

3  &  4  WiU.  4,  c.  27),  may  refer  to  Co.  considered  hereafter  :  Bk.  III.,  Chap. 

Litt.  239,  II.  1  ;  3  Bla.  Com.,  Chap.  10  ;  3,  s.  1. 
Bac.  Ahr.,    "Action  in  General "  (A). 


actions. 


ACTION  AT  LAW.  119 

"  No  writ  of  right  of  dower  or  writ  of  dower  unde  nihil  habet, 
and  no  plaint  for  free  bench  or  dower  in  the  nature  of  any- 
such  writ,  and  no  quare  impedit,  shall  be  brought  after  the 
commencement  of  this  Act  in  any  Court  whatsoever;  but 
where  any  such  writ,  action,  or  plaint  would  now  lie,  either 
in  a  superior  or  in  any  other  Court,  an  action  may  be  com- 
menced by  writ  of  summons  issuing  out  of  the  Court  of 
Common  Pleas  in  the  same  manner  and  form  as  the  writ  of 
summons  in  an  ordinary  action ;  and  upon  such  writ  shall 
be  endorsed  a  notice  that  the  plaintiff  intends  to  declare  in 
dower,  or  for  free  bench,  or  in  quare  impedit,  as  the  case  may 
be."  (s.  26.) 

Personal  actions  include  those  which  are  brought  for  the  Personal 

actions. 

specific  recovery  of  goods  and  chattels,  or  for  damages  for 
breach  of  contract,  or  wrongs  done  to  the  person  or  property. 
This  class  of  actions  is  divided  into,  1st,  actions  ex  con- 
tractu, and  2ndly,  actions  ex  delicto.  When  the  cause  of 
action  springs  directly  out  of  or  is  founded  upon  Contract, 
the  action  will  fall  within  the  former  of  these  classes,  and 
will  be  described  as  originating  ex  contractu;  when  the 
cause  of  action  is  founded  upon  a  wrong  independent  of 
contract,  it  will  fall  within  the  latter  of  the  above  classes 
and  the  action  will  be  said  to  originate  ex  delicto. 

Actions  ex  contractu  are  divisible  into  assumpsit,  debt,  Actions  ex 

,  ,  contractu. 

detmue,  covenant,  account,  and  annuity. 

An  action  of  Assumpsit  is  founded  upon  a  promise,  express  Aasumpsit. 
or  implied,  or  upon  a  contract  or  agreement  not  under  seal. 
In  Blade's  case  (q)  will  be  found  much  learning  upon  the 
supposed  nature  of  this  action.  Previously  thereto,  assumpsit 
was  held  to  be  included  under  the  more  general  head  of 
actions  on  the  case,  and  was  held  to  be  founded  on  the  non- 
feascmce  of  a  duty  in  respect  of  which  special  damages  (r) 
were   demanded  by  the  plaintiff.     This  doctrine,  however, 

(g)  4  Rep.  94. 

(r)  See T^erLoii Loughborough, C.  J.,  Ruddel*  v.  Price,  1  H.  Bl.  551. 
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was  in  Slade's  case  relaxed  ;  and  it  was  afterwards  considered 
settled  that  a  claim  for  a  debt  due  upon  simple  contract 
would  lie  equally  well  in  assumpsit  as  in  debt ;  and,  since  the 
decision  just  cited,  assumpsit  has  substantially  been  treated 
as  an  action  of  contract  rather  than  of  tort. 

By  the  third  resolution  in  Slade's  case  it  was  further 
determined  "  that  every  contract  executory,  imports  in  itself 
an  assumpsit ;  for  when  one  agrees  to  pay  money,  or  to 
deliver  anything,  he  thereby  assumes  or  promises  to  pay  or 
deliver  it ;  and  therefore  when  one  sells  any  goods  to  another, 
and  agrees  to  deliver  them  at  a  day  to  come,  and  the  other 
in  consideration  thereof  agrees  to  pay  so  much  money  at 
such  a  day,  in  that  case  both  parties  may  have  an  action  of 
debt,  or  an  action  on  the  case  on  assurnpsit." 

We  may  conclude,  then,  with  a  learned  writer,  that,  prior 
to  the  C.  L.  Proc.  Act,  1852,  "  the  breach  of  all  simple  con- 
tracts, whether  verbal  or  written,  express  or  implied,  for  the 
payment  of  money,  or  for  the  performance  or  omission  of  any 
other  act,"  was  remediable  by  action  of  assumpsit  (s),  and 
thus  assumpsit  became  the  form  of  remedy  most  resorted  to 
in  the  superior  Courts.  By  force,  however,  of  certain  provi- 
sions contained  in  the  statute  just  specified,  all  causes  of 
action  remediable  under  the  common  indebitatus  counts  are 
now  referable  to  debt, — ^not  to  assumpsit  (f). 
Debt.  Z)e6i  is  the  appropriate  remedy  where  a  specific  and  deter- 

minate sum  of  money  is  claimed.  It  "  lies  to  recover  a  sum 
certain  or  capable  of  being  reduced  to  certainty  by  calcula- 
tion, payable  in  respect  of  a  direct  and  immediate  liability 
by  a  debtor  to  a  creditor  "  (u).     Debt,  therefore,  is  not  a  form 


(s)  Chitt.   PL,  7tli  ed.,   vol.   i.    pp.  See    Yates  v.  Eastwood,  6  Exch.  805  ; 

111-122.  Cm-lett  v.  Pachington,  6  B.  &  C.  268. 

(S)  Compare  the  49tli  section  of  the  («)  C.  L.   Com.,    1st  Rep.,   p.   31. 

C.  L.  Proc.  Act,   1852,  -with  the  forms  See    Bracegirdle  v.    Hinks,    9    Exch. 

of  declaration  contained  in  Sched.  B.,  361  ;  Bogg  y.  Pearse,   10  C.  B.   534; 

Nos.   1-14,  and  with  the  form  of  the  Stone  v.    Sogers,    2   M.    &  W.    443  ; 

plea  of  nunquam  indebitatus  (No.  36).  Sundet-land  Marine  Iiis.  Co.  r.  Kear- 
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adapted  to  claims  sounding  in  damages.  It  is  a  more  exten- 
sive remedy  in  some  respects  than  assumpsit ;  for,  in  addition 
to  being  appropriate  for  the  enforcing  of  many  claims  founded 
on  simple  contract,  it  may  lie  for  the  recovery  of  money  due 
on  specialty  (x)  or  record  (y),  and  it  is  also  available  for  the 
recovery  of  a  penalty  imposed  by  statute  {z). 

When  technical  distinctions  were  wont  to  be  needlessly 
indulged  in,  it  was  laid  down  that  a  plaintiff  in  an  action  of 
debt  was  limited  to  a  recovery  of  the  precise  sum  which  he 
claimed  as  due  to  him  ;  whilst,  in  indebitatus  assumpsit,  he 
might  have  recovered  an  amount  smaller  than  that  alleged 
to  be  due  (a) ;  but  now,  where  the  plaintiff  recovers  a  sum  of 
money,  the  amount  to  which  he  is  entitled  may  be  awarded 
to  him  by  the  judgment  generally,  without  specifying  whether 
it  is  recovered  as  a  debt  or  as  damages  (6). 

Another  distinction  between  debt  and  assumpsit,  which 
subsisted  under  the  fonner  practice,  may  here  be  mentioned. 

In  assumpsit,  inasmuch  as  damages  only  were  demanded, 
judgment  by  default  was  interlocutory,  and  the  actual  amount 
for  which  such  judgment  was  to  be  entered  up  had  to  be 
ascertained  either  by  a  jury  on  a  writ  of  inquiiy,  or,  in  the 
case  of  a  liquidated  demand,  by  a  reference  to  one  of  the 
Masters  of  the  Court.  Whilst  in  an  action  of  debt,  judgment 
by  default  was,  with  some  few  exceptions,  final,  and  execu- 
tion issued  for  the  whole  amount  mentioned  in  the  declara- 


ney,  16  Q.  B.  925 ;   Smith  v.  Winter,  ton,    12    C.    B.    108,    133  ;     Tobacco 

12  C.  B.  487 ;  Smiaker  t.  Evans,  16  Pipe  MaJcei-s'  Co.  v.  Loder,  16  Q.  B. 

Q.  B.  162.  775. 

(x)  CMtt.   PL,   7th  ed.,  vol.   i.  p.  (a)  Hooper  v.  Shepherd,  2  Str.  1089 

123.  (where,  indeed,  it  was  thought  argu 

{y)  Id.,  p.  124      See  Frith  v.  Wol-  able,  that  covenant  only,  and  not  debt, 

'lasU>n,    7  Exch.    194 ;    Henderson  v.  would  lie  on  a  deed  of  charter-party) 

Henderson,   6  Q.  B.  288  ;  RusseU  v.  See  also    Aylett   v.  Lowe,   2  W.  BI 

Smyth,  9  M.    &  W.  810  ;  Henley  v.  1221. 

Soper,  8  B.  &  C.  16.     See  Hutchinson,  (I)  C.  L.  Proc.  Act,  1852,  s.  95 

V.  GHUnpie,  11  Exch.  798.  post,  Book  II.,  Chap.  6. 

(2)  See  Addison  v.  Mayor  of  Pres- 
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tion  (c).  But  the  C.  L.  Proc.  Act,  1852,  has  abolished  rules 
to  compute,  and  enacts  that  all  judgments  by  default  for 
debts  or  liquidated  demands  in  money  shall  be  final,  and 
■when  the  amount  of  damages  appears  to  be  substantially  a 
matter  of  calculation,  and  not  one  where  an  inquiry  before 
a  jury  is  requisite,  the  Court  or  Judge  may  order  that  a 
Master  shall  ascertain  and  certify  such  amount  (cZ). 
Detinue.  The  action  of  Detinue  is,  as  the  term  indicates,  framed 

with  a  view  to  the  recovery  of  personal  chattels  unjustly 
detained  (e).  It  was,  even  before  the  C.  L.  Proc.  Act,  1852, 
often  associated  with  a  claim  of  debt,  or,  as  it  was  called,  was 
in  the  debet  and  detinet.  The  judgment  in  detinue  was  in 
the  alternative,  that  the  plaintiff  should  recover  the  goods, 
or  the  value  thereof  (/),  (which  it  was  the  province  of  the 
jury  severally  to  assess,  if  he  could  not  have  the  goods  them- 
selves,) and  his  damages  for  the  detention,  and  his  costs  of 
suit, — thus  giving  the  option  to  the  defendant,  who  certainly 
had  no  right  to  such  a  privilege,  of  either  giving  up  the 
goods,  or  paying  their  value.  The  78th  sect,  of  the  C.  L. 
Proc.  Act,  1854  (g),  has  remedied  this  state  of  the  law,  by 
enacting  that,  whenever  money  is  deemed  by  the  plaintiff  an 
inadequate  compensation  for  the  loss  to  him  of  the  chattel  in 

(c)  TMs  amount  was  usually  much  SucTcling,  L.  R.    1  Q.  B.  585  ;  Salli- 
larger  than  the  sum  really  due  ;  but  a  day  v.  Holgate,  L.  R.  3  Ex.  299. 
memorandum  on  the  writ  of  execution  Detinue  is,  in  strictness,  to  be  ranked 
addressed  to  the  sheriff  directed  him  with  actions  ex  contractu ;  Danby  v. 
to  levy  the  right  sum.    See  C.  L.  Com.,  Lanib,  11  C.  B.,  N.  S.,  423. 

lat  Rep.  p  41.  For  a  form  of  declaration  in  detinue, 

(d)  See  ss.  92—96.  since  the  C.   L.  Proc.  Act,   1852,   see 

(e)  Detinue  lies  against  him  who  once  Chilton  v.  Carrington,  15  C.  B.  95. 
had,  but  has  improperly  parted  with,  And  as  to  the  effect  of  the  plea  of  non 
the  possession  of  chattels  :  Com.  Dig.  detinet,  see  the  Pleading  Rules,  H.  T., 
"Detinue"  (A.);  F.  N.   B.    138  A.  ;  1853,  reg.  16. 

Jo'MS  V.  Bowie,  9  M.  &  W.  19.     So  an  (/)  PhiUipa  t.  Jones,  15  Q.  B.  859. 

attorney  who  has  lost  his  client's  deed  See  also  Sutton's  case,   1  Tr.   Bk.,  2 

is  liable  in  detinue  ;  Reeve  v.  Palmer,  Mich.  Term,  1  Rich.  III. 

5  C.  B.,   N.  S.,   84.   See   Goodmian  v.  {g)  As  to  which,  see  Chiitonv.Car- 

Boycott,   2  B.    &  S.   1 ;    Steadman  v.  rington,  15  C.  B.  730.     See  also  19  & 

Hockley,  15  M.  &  W.  553  ;  Donald  v.  20  Vict.  o.  97,  s.  2. 
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respect  of  which  he  is  suing,  he  may  apply  to  the  Court  to 
order  that  "execution  shall  issue  for  the  return  of  the  chattel 
detained,  without  giving  the  defendant  the  option  of  re- 
taining such  chattel  upon  paying  the  value  assessed ;  and 
that,  if  the  said  chattel  cannot  be  found,  and  unless  the 
Court  or  a  Judge  should  otherwise  order,  the  sheriff  shall 
distrain  the  defendant  by  all  his  lands  and  chattels  in  the 
said  sheriff's  bailiwick,  till  the  defendant  render  such 
chattel,  or,  at  the  option  of  the  plaintiff,  that  he  cause  to 
be  made  of  the  defendant's  goods  the  assessed  value  of  such 
chattel "  Qi). 

Account  is  a  form  of  action  which  lies  against  a  bailiff  or  iccount. 
receiver,  for  money  which  has  come  into  his  hands,  and  for 
which  he  is  bound  to  account.  This  action  was  found  incon- 
venient in  practice,  and  rather  than  adopt  it,  plaintiffs  re- 
sorted for  the  most  part  to  equity  (i).  "  The  use  of  an  action 
of  account,"  says  Gibhs,  C.  J.,  in  Tomkins  v.  Willshear  (k),  "  is 
where  the  plaintiff  wants  an  account,  and  cannot  give  evidence 
of  his  right  without  it."  This  form  of  action  was  rendered  all 
the  less  frequent  by  reason  of  assumpsit  being  likewise  held 
to  lie  for  a  balance  of  an  account,  however  complicated  in 
its  nature  (I)  ;  the  practice,  moreover,  of  bringing  into  open 
court   suits  involving  the  adjustment  of  such  disputes  has 

(A)  Wlien    the    re-delivery   of    tie  v.  Marquis,   9  Exch.   145  ;   Foster  v. 

chattel    had    become    impossible, — as  Ordbh,  12  C.  B.  136;  AllwoodY.  Sey- 

when  charters  or  deeds  were  burnt, — -  wood,   1  H.   &  C.   745  ;    Clomman  v. 

or    when   they  had  been  already  re-  White,  7  C.  B.  43  ;  Atwood  v.  Ernest, 

deliyered  before  trial,  it  was  competent  13  C.  B.  881  ;  Oliver  t.  Oliver,  11  C. 

to  the  jury,  in  this  form  of  action,  to  B.,  N.  S.,  139  ;  supra,  u.  (e). 

find    specially  the   facts,    and   confine  (i)  Taff  Vale  R.  0.  v.  Nixon,  1  H. 

themselves  to  an   assessment    of    da-  L.  Ca.  111. 

mages  :     see    WiUiams  v.    Archer,    5  (k)  5  Tatmt.  431.     Inglis  v.  ffaiffh, 

C.  B.  318.  8  M.  &  "W.  769,  and  oases  cited  there. 

As  throwing  further  light  upon  the  But  see  19  &  20  Tict.  u.  97,  b.  9. 

nature  of  the  action  of  detinue,   see  {I)  Tomkins    v.    Willshear,    supra ; 

Turner  V.  Trustees  of  Livei'pool  Docks,  Arnold  v.  Webb,  5  Taunt.  432,  n.  (a). 

6  Exch.    543  ;   Oros^d  v.  Such,   8  Re  LaycocTc  v.  Pickles,  4  B.  &  S.  497, 

Exch.  825  ;  S.   C,  Id.  159  ;  Morgan,  506. 
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become,  since  the  0.  L.  Proc.  Act,  1854  (m),  less  common 
than  formerly.  By  sect.  3  of  this  statute,  if  it  be  made  to 
appear,  "at  any  time  after  the  issuing  of  the  writ,  to  the 
satisfaction  of  the  Court  or  a  Judge,  upon  the  application  of 
either  party,  that  the  matter  in  dispute  consists  whoUy  or  in 
part(%)  oi  Tuatters  of  mere  account,  vfhich  cannot  conveniently 
be  tried  in  the  ordinai-y  way,  it  shall  be  lawful  for  such  Court 
or  Judge,  upon  such  application  if  they  or  he  think  fit,  to 
decide  such  matter  in  a  summary  manner,  or  to  order  that 
such  matter,  either  wholly  or  in  part,  be  referred "  to  such 
arbitration  as  is  specified  in  the  clause  (o). 

Some  modern  cases,  where  the  action  of  account  has  been 
employed,  and  where  the  older  authorities  bearing  upon  it  are 
discussed  are  below  cited  (p). 
covensint.  Covenant  lies  (often  concurrently  with  debt)  for  the 
recovery  of  damages  for  the  breach  of  a  covenant  or  contract 
under  seal.  The  main  points  for  consideration  accordingly, 
in  reference  to  this  action,  will  be,  what  amounts  to  a  cove- 
nant ? — what  constitutes  a  breach  ? 

The  nature  of  a  covenant  is  hereafter  investigated  (q) :  it  is 
a  contract  under  seal,  whereby  a  party  enters  into  an  obliga- 
tion either  to  do  or  to  abstain  from  doing  an  act,  or  pledges 
himself  to  the  truth  of  certain  facts. 

A  breach  of  covenant   occurs  wherever  he  who  has  en- 
tered into   such  a  contract  fails  to  carry  it   out  according 
to  the  legal  meaning  and  effect  of  the  words  which  he  has 
used. 
Annuity.         The  action  of  Annuity  is  met  with,  though  rarely,  in  the 


(m)  See  ss.  3-17 ;  C.  L.  Com.,  2nd  E.  &  B.  396 ;  Mason  v.  ffaddon,  6  0. 

Kep.,  pp.  5,  6.  B.,  N.  S.,  526. 

(ji).  Browne  v.  Emerson,   17  C.  B.  {p)  Eason  v.  Benderson,   12  Q.  B. 

361.  986;    Beer  v.    Beer,    12  C.   B.  76; 

(o)  InsullY.  Moojen,  3  C.  B.,  N.  S.,  Sturton  v.   Richardson,  13  M.  &  W. 

359  ;  Jones  v.  Beawmont,  1  F.  &  Fin.  17.    gee  also  Wheeler  v.  Borne,  WiUes, 

336  ;  Pdlatt  v.  Marhwick,  3  C.  B.,  N.  208. 

S.,  760.    See  Van  Toll  v.  Chapiium,  8  {q)  Post,  Book  II.,  Chap.  1. 
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old  Reports  ;  it  was  invented  for  the  recovery  of  money  pay- 
able by  way  of  annuity,  but  has  long  been  obsolete  (r). 

Actions  arising  ex  delicto,  or  founded  on  tort,  are  four  in  Actions  ex 

"  '  _      '  delicto. 

number,  viz.,  trespass,  case,  trover,  and  replevin. 

Trespass  is  the  proper  form  of  action  for  a  direct  injury  to  Trespass. 
person  or  to  property — i.e.,  for  an  injury  caused  by  imme- 
diate violence  or  force — actual  or  implied  :    actual,  as  in  the 
case  of  an  assault ;  im'plied,  as  in  the  case  of  a  wrongful, 
though  peaceful,  entiy  on  land  (s). 

Numerous  cases  illustrating  the  nature  of  this  action 
under  cii'cumstances  of  ordinary  occurrence  are  collected  in 
the  Third  Book  (f)  of  these  Commentaries,  to  which  the 
reader  is  referred. 

The  origin  of  the  action  on  the  Gase  has  been  already  case. 
indicated  (u).  Case,  remark  the  Common  Law  Commis- 
sioners in  their  1st  Report  (oc),  is  a  remedy  far  more  exten- 
sive than  any  other  by  action;  it  lies  for  what  are  called 
consequential  injmies — that  is,  injuries  supposed  to  arise 
indirectly  and  consequentially  from  the  act  complained"  of, — 
as  from  slander,  whereby  the  complainant's  character  is 
injured ;  or  from  negligent  driving,  whereby  the  plaintiff  is 
run  over  and  hurt  and  the  like.  A  familiar  illustration  of 
the  difference  between  trespass  which  lies  for  a  direct,  and 
case,  which  lies  for  a  consequential  injury,  is  this  : — Suppose 
a  person  throws  a  log  of  wood  on  to  a  highway,  and  by  the 
act  of  throwing  another  person  is  injured,  the  remedy  under 
such  circumstances  is  trespass.  But  if  the  log  reaches  the 
ground,  and  remains  there,  and  a  person  falls  over  it  and  is 
injured,  the  remedy  is  case,  as  the  injury  is  not  immediately 
consequent  on  the  act  done.      So,  if  the  defendant  drive  his 


(r)  See  Com.  Dig.  :   "Annuity"  and  (t)  Of  which,  see  particularly  Chaps. 

"Dett."  2  and  3. 

(«)  As  showing  the  distinction  be-  («)  Ante,  p.  40. 

tweeu  trespass  and  case,  see  Scott  v.  (x)  P.  31. 

Shepherd,  ante,  p.  97. 
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Trover. 


carriage  against  that  of  another,  the  remedy  may  be  tres- 
pass ;  but  if  the  defendant's  servant  be  driving,  the  remedy 
is  usually  case  (?/). 

Although,  formerly,  it  was  deemed  essential  strictly  to  pre- 
serve "  the  boundaries  of  actions  "  (z),  yet  case  was  often  held 
to  lie  equally  with  trespass  upon  the  same  facts  (a). 

Trover  is  a  form  of  the  action  on  the  case.  It  originally 
lay  for  recovery  of  damages  (h)  against  one  who  had  found 
goods  and  refused  to  deliver  them  on  demand  (c)  to  the 
rightful  owner  (d),  but  converted  (e)  them  to  his  own  use ; 
and  from  this  fiction  of  a  loss  and  finding  of  the  goods  (all 
trace  of  which  is  lost  under  the  now  existing  procedure  (/) ), 
the  remedy  derived  its  name.  Lord  Mansfield,  0.  J., 
described  this  action  (g)  as  being  in  form  a  fiction,  in  sub- 
stance a  remedy  to  recover  the  value  of  personal  chattels 
wrongfully  converted  by  another  to  his  own  use.     "  The  form 


{y)  See,  per  Fortescite,  J.,  Reynolds 
v.  Clarie,  1  Str.  635  ;  C.  L.  Com.,  1st 
Rep.,  p.  31  ;  Post,  Book  III.,  of  which 
see  particularly  Chaps.  1  and  4. 

See,  also,  as  showing  under  what 
circumstances  case  will  lie,  Yates  v. 
Eastwood,  6  Exch.  805  ;  Woods  t. 
Finnis,  7  Exch.  863,  372  ;  CoUett  r. 
London  and  North  Western  S.  C,  16 
Q.  B.  984 ;  Mushett  t.  HUl,  5  Bing. 
N.  C.  694 ;  Ma/rher  v.  Kem-icJe,  13 
C,  B.  188  ;  Kiniyside  T.  Thornton,  2 
W.  Bla.  1111. 

(s)  Per  Baymond,  C.  J.,  Reynolds 
V.  Clarice,  1  Str.  635. 

(a)  See  Com.  Dig.  "  Pleader, "  Action 
on  the  Case  (A.)  ;  Nargett  t.  Nias,  1 
E.  &  E.  439  ;  WUliams  t.  Bolland,  10 
Bing.  112,  where  the  earlier  cases  are 
collected  ;  Chandler  v.  Browghton,  1  C. 
&  M.  29  ;  Hartley  v.Moxham,  3  Q.  B. 
701  ;  West  v.  Nibbs,  4  C.  B.  172  ; 
Clegg  v.  Dea/rden,  12  Q.  B.,  576  ;  Gor- 
don V.  RoU,  4  Exch.  366  ;  Sharrod  v. 
London  and  North  Western  B,  C,  i 


Exch.  580  ;  Ash  v.  Dawnay,  8  Exch. 
237  ;  Moreton  r.  JIa/rdern,  4  B.  &  C. 
224. 

(6)  See  Reid  v.  Fairbanks,  13  C.  B. 
692. 

(c)  Heald  v.  Carey,  11  C.  B.  977. 

(d)  Bridges  t.  HawTcesworth,  21  L. 
J. ,  Q.  B.  75  ;  Scattergood  v.  Sylvester, 
15  Q.  B.  506. 

(e)  Surroughes  r.  Bayne,  5  H.  &  N. 
296,  301  (where  the  history  and  nature 
of  this  action  are  considered) ;  Chinery 
T.  Viall,  8  Id.  288  ;  Giles  t.  Taff  Vale 
R.  C,  2  E.  &  B.  822  ;  Simmons  t. 
LUlywhite,  8  Exch.  431  ;  Glover  t. 
London  and  North  Western  R.  0.,  5 
Exch.  60  ;  Powdl  v.  ffoyland,  6  Exch. 
67  ;  Mayhew  v.  Herrich,  7  C.  B.  229. 
See  also  Buckland  v.  Johnson,  15  C.  B. 
145  ;  Meyerstein  v.  Barber,  L.  B-.  2 
C.  P.  38,  661  ;.  Tomne  v.  Lewis,  7 
C.  B.  608. 

(/)  C.  1.  Proo.  Act,  1852,  s.  49. 
{g)  Cooper  v.  Chitty,  1  Burr.  31. 
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supposes  the  defendant  may  have  come  lawfully  by  the  pos- 
session of  the  goods.  This  action  lies  and  has  been  brought 
in  many  cases  where  in  truth  the  defendant  has  got  the  pos- 
session lawfully.  .  .  .  This  is  an  action  of  tort,  and  the 
whole  tort  consists  in  the  wrongful  conversion.  Two  things 
are  necessary  to  be  proved  to  entitle  the  plaintiff  to  recover 
in  this  kind  of  action  :  1st,  property  in  the  plaintiff;  and 
2ndly,  a  wrongful  conversion  by  the  defendant "  (JC). 

This  form  of  action,  then,  is  adapted  to  try  the  title  (i)  to 
personalty — ^though  it  does  not  lie  for  chattels  annexed  to 
the  freehold  (k)  ;  it  is  in  some  respects  analogous  to  trespass 
de  bonis  aspoHatis,  i.e.,  for  goods  taken  and  carried  away ; 
the  latter,  however,  is  founded  on  possession  actual  or  con- 
structive, whilst  trover  is  founded  on  a  right  of  property 
special  or  absolute  (I),  coupled  with  a  right  of  possession  (wi). 
Force  does  not  enter  as  an  ingredient  into  the  constitution  of 
a  right  of  action  in  trover  (n). 

Replevin  is  usually  brought  for  goods  taken  under  a  dis-  Replevin, 
tress,  but  is  generally  maintainable  where  there  has  been 
a  wrongful  taking  of  goods  out  of  the  possession  of  the 
party  who  replevies.  Thus,  in  Shannon  v.  Shannon  (o). 
Lord  Redesdale  says,  that  replevin  is  an  action  founded  upon 
any  taking  by  another  party  ;  the  question  to  be  tried  in  the 
action  being,  whether  the  party  from  whom  the  goods  were 
taken  is  really  entitled  to  them  ?     And  the  above-named 


(A)  See    Jewries  t.   Cfreat   Western      504 ;   per  Pollock,   C.   B.,    White  v. 
R.   C,   5  E.   &  B.   802 ;    Walker  v.       MuUett,     6    Exoh.    714 ;   I/ythgoe  v. 


!,  10  C.  B.,  N.  S.,  381.  Vernon,   5  H.  &  N.  180  ;  Bwkley  v. 

(j)  Waller  v.  Drakeford,  1  E.  &  B.  Qross,  3  B.  &  S.  566. 

749  ;    Manders  v.  WiUiams,  4  Bxch.  (m)  Post,  Book  III.,  Chap.  3,  s.  2. 

339.  (m)  Post,  ubi  supra. 

(i)  Boffey  v.  Henderson,    17  Q.  B.  (o)  1   Sch.    &  Lef.   324  ;    Allen    v. 

574;  The  London,  &c.,  Co.  r.  Drake,  Sha/rp,   2  Exch.  352;  /omes  t.  John- 

6  C.  B.,  N.  S.,  748;   Judgm.,  Wilde  son,   5  Exch.  862;  MeUor  v.  Leather, 

v.    Waters,   16  C.  B.   651  ;  Davis  v.  1  B.  &  B.  619  ;  Galloway  v.   Bird,   i 

Jones,  2  B.  &  Aid.  165.  Bing.   299  ;  per  Parke,  B.,  Oeorge  v. 

(I)  Armory  v.  Ddamirie,    1   Stra.  Chambers,  11  M.  &.  W.  159. 
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learned  Judge  further  observes  that  Blackstone,  in  the  3rd 
Volume  of  his  Commentaries  (p),  gives  too  limited  a  definition 
of  replevin,  for  "  many  old  authorities  will  be  found  in  the 
books  of  replevin  being  brought  where  .there  was  no  distress." 
So  it  is  laid  down,  that,  if  a  "  trespasser  takes  beasts,  replevin 
lies  of  this  taking  at  election  "  (g).  The  action  in  question 
is,  however,  usually  brought  where  goods  have  been  taken 
under  a  distress  either  for  rent  or  damage  feasant,  and  is 
altogether  a  peculiar  remedy.  When  a  person  alleges  that 
his  goods  have  been  unjustly  distrained  he  may  have  them 
replevied,  that  is,  redelivered  to  him  upon  giving  security  to 
prosecute  an  action  with  effect  (r),  and  without  delay,  against 
the  distrainer,  for  the  purpose  of  trying  the  legality  of  the 
distress,  and  (if  the  right  be  determined  in  favour  of  the 
latter)  to  return  the  goods  (s).  The  action  of  replevin  was 
formerly  commenced  in  the  Sheriff's  Court  and  continued  in 
one  of  the  new  County  Courts  (t),  but  now  it  may  be  com- 
menced in  any  of  the  superior  Courts  in  the  form  applicable 
to  personal  actions  therein  (u) ;  the  Sheriff's  powers  and 
responsibilities  with  respect  to  replevins  having  ceased,  and 
the  Registrar  of  County  Courts  being  empowered  to  grant 
replevins  (os). 
Actions  of        The  C.  L.  Proc.  Act,  1854,  has  added  to  the  above  Hst  of 

mandamus 

and  injuuo-  actions  two  uew  species,  viz.,  the  action  of  Mandarfius  {y) 

and  the  action  of  Injunction  (z). 
Mandamus.      The  proceeding  by  mandamus  is  directed  towards  enabling 

a  plaintiff  to  enforce  on  a  defendant  the  performance  of  any 

{p)  P.  146.  see  C.  L.  Proc.  Act,  1860,  s.  22. 
(g)  Tin.    Abr.    "Replevin,"    (B.),  (a)  19  &  20  Vict.  c.  108,  s.  63.  Any 

fol.  2.  action  of  replevin  brought  in  a  County 

(r)  19  &   20  Vict.   c.    108,   s.   65  ;  Court   may  be   removed  by  certiorari 


Ogle,  6  E.  &  B.  571.  into  a  superior  Court  by  the  defendant 

(s)  As    to    payment  into  Court  in  upon  his  complying  with  the  conditions 

actions  of  replevin,   see  C.   L.   Proc.  expressed  in  Id.  s.  67. 

Act,  1860,  ss.  22-24.  {y)  Ss.  68-77. 

(«)  See  9  &  10  Vict.  c.  95,  s.  119.  (s)  Ss.  79-82. 

(m)  19  &  20  Vict.  u.  108,  s.  65  ;  and 


ACTION  AT  LAW.  129 

duty,  "  in  tlie  fulfilment  of  which  the  plaintiff  is  personally 
interested  "  (a),  and  for  non-performance  of  which  he  has  no 
other  equally  effectual  remedy  (6).  An  action  for  a  man- 
damus may  lie  even  where  no  actual  damage  has  been  sus- 
tained (c.) 

The  proceeding  by  injunction  is  applicable,  after  an  action  injunction, 
has  been  brought  for  a  breach  of  contract,  or  for  any  other 
injury,  and  is  a  remedy  appropriate  for  preventing  the  "repe- 
tition or  continuance  (d)  of  such  breach  of  contract  or  other 
injury,  or  the  committal  of  any  breach  of  contract  or  injury 
of  a  like  kind  arising  out  of  the  same  contract,  or  relating  to 
the  same  property  or  right ;"  and  the  plaintiff  may  also 
in  the  same  action  "  include  a  claim  for  damages  or  other 
redress  "  (e). 

6.  Although  it  is  not  possible  to  treat,  in  this  volume,  of  Parties  to 
Parties  to  actions  with  any  minuteness,  it  is,  nevertheless, 
desirable  to  indicate  the  general  principles  which  are  to  be 
observed  and  the  ordinary  rules  which  are  to  be  followed  in 
determining  the  selection  of  the  plaintiff  and  the  defendant 
in  a  suit  at  law.  For  detailed  information  upon  this  subject 
the  reader  must  refer  to  works  of  a  technical  character.  I 
may  premise  that  a  mere  equitable  claim  will  not  support 
an  action  at  law  (/).  Thus,  a  cestui  que  trust  cannot  sue 
his  trustee  for  money  due  in  his  capacity  of  trustee,  unless 

(a)  The  construction  hitherto  put  by  (e)  C.  L.  Proc.  Acts,  1854  (s.  79), 

the  Courts  upon  these  words  may  be  and  1860   (s.   32) ;  Morgan  v.  Metro- 

seen  from  the  following  cases  : — Benson  politan  R.  C. ,  L.  K.  4  C.  P.  97  ;  Booth 

T.  PavU,   6  E.  &  B.  273 ;    Ward  v.  v.  Taylor,  L.  E.  1  Ex.  61 ;  Sutton  t. 

Lowndes,  1  E.  &  E.  940,  956  ;  Norris  South  East.  R.  C,  Id.  32  ;   aittlns  t. 

V.   h-ish  Land  Co.,  8  E.  &  B.  612  ;  Symes,  15  C.  B.  362  ;  MayaU  v.  Hig- 

Bush  T.  Beavan,  1  H.  &  C.  500.     Per  ley,  1  H.  &  C.  148.   See  25  &  26  Vict. 

MeOor,  J.,  3  B.  &  S.  279.  c.  88,  ».  21. 

(6)  Bmh  V.  Beavan,  1  H.  &  C.  500.  (/)  Per  Erie,  J.,  London  and  North 

(c)  Fotherhy  t.  Metropolitan  R.  C,  Western  R.  C.  v.  Glynn,  28  L.  J.,  Q. 
L.  K.  2  C.  P.  188.  B.,  192    (citing  Allen   v.   Impett,   8 

(d)  Be  La  Rue  v.  Fortescue,  2  H.  &  Taunt.  263) ;  S.  C,  1  E.  &  E.  652. 
N.  324  ;  Baijlis  v.  Le  Gros,  2  C.  B.,  See  Pardoe  t.  Price,  16  M.  &  W.  451  ; 
N.  S.  316.  Edwards  v.  Lowndes,  1  E.  &  B.  81. 

K 
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indeed  tbe  latter  has  admitted  that  it  is  due,  and  that  he 
holds  it  in  his  hands  ;  in  which  case  he  is  liable  at  law  (gr). 
Plaintiffs  in  .    It  mav  also  be  stated  as  a  general  rule,  that  no  one  can 

actions  ex  "^  .  . 

contractu,  gue  upou  a  Contract  unless  it  was  made  with  him  or  with  his 
agent,  or  with  some  person  professing  to  act  for  him,  and 
whose  act  was  ratified  by  him  (h). 

yfbo  BhouM      Thus  the  persons  executing  a  specialty,  or  being  expressed 

specialty,  therein  as  parties  to  it,  may  sue  thereon  (i)  :  and,  though  on 
a  covenant  running  with  the  land,  an  assignee  of  the  original 
grantee,  being  in  of  the  same  estate,  has  the  same  right  to 
sue  as  the  party  who  executed  the  deed  (/<;),  it  is  a  rule  that 
where  a  deed  is  made  inter  partes,  no  one  who  is  not  ex- 
pressed to  be  a  party  to  the  deed  can  sue  on  a  covenant  con- 
tained in  it  (Q. 

Who  should      For  determining  who  should  sue  on  a  simple  contract,  the 

Bue  on  aim- 

pie  contract,  tost  applicable  is  this — from  whom  does  the  consideration  (m) 
mow  (n)  ?  In  some  of  the  older  cases,  indeed,  another  test 
will  be  found  suggested,  viz.  that  the  party  for  whose  benefit 
the  contract  is  made  should  sue  thereon ;  this  however  can- 
not be  accepted  as  satisfactory  at  the  present  day. 

Joinder  of        Repoi-ted  cases  are  numerous  in  which  the  question  has 

plaintiffs,  .,.,.,-  ..,«. 

been  discussed,  who  should  be  plamtms  m  sumg  on  a  con- 

(g)  Soward  v.  BrownhiU,  23  L.  J.,  Wilkinson  v.   Anglo-Oalifomian,    &c. 

Q.  B.,  23  ;  Roper  v.  Holland,  3  Ad.  Co.,  1  Railway  Ca.  511. 

&   E.  99  ;  cited  Judgm. ,  Kennedy  v.  (i)  Thv/rsby  v.  Plant,  1  Wms.  Sauad. 

Broun,  13  C.  B.,  N.  S.,  741.  240  (3),  and  the  notes  thereto  ;  Spen- 

{li)  Per    Erie,    C.   J.,    Watson    v.  ceir's  case,  [1   Smith,  L.  C,  6th  ed., 

Swann,  11  C.  B.,  N.  S.,  749.  45. 

(i)  Per  Lord  BUenborough,    C.    J.,  (l)  Chesterfidd,  Jcc.  Co.  T.  Eawkim, 

Storer  v.   Gordon,    3  M.   &  S.  322  ;  3  H.  &  C.  677. 

Higginbottom,  v.  Surge,  4  Exch.  667.  (m)  Post,  Book  11. ,  Chap.  1 ;  Thomas 

Per  Tindal,  C.  J.,  Bwshdl  t.  Beavan,  v.  Thomas,  2  Q.  B.  851. 

1  Bing.   N.   C.    120.     ^As  to  parties  (n)  See  Crow  t.  Itogers,  1  Str.  592 ; 

suing  on  a  deed  which  they  have  not  Price  t.   Boston,    4   B.   &  Ad.   433 ; 

executed,  see  Morgan  v.  Pike,  14  C.  B.  Tweddle  v.  Athincon,   1  B.  &  S.  393; 

473  ;  Swatmany.  Ambler,  8  Exch.  72  ;  Robertson  t.  Wait,  8  Exch.  299  ;  Bides 

Foley  V.   Addenbroohe,    4  Q.  B.   208.  v.    Gregory,  8  C.  B.  378  ;  Hartley  v. 

See,   too,  British  Empire  Mutual  Life  Cummings,    5  0.   B.    247 ;   Cooper  v. 

Ass.    Co.   V.    Brown,  12  C.   B.  723  ;  Parler,  14  C.  B.  118. 
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tract  under  seal  containing  covenants  capable  of  being  con- 
strued as  joint  or  several.  The  general  rule  deducible  from 
these  cases  is  that,  where  a  covenant  admits  of  being  con- 
strued as  joint,  and  the  interest  of  the  covenantees  is  joint, 
they  must  join  in  suing  upon  the  covenant  (o) ;  where,  how- 
ever, the  interest  of  each  of  the  convenantees  appears  on  the 
face  of  the  deed  to  be  several,  the  words  of  the  instrument 
will  be  taken  disjunctively,  and  the  covenant  will  be  con- 
strued as  several  ( p)  ;  and  in  the  case  of  avibiguity,  the 
language  being  capable  of  two  constructions,  the  words  should 
be  construed  according  to  the  interest  of  the  parties  intended 
to  be  protected  (q).  The  19th  section  of  the  C.  L.  Proc.  Act, 
.1860,  has  deprived  these  cases  of  much  of  their  practical 
importance,  by  enacting  that  "the  joinder  of  too  many 
plaintiffs  shall  not  be  fatal,  but  every  action  may  be  brought 
in  the  name  of  all  the  persons  in  whom  the  legal  right  may 
be  supposed  to  exist ;"  and  it  further  provides  in  case  of  any 
question  of  misjoinder  arising,  that  judgment  may  be  given 
in  favour  of  such  one  or  more  of  the  plaintiffs  as  shall  be 
adjudged  by  the  Court  to  be  entitled  to  recover.  Misjoinder, 
nevertheless,  ought  to  be  avoided,  and  may  entail  liability  for 
costs  (r). 

The  authorities  below  refer  to  the  joinder  of  plaintiffs  in 
actions  on  simple  contract  (s)  to  which  as  well  as  to  those 
founded  on  specialty  the  section  above  cited  applies. 

The  assignment  of  the  beneficial  interest  in  a  simple  con- 
tract does  not  generally  transfer  the  right  of  suing  on  it,  or, 
as  it  is  commonly  expressed,  a   chose  in  action  (t)  is  not 

(o)  Ecdeston  v.   Clipaham,  1  Wms.  (r)  C.  L.  Proc.  Act,  1860,  s.  19,  ad 

Saimd.  154;  Sermnte-v.  James,  10  B.  fin.  ;  BelZiTigham  v.  Clark,  1  B.  &'S. 

&  C.  410  ;   Thmipion  v.  EahewiU,  19  332. 
C.  B.,  N.  S.,  713.  (s)  2  Wms.   Saund.   116  (2) ;  Eat- 

{p)  Saddon  v.   Ayers,  1  E.   &  E.  sail  v.  Griffith,   2  Cr.  &  M.  679  ;  and 

118  ;  Eophinson  v.  Lee,  6  Q.  B.  964.  see  Lucas  r.  Beale,    10  C.    B.    739 ; 

(q)  Per  Pa/rlce,  B.,  Keightley\.  Wat-  Clay  v.  Southern,  7  Exch.  717  ;  Mills 

son,  3  Ex.  723  ;  Foley  f.  Adderibroohe,  v.  Alderbury  Union,  3  Exch.  590. 
4  Q.  B.  207.  (t)  Post,  Book  II.,  Chap.  3. 

K  2 
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Principal 
and  agent. 


assignable  (u) ;  and  hence  the  necessity  for  the  assignee  of  a 
chose  in  action  making  provision  for  suing  in  the  name  of  the 
original  assignor  (u). 

I  shall  revert  hereafter  (v)  to  the  relation  of  principal  and 
agent,  of  partner  and  co-partner,  merely  mentioning  in  this 
place  the  fundamental  rule,  that  the  principal  must  in  general 
sue  for  breach  of  a  contract  entered  into  by  him  through  an 
agent  (x),  and  that  co-partners  must  join  in  suing  for  breach 
of  a  contract  entered  into  with  the  fii-m. 

It  will,  moreover,  with  a  view  to  avoiding  repetition,  be 
convenient  for  the  present  to  postpone  a  consideration  of 
certain  associations  regulated  by  the  common  or  the  statute 
law,  the  rights  and  liabilities  of  which  in  respect  of  contracts 
entered  into  on  their  behalf  may  sufficiently  be  deduced  from 
the  remarks  hereafter  offered  respecting  them  (y). 
Coverture.  The  effect  of  coverturo  at  common  law  is  to  render  the 
wife  incapable  of  entering  into  a  contract  as  principal.  She 
can  only  act  in  such  matter  as  agent  of  her  husband.  The 
relation,  however,  of  husband  and  wife  leads  to  various  rules 
with  respect  to  suing  in  actions  on  contract,  which  admit  of 
being  thus  stated : — 1st.  The  husband  must  sue  alone  in 
respect  of  any  estate  and  property  which  are  by  act  of  law 
absolutely  vested  in  him,  although  they  may  have  accrued  to 
him  in  right  of  his  wife  (z). 

2ndly.  The  wife  cannot  sue  alone,  whether  the  right  of 
action  accrued  before  or  after  coverture  (a). 


(m)  Per  BvZler,    J.,   4  T.  R.  341 
Tempest   t.    Kilner,    2    C.   B.    308 
Howard    t.  Shepherd,   9  C.  B.    297 
See   per  Wigram,,  V.-C,   Bayshaw  v. 
Eastern  Union  R.    C,  7  Hare,   132 
S.  C.,2  Mae.  &  G.  401  ;  DePothonier 
,.  Be  Mattos,  E.   B.  &  E.  461  ;   and 
see  19  &  20  Yict.  c.  97,  s.  5. 

(t>)  Post,  Book  II.,  Chap.  5,  s.  1. 

{x)  Seignior  v.  Wolmcr,  Godb.  361 ; 
per  Lord  Ellenborough,  C.  J. ,  Sadler  v. 


Leigh,  4  Camp.  196. 

(y)  Post,  Book  11.,  Chap.  5,  s.  2. 

(s)  Bengate  v.  Gardiner,  4  M.  &  W. 
7 ;  SavUle  v.  Sweeney,  4  B.  &  Ad. 
514,  522,  524 ;  Bac.  Abr.  and  Com. 
Dig.  "Bar.  &  Feme;"  Bidgood  v. 
Way,  2  W.  Bl.  1236 ;  Abbot  v.  Bio- 
field,  Cro.  Jac.  644. 

(a)  Divorce  3,  vinculo  matrimonii, 
judicial  separation,  the  banishment, 
attainder,    or   presumed  death  of  the 
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Srdly.  When  the  cause  of  action  accrues  to  the  husband 
during  coverture  in  right  of  his  wife,  he  may  in  general  elect 
either  to  sue  alone  or  jointly  with  her.  Thus  if  a  chose  in 
action  is  given  to  a  feme  covert,  the  husband  may  elect  to 
reserve  it  exclusively  for  himself,  or  he  may  give  his  wife  an 
interest  in  it  (&).  Whenever  the  wife  has  such  an  interest  as 
would  survive  to  her  in  the  event  of  the  husband's  death,  she 
may  be  well  joined  with  him  as  a  co-plaintiff  (c). 

4thly.  The  wife  must  be  joined  as  plaintiff  with  the  hus- 
band when  a  complete  cause  of  action  has  accrued  to  the  feme 
dum  sola,  as  for  breach  of  covenant,  or  on  a  bond,  bill  of  ex- 
change, or  promissory  note,  or  in  respect  of  a  debt  due  to  her 
before  coverture,  or  on  a  chose  in  action,  which  became  vested 
in  the  feme  before  marriage,  though  the  cause  of  action  has 
accrued  during  coverture  (ci) ;  or  where  the  cause  of  action 
accrues  to  the  wife  in  autre  droit,  and  would  therefore  survive 
to  her  (e),  if  she  could  have  sued  upon  it  in  her  representa- 
tive capacity  (/). 

5thly.  Before  the  C.  L.  Proc.  Act  1852  came  into  operation, 
the  marriage  of  a  feme,  whether  plaintiff  or  defendant,  whilst 
an  action  was  pending,  caused  it  to  abate,  but  the  141st  sec- 
husband,  may  cause  an  exception  to  this      659. 

rule ;   see  20  &  21  Vict.  c.  85,  s.  26  ;  {d)  Wootton  v.  St^enoni,  12  M.  & 

the  wife  of  an  alien  enemy  cannot  sue  W.  129  ;  Brereton  v.  Evans,  Cro.  Eliz. 
alone,  De  Wahl  v.  Braune,  1  H.  &  N.  700  ;  1  Wms.  Saund.,  210  a  ;  Hart  v. 
178.  As  to  the  custom  of  the  City  Stephens,  6  Q.  B.  937  ;  Scarpdlini  v. 
of  liondon,  see  Cauddl  v.  Shaw,  i  Atcheson,  7  Q.  B.  864  ;  HopTcins  v. 
T.  R.  361.  Logan,  5  M.  &  W.  241  ;  Sherrington 

(5)  See  per  Parke,  B.,  Gatm  v.  v.  Yates,  12  M.  &  W.  855  ;  Michbell 
Madeley,  6  M.  &  W.  426;  Bendix  v.  v.  Alexander,  10  C.  B.,  N.  S.,  324. 
Wakeimn,  12  M.  &  W,  97.  See  also  DaltonY.  Midlands.  C,  13 

(c)  Ayling  v.  Whicher,  6  Ad.  &  E.  C.  B.  474  ;  Procter  v.  Brotherton,  9 
264  ;  Bret  t.   Cumberland,  Cro.  Jac.       Exch.  486. 

309  ;   Beadle  v.  Sherman,  Cro.  Eliz.  (e)  See  Richards  v.  Richards,  2  B. 

608  ;  Arnolds.  Bidgood,  Cro.  Jac.  318  ;  &  Ad.  447  ;  Field  v.  AlUn,  9  M.  &  W. 
Phillisldrh  v.  PluckwOl,   2  M.  &  S.       694,  699. 

393 ;  Brashford  v.  Buckingham,  Cro.  (/)  Bolinghroke  v.  Karr,  L.    R.   1 

Jac.  77 ;    WUls  v.  Nurse,  1  Ad.  &  E.       Ex.  222. 
65 ;   Johnson    v.   Lucas,    1   E.  &  B. 
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tion  of  that  statute  remedies  this  defect,  and  the  action  may 
now  "  be  proceeded  with  to  judgment ;"  and  further,  in  case 
of  a  judgment  for  the  wife,  execution  may  issue  thereon  by 
the  authority  of  the  husband  without  any  writ  of  revivor  or 
suggestion. 

6thly.  The  personal  representatives  of  the  wife  should  sue 
for  a  chose  in  action  which  accrued  to  the  wife  during  cover- 
ture, with  which  the  husband,  although  he  may  have  sur- 
vived his  wife,  has  not  interfered  (gr). 
Infant,  &c.  In  regard  to  the  capacity  of  an  infant,  lunatic,  or  alien  to 
contract,  somewhat  will  be  said  hereafter  Qi). 

In  respect  of  a  breach  of  contract  committed  in  the  life- 
time of  the  contractee,  his  executors  or  administrators  may 
in  general  sue  {%).  Although  a  personal  representative  must 
always  sue  in  that  character,  in  respect  of  a  contract  made 
with  the  deceased,  yet,  when  it  has  been  made  with  himself 
subsequently  to  the  death  of  the  testator  or  intestate,  he 
should  sue  in  his  individual  capacity  (]c).  Counts  for  money 
due  to  the  plaintiff  as  executor  or  administrator  cannot 
be  joined  with  counts  for  money  due  to  him  in  his 
private  capacity  (l).  Also,  if  an  action  be  commenced 
in   the  name  of  a   dead   man,   his  representatives  cannot 


Executors 
and  admi- 
nistrators. 


(g)  Fleet  v.  Perrins,  L.  R.  3  Q.  B. 
536. 

(h)  Post,  Book  II.,  Chap.  5,  s.  2. 

(i)  Id.  ;  Stubbs  v.  Holywell  R.  C, 
L.  E.  2  Ex.  311 ;  Liicy  t.  Zevington, 
2  Lev.  26  ;  Morletj  v.  PolhiU,  2  Vent. 
56 ;  see  per  ParTce,  B.,  Raymond 
V.  Fitcli,  2  Cr.  M.  &  B.  692,  594; 
Rkhetts  T.  Weaver,  12  M.  &  W.  718  ; 
Smith  V.  SimoTids,  Comb.  64  ;  King- 
don  V.  Nottle,  1  M.  &  S.  355  ;  S.  C, 
4  M.  &  S.  53  ;  et  vide  King  t.  Jones, 
4  M.  &  S.  188  ;  Orme  v.  Broughton, 
10  Bing.  537  ;  Boei..  Rogers^.  Rogers, 
2  N.  &  M.  556 ;  Rhodes  v.  Haigh,  2 
B.  &  C.  346,  347  ;  M'Dougal  v.  Robert- 
son, 4  Bing.  435  ;  Tyler  v.  Jones,  3  B. 


&  C.  144 ;  Clarice  v.  Crofts,  i  Bing. 
143  ;  Knights  v.  Qitarles,  2  B.  &  B. 
102 ;  Moi-eron's  ease,  1  Vent.  30 ;  4 
Geo.  2,  c.  28,  s.  1  ;  Berwick  t.  An- 
drews, 2  Ld.  Kaym.  971 ;  Allen  v. 
ffophins,  13  M.  &  W.  94 ;  Chamber- 
lain T.  Williamson,  2  M.  &  S.  408 ; 
see  Judgm.,  Beckham  t.  Brake,  8  M.  & 
W.  854  ;  S.  a,  9  M.  &  W.  79,  and 
11  M.  &  W.  315  ;  Bodger  v.  Arch,  10 
Exch.  333. 

(k)  Bolingbroke  v.  Kerr,  L.  K  1 
Ex.  222. 

(l)  See  (ex.  gr.),  Bavies  v.  Barnes, 
1  H.  &  C.  451 ;  Bdlinghm  v.  Clark, 
1  B.  &  S.  332. 
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be  substituted  as  plaintiiFs  under  the  0.  L.  Proc.  Act,  1852, 
s.  222  (m). 

Executors  have  a  joint  and  entire  interest  in  the  testator's 
goods,  and  must  be  joined  as  plaintiffs,  even  when  one  only 
of  them  has  proved  the  will  (n). 

It  may  be  laid  down  generally,  that  all  the  remedies  which  Bankrupt. 
a  bankrupt  would  have  had,  if  he  had  not  become  bankrupt, 
with  respect  to  his  estate,  real  or  personal,  whether  in  pos- 
session, remainder,  or  reversion,  at  the  date  of  the  bank- 
ruptcy, including  outstanding  debts  and  assets,  vest  in  his 
assignees,  who  may  sue,  therefore,  for  them,  as  also  in 
respect  of  those  contracts  which  they  can  adopt  and  elect  to 
adopt  (o).  Further,  the  assignees  of  a  bankrupt  partner 
may  sometimes  join  with  a  solvent  partner  in  suing  for  a  debt 
due  to  the  firm  (p). 

Having  thus  disposed  of  the  right  to  sue,  we  come  to  the  ^^^^^^*^ 
liability  to  be  sued  ex  contractu ;  and  here  an  elementary  *'^°'"- 
rule  is,  that  he  must  be  the  defendant  in  an  action  on  a  °o°^™?^* 
simple  contract  (q)  by  whom  or  on  whose  behalf  such  con- 
tract was  concluded  (r).     Whence  it  follows  that  in  general 
the  liability  upon  a  contract  is  not  assignable  at  law  (s). 

The  joinder  of  defendants  on  a  simple  contract  will  of  J°g^^°|g 
course  depend  upon  the  character  of  the  contract  in  question  contS.'''" 

(m)  Clay  v.  Oxford,  L.   E.    2  Ex.  (?)  Post,  Book  II.,  Chap.  1. 

5>.  (r)  Weib  t.  Modes,  3  Bing.  N.  C. 

(n)  Webster  v.  Spencer,  3  B.  &  Aid.  732  ;  2  Bl.  Com.  p.  US  ;  Appleton  v. 

363.     See  Venables  v.  East  India  Co.,  Sinks,  5  East,  148  ;  Jenkins  v.  Hutch- 

2  Exch.  633  ;   StvJ>s  v.  Stubs,  1  H.  &  inson,  13  Q.  B.  744  ;  Hamber  v.  Hall, 

C.  257,  265.  10  C.  B.  780  ;   Stubbs  v.  Twynam,  7 

As  to  the  right  to  sue  on  a  part-per-  C.  B.,  N.  S.,  719;    Stvibs  v.  Horn, 

formed  contract,  see  Edwards  v.  Grace,  L.  E.  1  C.  P.  56  ;  Moffatt  v.  Dickson, 

supra ;  Crosthwaite  v.  Gardner,  18  Q.  13  C.  B.  643. 

B.  640  ;  Wood  v.  Bdl,  5  E.  &  B.  773 ;  (s)  Post,  Book  II.,  Chap.  3  ;  Fairlie 

Stubbs  T.   HolyweU  R.    C,  L.   E.   2  v.   Benton,  8  B.   &  C.  400  ;  Stewart 

Ex.  311.  V.  Fry,  7  Taunt.  339  ;   Dickinson  v. 

(o)  Post,  Book  II.,  Chap.  5,  s.  1.  Marrow,  14  M.  &  W.  713  ;   Forth  v. 

{p)  Heilbut  T.  Nevill,  L.  E.  4  C.  P.  Stanton,  1  Wms.  Saund.  210,  n.  (a) ; 

354.  Chambers  v.  Jonss,  5  Exch.  229. 
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— how  far  it  is  a  joint  or  a  several,  or  a  joint  and  several 
contract  (t).  In  order  to  charge  several  persons  jointly  on 
a  verbal  contract,  it  will  not  be  enough  to  show  that  credit 
was  given  to  them  jointly,  without  some  proof  of  their  con- 
tracting jointly,  either  expressly  or  impliedly,  or  that  the 
work  done  was  for  their  joint  benefit  (u) ;  and  whether  the 
contract  in  question  be  written  or  verbal,  it  will,  in  the  ab- 
sence of  any  express  provision  or  stipulation  by  the  parties 
themselves,  be  taken  to  be  a  joint,  and  neither  a  joint  and 
several,  nor  a  several  contract,  and  all  parties  liable  should  be 
joined  in  suing  upon  it  {x). 

Again,  if  a  contract  in  writing  be  joint  and  several,  the 

plaintiff  may  sue  all  the  contracting  parties  jointly,  or  any 

one  individually  (i/). 

ml™'^™*^       On  a  specialty  the  party  to  be  sued  is  indicated  by  the 

ciaity.         express  terms  of  the  deed,  and  therefore  the  choice  of  such 

party  will  in  general  present  no  difficulty.    To  make  the  heir 

liable,  he  must  be  expressly  named  in  the  specialty;  and 

when  a  person  by  bond  or  covenant  (whether  real  or  per- 

WLen  heir    sonal),  or,  indeed,  by  any  specialty,  binds  himself  and  his 

liable.         heirs,  the  heir  and  devisee  are  each  liable  for  the  default  of 

the  ancestor  or  testator  to  the  extent  of  the  assets,  freehold 

and  copyhold,  taken  by  descent  or  devise,  and  they  may  be 

jointly  sued ;  if  there  be  no  heir,  the  devisee  may  now  be 

sued  alone  {z). 

The  personal  representatives   however  of  an  obligor  or 

(t)  Per  Lord  Dennian,  0.  J.,  1  Ad.  (x)  Broom's  Prac,  vol.  1,  pp.  354-5  ; 

&  E.  207,  208  ;   ICirhy  t.  Banister,  5      RoUmon  v.  RudUm,  26  L.  J.,  Ex., 

B.  &  Ad.  1069  ;    Qihson  v.  JApton,  9       56. 

Kng.  297.  (y)  Zee  v.  Nixon,  1  Ad.  &  E.  201. 

(«)  Eaden  v.  Titchmarch,  1  Ad.   &  (3)11   Geo.  4  &  1  'Win.  i,  c.  47 ; 

E.    691;    Maddich    v.    Marshall,    17  1\  k  li  T\ct.  c.  i7  ;  Bunting  y.  Shel- 

C.  B.,  N.  S.,  829;  Armild  t.  Bain-  drahe,  9  M.  &  W.  256  ;  Barbery.  Fox, 
hrigge,  9  Exch.  153  ;  Maclae  v.  Suther-  2  Wms.  Saund.  136,  137  b  ;  Co.  litt. 
land,  3  E.  &  B.  1  ;  FeU  v.  Ooslin,  7  209  a  ;  Farleij  v.  Briant,  3  Ad.  &  E. 
Excli.  185  ;  Forster  v.  Taylor,  3  Camp.  847  ;  Braithioaite  v.  Shinner,  5  M.  & 
49.  W.  313. 
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covenantor  are  liable  to  the  extent  of  assets,  whether  they 
be  named  or  not ;  and  when  the  real  and  personal  repre- 
sentatives are  alike  liable,  the  plaintiff  may  elect  to  sue  both 
or  either  of  them  separately  (a). 

The  joinder  of  defendants  liable  on  a  contract  under  seal  Joinder  of 

defendants 

may  be  regulated  by  these  two  rules : — 1.  When  the  obliga-  onaspe- 
tion  is  joint,  all  parties  chargeable  should  be  made  co-defen- 
dants on  its  breach.  2.  When  it  is  in  terms  joint  and 
several,  the  covenantee  may  elect  to  sue  either  one  or  all  of 
the  covenantors,  notwithstanding  their  legal  interest  in  the 
subject-matter  of  the  covenant  be  joint  {h). 

The  leading  propositions  as  to  the  respective  liability  of  Liability  of 

principal  or 

principal  and  agent  on  a  contract  entered  into  by  the  latter,  agent. 
as  well  as  the  liabilities  consequent  on  the  relationship  of 
persons  as  co-partners,  and  of  various  associations  existing  Partners, 
at  the  common  law  or  by  statute,  will  hereafter  be  con- 
sidered (c). 

On  a  contract  made  by  a  married  woman  during  cover-  Coverture. 
ture  (d),  inasmuch  as  she  could  only  have  entered  into  it  as 
agent  for  her  husband,  the  husband  must  be  sued  alone ;  but 
for  breach  of  any  contract  made  by  the  wife  before  marriage, 
or  for  debts  then  incurred  by  her,  husband  and  wife  must  be 
jointly  sued  (e).  And  when  the  cause  of  action  has  accrued 
against  the  feme  in  autre  droit,  she  must  be  sued  jointly 
with  her  husband  (/). 

In  certain  cases,  moreover,  either  the  wife  may  be  sued 
jointly  with  the  husband  or  he  may  be  sued  alone ;  as  for 

(a)  Dailies  v.   Churchman,   S  Lev.  Vin.  Abr.    "Bar.   &  Feme"  (X.)  pi. 

189  ;  Dairy  v.  Pepys,  Plowd.  439  b ;  15  ;   Mitchinson  v.  Hewson,  7  T.   R. 

and  see  Book  II.,  Chap.  1.  348  ;  RoUmon  v.  Hardy,  1  Keb.  281 ; 

(6)   Calell   V.    Vaughan,    1    Wms.  Norwood  v.  Stevemon,  Anders.   227  ; 

Saimd.   291   b,   n.    (4)  ;    Eccleston  v.  Tracey  v.   M'Arlton,    7   Dowl.    532 ; 

Clipsham,  1  Wms.  Saund.  154  a  ;  and  Evans  v.  Morgan,  2  C.  &  J.  453  ;   see 

see  King  v.  Moare,  13  M.  &  W.  494.  Dick  v.  Tollhausen,  4  H.  &  N.  695. 

(c)  Post,  Book  II.,  Chap.  5,  s.  2.  (/)  Mounson  v.   Bourn,  Cro.    Car. 

(d)  Rdd  T.  TmUe,  13  C.  B.  627.  518  ;  Kings  v.  HUton,  Id.  603  ;  Com. 
(c)  Bac.  Abr.  "Bar.  &  Feme"  (L.) ;  Dig.  "Administration"  (D.). 
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rent,  due  after  the  marriage  but  accruing  under  a  lease  made 
to  the  wife  before  it  {g),  or  under  a  lease  which  the  wife  has 
as  executrix  or  administratrix.  So,  if  covenants  are  made  in 
a  lease  to  husband  and  wife  jointly,  they  may  be  joined  as 
defendants  in  an  action  on  the  covenants  QC). 
Executors        The  general  i-ule  with  regard  to  executors  and  adminis- 

and  admi-  °  ° 

BiBtrators.  trators  (%)  is  that  being  personal  representatives  of  the 
deceased,  though  not  expressly  named  (Jc),  they  are  liable, 
to  the  extent  of  assets,  on  all  his  covenants  and  contracts 
broken  in  his  lifetime,  and  on  such  as  are  broken  after 
his  death,  provided  that  his  skill  or  taste  were  not  required 
for  their  performance  (V),  and  that  they  were  not  to  be  per- 
formed by  him  in  person  or  limited  expressly  to  his  life- 
time (m). 

Thus,  in  Hambly  v.  Trott  {n),  Lord  Mansfield  lays  it  down, 
that,  "  when  the  cause  of  action  is  money  due,  or  a  contract 
to  be  performed,  gain  or  acquisition  of  the  testator  by  the 
work  and  labour  or  property  of  another,  or  a  promise  of  the 
testator,  express  or  implied, — where  these  are  the  causes  of 
action,  the  action  survives  against  the  executor." 

In  general,  all  the  executors  named  in  the  will — ^unless 
when  any  one  of  them  has  formally  renounced,  or  has  not 
administered — should  be  joined  as  co-defendants  (o). 

bantafptV^      We  have  seen  that  the  effect  of  bankruptcy  is  to  divest  the 

(g)  Com.  Dig.  "Bar.  &Feme"  (Y.).  vol.  i.,  p.  488  ;   Mm-gan  v.  Jiavey,  6 

ih)  Bac.  Abr.  "Bar.  &  Feme  "  (L.);  H.  &  N.  265  ;  Judgm.,  Taylors.  Cald- 

see  Lake  v.  Smith,  1  N.  R.  174.  well,  3  B.  &  S.  835. 

(i)  Post,  Book  11.,  Chap.  5,  s.  2.  (n)    1    Cowp.    375.     See   Ex  parte 

(h)   Williams  v.   Burrell,   1   C.    B.  Tindal,  8  Bing.  404  ;  J'oweU  v.  Chu- 

402 ;   Zock  v.  Fitrze,  19  C.  B.,  N.  S.,  ham,  7  Taunt.  580  ;    3  &  4  WiU.  4, 

96.  0.  42,  s.  14  ;   4  &  5  W.  &  M.  e.  24, 

(l)  Siboni  v.  Kirhman,  1  M.  &  W.  s.  12  ;  Prior  v.  Seinbrov),  8  M.  &  W. 

423  ;   Tosher  v.  Shepha-d,  6  H.  &  N.  889,  890. 

575.  (o)  As  to  the  Kability  of  the  executor 

(to)  Hyde  v.  Dean  and  Canons  of  of  an  executor  in  respect  of  a  devastavit 

Windsor,   Cro.   Eliz.    552  ;    cited  per  by  the  latter,  see  Coward  v.  Gregory, 


nan,  J.,  Penfold  v.  AUott,  32      L.  R.  2  C.  P.  153. 
L.  J.,  Q.  B.,  67,  68  ;   Broom,  Prac, 
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bankrupt  of  all  property  in  whicli  he  is  beneficially  inter- 
ested ( p)  for  distribution  amongst  bis  creditors. 

The  most  general  rule  for  selecting  the  plaintiff  in  an  PinintifEsiu 

_  "  o  J.  action  ex 

action  ex  delicto,  is — ^tbat  he  must  sue  ■whose  legal  right  delicto. 
or   property  has  been    affected  by  the  tortious  act  of  an- 
other (q). 

The  proper  plaintiff  in  trespass  qu.  cl.  fr.,  according  to  the  Trespass- 
rule  above  laid  down,  is  he  who  is  in  possession  at  the  time 
of  the  trespass — and,  as  against  any  one  who  cannot  show  a 
better  title,  mere  possession  will  suffice  to  support  the 
action  (r).  But  neither  a  lessor  who  is  out  of  possession, 
nor  a  mortgagee,  who  has  not  entered  into  possession,  can  be 
plaintiff  in  an  action  of  trespass  for  a  tortious  entry  on  the 
land  leased  or  mortgaged  (s). 

So  in  an  action  of  trespass  de  bonis  asportatis,  the  proper  -de  bonis 

-,    .       .       .  .  ,  asportatis. 

plamtiff  is  he  who  had  either  actual  or  constructive  posses- 
sion of  the  chattels  taken  and  carried  away  (t).  An  auc- 
tioneer may  sue  in  trespass  for  the  wrongful  taking  away  of 
goods  confided  to  him  for«aIe  (u).  Where  goods  and  chattels 
are  consigned  to  him,  he  has,  moreover,  a  special  property  in 
them — not  only  when  they  are  in  his  own  sale-rooms,  but 
even  when  in  the  house  of  another,  if  there  for  the  purpose 
of  sale — and  he  may  therefore  maintain  trespass  or  trover  for 
them,  though  not  for  fixtures  (x),  nor  for  damage  done  to  the 
realty,  nor  for  the  removal  of  growing  crops  which  he  has 
been  directed  to  sell  (y). 

(p)  Post,  Book  II.,  Chap.  5,  s.  1.  foi-d,  11  Excli.  19. 

(a)  See   per  Lord  Kenyan,   C.   J.,  (t)  Smith  v.  Milles,  1  T.  E.   480  ; 

Dawes  v.  Peck,  8  T.  R.  332.  Young  r.  Sickens,  6  Q.  B.  606  ;  Bur- 

(r)    See    Com.    Dig.    "Trespass;''  reU  v.  Sllis,  2  C.  B.  295  ;  Watson  v. 

Jones    T.    Chapman,    2    Exch.    803 ;  Macguire,    5  C.    B.    836 ;    White  v. 

Ryan  v.  €h/rlee,  14  Q.  B.  65  ;   Ran-  Morris,   11   C.   B.    1015  ;    Brovm  t. 

dall  V.  Stevens,  2  E.  &  B.  641  ;    Cox  Notley,  3  Exch.  219. 
V.  Glue,  5  0.  B.  533 ;  Holmes  v.  Wil-  (u)  Williams  v.   MUlington,   1   H. 

son,  10  Ad.  &  E.  503.    Post,  Book  IIL,  Bl.  81,  84  ;  Robinson  t.  Ruttm;  4  B.  & 

Chap.  3,  6.  1.  B.  954. 

(s)  See,  as  to  the  doctrine  of  relation  (x)  Davis  v.  Danlcs,  3  Exch.  435. 

in  trespass,  Barnett  v.  Earl  of  Guild-  (y)  As  to  who  should  sue  for  timber 
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Trover. 


Joinder  of 
plaintifTs 
ex  delicto. 


The  nature  of  the  action  on  the  case,  elsewhere  de- 
scribed (z),  indicates  sufficiently  the  proper  party  to  sue 
therein. 

As  possession  mainly  determines  who  should  be  plaintiff 
in  an  action  of  trespass,  so  the  right  of  property,  absolute 
or  special  (a),  coupled  with  the  right  of  possession,  resolves 
the  same  question  in  trover  (&).  And,  indeed,  mere  posses- 
sion, as  against  a  wrong-doer,  gives  the  right  to  maintain 
trover.  Hence,  either  bailor  or  bailee  of  a  chattel  bailed 
during  pleasure  may  maintain  trover  for  its  wrongful  con- 
version (c). 

With  respect  to  the  joinder  of  parties  as  plaintiffs  in  an 
action  ex  delicto,  it  may  be  laid  down  :  1.  That  where  the 
legal  interest  affected  by  a  tortious  act  is  joint,  they  whose 
joint  interest  is  affected  thereby  should  join  in  suing  for 
compensation  in  respect  of  the  injury  so  occasioned.  2.  That 
where  several  persons  who  are  severally  interested  sustain 
a  joint  damage,  they  may  sue  either  separately  or  jointly — 
in  respect  of  it  (d).  3.  That  where*  the  interest  and  damage 
are  several,  there  must  be  separate  actions  brought  by  the 
persons  injured  in  respect  of  their  several  injuries  (e). 


severed,  see  Ward  v.  Andrews,  2  Chit. 
636  ;  Channon  v.  Patch,  5  B.  &  C. 
897  ;  1  Wms.  Saund.  322  d,  u.  (5)  ; 
Bolls  Y.  Sock,  cited  2  Selw.  N.  P. 
lath  ed.,  p.  1244. 

(2)  Ante,  p.  40. 

(a)  2  Wms.  Saimd.  47  b,  d,  e,  f  ; 
per  Lord  Loughlorough,  C.  J.,  1  H.  Bl. 
85. 

(J)  Watson  V.  Macguire,  5  C.  B. 
836  ;  Sta^leton  t.  Haymen,  2  H.  &  C. 
918  ;  Feltkouse  v.  BnndZey,  11  C.  B., 
N.  S.,  869  ;  Owen  v.  Knight,  4  Bing. 
N.  C.  54 ;  Mason  v.  Farnell,  12  M.  & 
W.  683  ;  Franklin  v.  Neate,  13  M.  & 
\V.  481  ;  Fenn  v.  Bittleston,  7  Exoh. 
152 ;  Northam  v.  Bowden,  11  Exch. 
70. 


(c)  Smith  T.  Sleap,  12  M.  &  W. 
585,  589 ;  Armory  v.  Bdamirie,  1 
Smith,  L.  C,  6th  ed.,  315  ;  Sutton  v. 
Buck,  2  Tatmt.  302  ;  Manders  y.  Wil- 
liams, 4  Exch.  339  ;  per  Lord  EUm- 
borough,  C.  J.,  Martini  v.  Coles,  1  M. 

6  S.  147. 

(d)  Coryton  v.  IMhehye,  2  Wms. 
Saund.  115,  116,  n.  (2);  WeOer  v. 
Baker,  2  Wils.  423. 

(e)  Co.  Litt.  145  b. ;  2  Wms.  Saund. 
117  a ;  Le  Fanu  v.  Malcolmson,  1  H. 
L.   Ca.   637  ;   Robinson  1.  Marchant, 

7  Q.  B.  919  ;  Wiiliams  r.  Beaumont, 
10  Bing.  270  ;  Fm-ster  v.  Lawson,  3 
Bing.  452.  See  C.  h.  Proo.  Act,  1860, 
ss.  19,  20. 
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The  husband  must  sue  for  all  injuries  to  property — whether  Effect  of  co- 

"verttire  as 

derived  from  his  wife  or  not — when  such  property  has  been  regards 

■*■■'■         ^  choice  nf 

reduced  into  his  own  possession.  For  property  of  the  wife  ^jf  Jfeufto. 
not  so  reduced,  the  wife  may  be  joined  as  co-plaintiff :  the 
test  whether  she  may  be  joined  or  not  in  any  case  being, 
whether  the  right  of  action  would  survive  to  her  (/).  In  an 
action  for  a  tort  to  the  person  of  the  wife,  compensation  may 
be  sought  either  for  the  direct  injury  to  the  wife  in  respect 
of  which  a  right  of  action  would  survive  to  her — ^in  which 
case  the  h^^sband  and  wife  must  join — or  for  the  consequen- 
tial and  special  damage  to  the  husband,  in  which  case  the 
husband  may  sue  alone  (gr).  In  regard  however  to  the 
joinder  of  claims  by  husband  and  wife,  the  C.  L.  Proc.  ^ct, 
1852,  s.  40  (/i),  enacts,  that  "  in  any  action  brought  by  a  man 
and  his  wife  for  an  injury  done  to  the  wife,  in  respect  of 
which  she  is  necessarily  joined  as  co-plaintiff,  it  shall  be 
lawful  for  the  husband  to  add  thereto  claims  in  his  own 
right,  and  separate  actions  brought  in  respect  of  such  claims 
may  be  consolidated,  if  the  Court  or  a  judge  shall  think  fit : 
Provided  that  in  the  case  of  the  death  of  either  plaintiff  such 
suit,  so  far  only  as  relates  to  the  causes  of  action,  if  any, 
which  do  not  survive,  shall  abate."  The  foregoing  section  is 
permissive,  not  imperative  (i) ;  in  virtue  of  it,  a  count  for 
breaking  and  entering  the  premises  of  the  husband  may  be 
joined  with  a  count  by  the  husband  and  wife,  for  assaulting 
and  imprisoning  the  wife  (Jc). 

If  the  wife  survive  her  husband  she  may  in  general  sue  for 
injuries  done  to  her  person   or  property   either  before  or 

(/)  Ayling  v.  Whicher,  6  Ad.  &  E.  &  21  Vict.  c.  85,  s.  26. 

259.  (h)  See,  also,  C.  L.  Proc.  Act,  1860, 

(g)  SavUle  v.  Sweeny,  4  B.  &  Ad.  sa.  19,  20. 

523  ;    Dengctte  v.   Gardiner,   4  M.   &  («')  Brochbank  v.  Whitehaven  Junc- 

W.  7  ;  Guy  r.  lAvesey,  Cro.  Jac.  501  ;  tion  R.  C,  7  H.  &  N.  834. 

Nm-ria  v.  Seed,  3  Exch.  782;   long-  (h)  JftMris  v.  Jlfoore,  19  C.  B.,  N.  S., 

meid  v.  HoUiday,  6  Exch.  761.     With  359  ;  Eemstead  v.  Phcenia  Gas  Co.,  3 

regard  to  the  effect  of  judicial  separa-  H.  &  C.  745, 
tion  on  the  right  of  wife  to  sue,  see  20 


nlstrators. 
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during  coverture  (I).  The  husband  may  elect  to  join  his 
wife  with  him  in  certain  cases,  as  in  trespass  to  land  held  in 
her  right,  or  for  obstructing  a  right  of  way  to  land  leased 
to  the  wife  dum  sola,  or  generally  when  the  wife  is  the 
meritorious  cause  of  action  (m),  or  had  a  vested  interest 
directly  affected  by  the  tortious  act  (n).  But  both  the 
husband  and  wife  must  sue  jointly  for  torts  to  the  personal 
property  of  the  wife  which  had  both  their  inception  and 
consummation  before  marriage  (o).  Further,  where  the  wife 
has  a  right.of  action  in  autre  droit,  she  must  be  joined  as 
co-plaintiff  (p). 
and  ad°"  ^^®  right  of  personal  representatives  to  sue  in  tort  is 
given  and  regulated  by  the  statute  law  (q).  By  the  4  Edw. 
3,  c.  7,  reciting,  that,  "  in  times  past  executors  have  not  had 
actions  for  a  trespass  done  to  their  testators,  as  of  the  goods 
and  chattels  of  the  same  testators  carried  away  in  their  life- 
time," it  is  enacted,  "  that  the  executors  in  such  cases  shall 
have  an  action  against  the  trespassers,"  in  Hke  manner  as 
they  whose  executors  they  are  should  have  had  if  they  were 
living.  An  administrator  is  within  the  equity  of  this  statute, 
and  by  25  Edw.  3,  st.  5,  c.  5,  the  like  remedy  is  extended  to 
the  executors  of  executors. 

Again,  the  3  &  4  Will.  4,  c.  42,  provides,  upon  certain 
conditions  a  remedy  by  the  executors  or  administrators  for 
injuries  done  to  the  real  estate  of  any  deceased  person  com- 
mitted in  his  lifetime  (r).  The  most  important  modification, 
however,  of  the  maxim   Actio    personalis    moritur  cum 

(1)  See  WaZler  v.  Brdkcford,  1  E.  &  nuynd  t.  Fitch,   2  Cr.  M.  &  E.  588 

B.  749.  Palgrave   v.   Windham,   1   Str.    212 

(m)  Newton  v.  Boodle,  9  Q.  B.  984.  BurJmry  v.    Sewson,    3   Exch.    558 

(»)   WeUer  v.  BaJcer,  2  Wils.  414 ;  Morgan    v.    Thomas,    8    Exch.    302 

and  see  JSiu/gins  v.  Durham,  2  Str.  Wdchman  v.  Stm-gis,  13  Q.  B.  552 

726.  Barnett    v.   Earl    of   Guildfm-d,    11 

(o)  Milner  v.  Milnes,  3  T.  R.  627.  Exch.  19,  and  cases  cited  post,  Book  H., 

(p)  Serves  v.  Bodd,  2  N.  R.  407.  Chap.  5,  s.  2. 

(51)  1  Wms.  Saund.  216  a;  Le  Mason  (»•)  Sect.  2. 
V.   Dixon,   Sir  W.   Jones,   174 ;    Ray- 
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persond  (s)  lias  been  effected  by  the  9  &  10  Vict.  c.  93, 
(amended  by  27  &  28  Vict.  c.  95),  which  was  enacted  with  a 
view  of  compensating  the  families  of  persons  killed  by  acci- 
dent, and  which  the  reader  will  find  commented  on  in 
Book  III.  (t). 

The  effect  of  bankruptcy  upon  the  right  to  sue  in  actions  Bank- 
ex  delicto  will  be  considered  hereafter. 

The  most  general  rule  for  choosing  the  defendant  in  an  Defendants 

7  7 .  .  T  T  .      .  -,  .ex  delicto, 

action  ex  clehcto  is — that  the  party  committing  the  tortious 
act  (u),  or  asserting  a  right  or  title  adverse  to  the. plaintiff's, 
should  be  made  defendant.  An  ordinary  instance  illustrating 
this  rule  is,  that  when  the  owner  of  land  erects  on  it  a 
nuisance  and  then  demises  the  land  for  a  term,  he  will  be 
liable  for  the  erection  of  the  nuisance  in  the  first  instance, 
though  either  lessor  or  lessee  might  be  liable  for  its  continu- 
ance— and,  the  demise  being  held  to  operate  as  an  afiirmance 
of  the  nuisance  (x),  every  successive  occupier  will  equally  be 
liable  for  the  continuance  of  it. 

With  respect  to  the  joinder  of  defendants  in  an  action  ea;  joinder  of 

•  1     1  1  n       1  1    •      defendants 

delicto,  it  may  be  laid  down  that  all  who  are  concerned  in  m  tort 
committing  the  tort  complained  of,  are  liable  to  be  jointly 
sued  in  respect  of  it  (y). 

In  regard  to  the  joinder  of  husband  and  wife  in  an  action  J"'"?"^^""^"' 

(s)  Raymond  v.  Fitch,  2  Cr.  M.  &  WalTcei;  1   Exoh.  589  ;    Gauntldt  v. 

E.  597  ;  SicJcetts  v.  Weaver,  12  M.  &  Kim/,  3  C.  B.,  N.  S.,  59.     See  2Wm3. 

W.  723  ;  Leg.  Max.,  4th  ed.,  p.  869.  Saimd.,  6th  ed.,  117,  note  (6).     Fur- 

(t)  Chap.  2.  ther, — as  to  one  partner  involving  his 

{u)  Post,  Book  ni.,  Chaps.  1 — 4.  copartners,  so  as  to  render  them  liable 

{x)  Rosewdl  T.  Prior,  2  Salk.  460 ;  to    be  sued  ivith  him,  see  Petrie  v. 

Todd  V.  Flight,  9  0.  B.,  N.  S.,  377  ;  Zamont,   Car.   &  M.   93  ;    Mellors   v. 

jflich  V.  Basterfield,  4  C.  B.  801 ;  Rus-  Shcm,  1  B.  &  S.  437 ;  Ashworth  v. 

sell  V.  Briant,  8  C.  B.  836  ;  recognised  Stamoix,  3  E.  &.  E.  701.— As  to  the 

in  Lyon  v.  Knowles,  3  B.  &  S.  563, 565 ;  liability  of  a  corporation  for  the  act  of 

S.   C,  5  Id.  751;  Holmes  y.  Wilson,  its  agent,  see  Sm,ith\.  Birmingham  Gas 

10  Ad.  &  E.  503  ;  Brent  v.  Saddon,  Co.,1  Ad.  &  E,  526  ;  Eastern  Counties 

Cro.  Jac.  555  ;  Thompson  v.  Gibson,  7  R.  O.  v.  Broom,  6  Exch.  314 ;  Goff  v. 

M.  &  W.  456.   Post,  Book  in.,Chap.  2.  Great  Northern  R.  C.,ZK  k  B.  672  ; 

iy)  Per   Tindal,   C.  J.,   Cranch  v.  Barwick  v.   English  Jt.   Stk.   Bank, 

White,  1  Bing.  N.  C.  418 ;  Sedman  v.  L.  R.  2  Ex.  259. 
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and  wife  aa  ex  delicto,  it  will  sufficG  to  State  that  they  must  be  ioined  in 

defendants.  . 

any  such  action  when  founded  on  a  tort  committed  by  the 
wife  whilst  sole — as  in  trover  where  both  the  finding  and 
conversion  were  before  marriage, — or  on  a  tort  committed 
by  the  wife  during  coverture — as  an  assault  or  slander  by 
her  (z).  In  respect  of  a  joint  battery  by  husband  and  wife 
they  may  be  both  sued  in  one  action  (a). 
Executors        The  3  &  4  Will.  4,  c.  42,  s.  2,  regulates  in  some  important 

and  admi- 
nistrators,   particulars  (6)  actions  against  executors  and  administrators. 

It  recites  that  there  had  been  no  remedy  provided  by  law  for 
certain  wrongs  done  by  a  person  deceased  in  his  lifetime  to 
another  in  respect  of  his  property  real  or  personal — and  it 
then  proceeds  to  enact  "  that  an  action' of  trespass  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  against 
the  executors  or  administrators  of  any  person  deceased,  for 
any  wrong  committed  by  him  in  his  lifetime  to  another  in 
respect  of  his  property  real  or  personal  (c),  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before 
such  person's  death  (d),  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  adminis- 
trators shall  have  taken  upon  themselves  the  administration 
of  the  estate  and  effects  of  such  person,  and  the  damages  to 
be  recovered  in  such  action  shall  be  payable  in  like  order  of 
administration  as  the  simple  contract  debts  of  such  person"  (e). 

As  to  the  liability  of  the  managers  of  Capel  v.  PoweU,  17  C.  B.,  N.  S.,  743. 

a  joint-stock   company  for  fraud,   see  (a)  See  Vine  T.   Saunders,  i  Bing. 

Cuilen  T.  Thomson's  Trustees,  4  Macq.  N.  C.  96. 

H.  L.  Ca.  424.  (b)  As  to  the  liability  ex  delicto  of 

(z)  Com.  Dig.  "Bar.  &  Feme"   (Y.)  personal  representatives  generally,  see 

For  slander  spoken  by  husband  and  wife,  Samlly  v.  Trott,  1  Cowp.   373,  375, 

there  must  be  separate  actions,  the  one  recognised  7  Ad.  &  E.  429  ;   per  Lord 

against  the  husband  and  wife,  the  other  Kenyon,    C.  J.,  3  T.   K.   549;    Com. 

against  the  husband  only:  see  Sioithin  Dig.  "Administration,"  (B.  15). 

V.  Vincent,  2  WUs.  227.  (c)  See  Morgan  v.  Saveij,  6  H.  &  N. 

As  to  tort  committed  by  wife  during  265. 

judicial  separation  from  her  husband,  (d)  SicJimond  v.  Nicholson,  8  Scott, 

see  20  &  21  Vict.  u.  85,  s.  26— after  134. 

sentence  of   dissolution   of    marriage.  (e)  Sss  PoweU  y.  Sees,  7  M.  &'E.i2S. 
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Thus,  for  a  tort  to  the  property  of  another,  whether  real  or 
personal,  a  remedy  in  trespass,  trover  (/),  or  case  may  now  be 
inforced  against  the  personal  representatives  of  the  party 
originally  liable. 

But  neither  the  above  Act  nor  the  9  &  10  Vict.  c.  93 
(amended  by  27  &  28  Vict.  c.  95),  the  provisions  of  which 
are  hereafter  considered  (g),  will  supply  any  remedy  against 
the  representatives  of  one  deceased  who  has  committed  a  tort 
to  the  person  of  another,  whether  death  has  or  has  not 
thence  resulted  (h). 


2.  Proceedings  from  Writ  to  Appearance. 
The  present  practice  of  our  superior  Courts  of  common  introduc- 

■»•■»■  J-  tory  re- 

law,  dates  from  a  recent  period  ;  the  Common  Law  Procedure  "^arks. 

Acts  of  1852,  1854,  and  1860,  and  the  General  Rules  of 
Hilary  Term,  1853,  and  of  Michaelmas  Vacation,  1854,  con- 
taining the  materials  upon  which  it  mainly  rests  (i)  ;  although 
there  are,  besides  these,  certain  statutes  unrepealed,  which 
regulate  special  matters  of  practice. 

The  Procedure  Act  of  1852  (7c)  was  enacted  with  a  view 
to  rendering  the  process,  practice,  and  the  mode  of  pleading 
in  the  superior  Courts  of  common  law  "more  simple  and 
speedy."  The  Procedure  Acts  of  1854  (f)  and  1860  (m)  had 
the  twofold  object  of  further  amending  the  practice  of  these 
Courts  and  of  enlarging  their  jurisdiction.  The  rules  of 
Hilary  Term,  1853  (n),  are  prefaced  by  an   order   of  the 

(/)  Ward  V.  Audland,  16  M.  &  W.  tice  are  issued. 

862  ;    Ze  Mason  v.    Siaon,   Sir   W.  (i)  15  &  16  Vict.  c.  76. 

Jones,  173,  174 ;  and  authorities  cited  (l)  17  &  18  Vict.  c.  125. 

supra,  n.  (6).  {m)  23  &  24  Vict.  u.  126. 

(,g)  Post,  Book  in.,  Chap.  2.  (m)  There  are  two  sets  of  rules  of 

(h)  As  to  the  effect  of  bankruptcy  on  Hil.  T.,  1853,  viz. ,  the  Practice  and  the 

the  liability  for  tort,  post.  Pleading  Eules,  which  latter  came  into 

(i)  From    time    to  time    additional  operation  in  Trin.  T.  of  that  year, 
rules  affecting  particular  points  of  Prac- 
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Judges,  that  all  the  then  existing  written  (o)  rules  of  practice 
in  regard  to  civil  actions  should  be  annulled.  It  will  be 
found,  however,  that  many  of  these  rules  have  been  re- 
enacted  in  the  same  language  ;  so  that  we  may  derive  assist- 
ance in  our  interpretation  of  the  code  now  in  force,  by 
referring  to  earlier  decisions  of  the  Courts,  and  the  principles 
laid  down  by  them  in  analogous  cases.  Courts  of  law  have 
always  within  themselves  the  inherent  power  and  right  to 
regulate  their  own  practice  (p),  or,  as  Alderson,  B.,  has  ob- 
served (q),  every  Court  "  must  necessarily  be  entrusted  with 
control  over  its  own  rules  of  practice ; "  a  remark  applicable 
to  inferior  as  to  superior  Courts. 


summons. 


The  writ,  of  The  first  step  to  be  taken  in  an  action  at  law,  is  that  of 
summoning  the  party  against  whom  the  action  is  to  be 
brought  into  the  Court  in  which  it  is  intended  to  be  carried 
on.  Now  this  is  effected  in  personal  and  real  actions  by  that 
particular  kind  of  process  which  is  termed  a  writ  of  sum- 
mons (r).  The  forms  of  this  wi-it  (which  may  be  obtained  in 
blank  at  any  law  stationer's)  are  given  in  the  schedule  (A) 
to  the  Common  Law  Procedure  Act,  1852,  and  will  be  found 
to  be  adapted  to  the  three  following  cases  : — 1st,  where  the 
defendant  resides  within  the  jurisdiction  of  the  Court ;  2ndly, 
where,  being  a  British  subject,  he  resides  out  of  the  jurisdic- 
tion ;  and,  Srdly,  where  not  being  a  British  subject,  he  resides 
out  of  such  jurisdiction  (s). 


(o)  Unwritten  rules   of  practice  re-  CI.  &  F.  32.      See  Fleming  v.  Ihirdcp, 

main  in  force,  so  far  as  they  are  not  7  CI.  &  F.  43. 

inconsistent   with    the    rules   promul-  (g)  Ex  parte  Story,  8  Exch.  199. 

gated :    Begg   v.   Fm-hes,    13    C.    B.  (?•)  C.   L.  Proc.  Act,  1852,  ss.  2— 

614.  25  ;  S^.  v.  The  Saddlers'  Co.,  1  B.  C. 

(p)  Per   Tindal,    0.    J.,    Scales  v.  Ca.  183.     C.  L.  Proc.  Act,  1860,  s.  20. 

Cheese,  12  M.  &  W.  687 ;   MeUish  v.  (s)  As   to   the  writ   of    summons— 

Richardson,  1  CI.  &  F.  235  ;  cited  per  against   a   trader   having  prifilege  of 

Orompton,  J.,   7  H.  &  N.  343  ;  Jack-  Parliament,   see  12  &  13  Vict.  c.  106, 

son  v.    OaUoway,    1   0.   B.    280  ;  per  s.  77,— under  the   Succession   Duties 

Lord    Wynford,  Ferrier  v.  Howden,   4  Act  (16  &  17  Vict.      51),  see  E.  (J. 


ACTION  AT  LAW.  147 

It  will  be  convenient,  in  the  first  instance,  to  consider  the 
mode  of  procedure  in  the  more  usual  case,  viz.,  where  the 
defendant  is  resident  within  the  jurisdiction  of  the  Court. 
Here  the  writ  (which  is  addressed  to  the  defendant  (t)  ) 
commands  him  to  cause  an  appearance  to  be  entered  for  him 
in  the  action  within  eight  days  after  service  of  the  writ  upon 
him,  inclusive  of  the  day  of  service,  and  gives  notice  that,  in 
default  of  such  appearance  being  entered,  the  plaintiff  may 
proceed  to  judgment  and  execution  in  the  action.  To  the 
writ  is  subscribed  a  memorandum  as  to  the  period  within 
which  it  must  be  served  (u),  and  upon  it  are  certain  indorse- 
ments which  will  presently  be  described. 

Without  attempting  to  enter  into  an  examination  of  the 
veiy  numerous  cases  decided  under  the  former  practice,  with 
reference  to  irregularities  (w)  connected  with  the  writ  of 
summons,  attention  may  with  advantage  be  directed  to  the 
following  point  relating  to  this  subject :  A  difficulty  may 
sometimes  be  felt  as  to  the  mode  of  describing  a  defendant, 
where  he  has  successively  resided  at  different  places.  Under 
such  circumstances,  he  ought  to  be  described  as  of  his  last 
known  or  supposed  place  of  residence  ;  for,  as  observed  by 
Mr.  Justice  Coleridge,  in  Downes  v.  Garbett  (x),  commenting 
on  words  (y)  identical  with  those  used  in  the  2nd  section  of 
the  C.  L.  Proc.  Act,  1852,  "  The  Act  (z)  evidently  refers  to  two 

Mick  T.,  1853,  9  Exch.  286,— under       Olarh  v.  Smith,  2  H.  &  N.  753. 
the  Billa  of  Exchange  Act,  see  Sched.  (w)  See  Boss  v.    Oandell,    7   C.  B. 

A.  to  18  &  19  Vict.  c.  67  ;  Maliby  v.       766  ;  Kirk  v.  Dolhy,  6  M.  &  W.  636  ; 
MwrreUs,  5  H.  &  N.  813.  Cantwdl  v.  EaH  of  Stirling,  8  Bing. 

{t)  If    there    are    more   defendants       174  ;  and  cases  supra,  u.  (<). 
than   one,    all  their  names  should   be  (x)  2D.  &  L.  944. 

comprised  in  the  Tvrit :  C.  L.  Proc. 
Act,  1852,  s.  4  ;  see  Christie  t.  BeU, 
16  M.  &  W.  669  ;  Brown  v.  FuUerton, 
13  M.  &  W.  556  ;  Goodchild  v.  Lead' 
ham,  1  Exch.  706  ;  CaldweU  T.  Blahe, 
2  Cr.  M.  &  K.  249  ;  Pepper  v.  Whal 
ley,  1  Bing.  N.  C.  71.  (s)  2  WiU.  4,  c.  39,  s.  1. 

(u)  As  to  date  of  writ,  see  sect.  5  ; 


(y)  "In  every  such  writ  and  copy 
thereof  the  place  and  county  of  the 
residence  or  supposed  residence  of  the 
party  defendant,  or  wherein  the  de- 
fendant shall  be  or  shall  be  supposed 
to  be." 
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states  of  facts,"  viz.,  1.  Where  the  defendant's  residence  or 
supposed  residence  is  known,  and  he  is  known  or  supposed  to 
be  residing  there.  2.  Where  he  has  left  his  place  of  resi- 
dence, and  is  known  or  supposed  to  be  in  some  other  place. 
The  description  of  the  defendant's  residence,  however,  whether 
actual  or  supposed,  ought  to  be  correctly  stated  in  the 
writ  (tt) ;  and  there  is  a  manifest  difference  to  be  noted  be- 
tween the  correct  description  of  a  supposed  residence  and  the 
incorrect  description  of  an  actual  residence,  for  the  latter 
might  be  ground  for  requiring  an  amendment  of  the  writ, 
whereas  the  former  would  be  in  truth  a  compliance  with  the 
requirements  of  the  statute  (x). 
Common  in- ,    The  common  indorsements  upon  the  writ  are  prescribed  by 

dorsement.  ^  i.  ./ 

the  6th  and  8th  sections  of  the  Act  of  1852,  the  former  of 
which  directs  that  the  writ  shall  be  indorsed  with  the  name 
and  place  of  abode  of  the  attorney  who  sues  it  out  (y)  (if  an 
attorney  be  employed),  or  with  the  address  of  the  plaintiff  if 
it  be  sued  out  by  him  in  person.  The  object  in  requiring 
this  indorsement  is,  that  the  defendant  may  know  whither  he 
may  go,  with  a  view  to  settling  the  action  (z).  The  7th  sec- 
tion further  provides  a  mode  of  compelling  an  attorney  who 
sues  out  a  writ,  to  declare  whether  it  was  issued  by  his  au- 
thority (a),  and  to  give  the  name  and  abode  of  his  client ; 
and  if  it  appears  that  the  attorney  had  not  authorised  the 
issuing  of  the  writ,  a  stay  of  proceedings  may  be  obtained. 
The  8th  section  requires  that  in  aU  actions  which  are  brought 
for  payment  of  any  debt  (6),  the  amount  of  debt  and  costs 
shall  be  stated  on  the  writ.     The  object  of  this  (which  is 


(«)  PUhrowY.  PUbrow's Atmospheric  596. 

R  a,  3  C.  B.  730.  (a)  Malpass  y.  MvM,  3  H.  &  N, 

(x)  King  v.  EopUns,  2  D.  &  L.  638.  246  ;  Johnson  v.  Birley,  6  B.  &  Aid. 

{y)  AUett  T.  Basham,    5  E.   &  B.  543  ;  Smithy.  Bond,  11  M.  &  W.  326, 

1019;  Youlton  t.   Hall,  4  M.  &  W.  (6)  Perry  y.  Patchett,  2  Dowl.  667 

582  ;  Lloyd  y.  Jones,  1  M.  &  W.  549  ;  HolU  y.    Tounff,    2D.    &  L.   474 

Toiy  y.  EancocTc,  4  D.  &  L.  385.  Sarris  y.   Holler,    7  D.  &  L.  319 

(«)  Dawes   v.   Solom^nson,  6  Scott,  See  JRobinson  v.  CottereH,  11  Bx.  476 
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called  the  common  indorsement)  is  sufficiently  explained  in 
its  concluding  words,  which  inform  the  defendant,  that,  "  if 
the  amount  demanded  by  the  indorsement  be  paid  to  the 
plaintiff  or  to  his  attorney  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed."  The  plaintiff 
will  not,  however  (if  the  defendant  allows  the  action  to  pro- 
ceed), be  precluded  by  his  indorsement  from  recovering  at 
the  trial  an  amount  exceeding  what  is  specified  therein, 
though  he  ought  to  indorse  upon  his  writ  the  sum  really 
claimed  to  be  due,  because  the  defendant  might  otherwise 
be  misled,  or  even  prevented  from  settling  the  action  (c). 
If  the  plaintiff  seeks  to  recover  interest  upon  his  debt,  as 
well  as  the  debt  itself,  he  must  either  indorse  upon  his  writ 
the  amount  claimed  in  respect  of  interest,  or  he  must  state 
the  date  from  which  he  claims  it  (dl). 

That  particular  species  of  indorsement  upon  a  writ  of  sum-  special  in- 
mons,  which  is  called  a  special  indorsement,  can  only  be 
made  in  certain  cases,  viz.,  when  the  defendant  is  resident 
within  the  jurisdiction  of  the  Court  (e),  and  the  claim  hap- 
pens to  be  for  "  a  debt  or  liquidated  demand  (/)  in  money, 
with  or  without  interest,  arising  upon  a  contract  express  or 
implied,"  as  on  a  bond,  bill  of  exchange,  promissory  note, 
cheque,  or  other  simple  contract  debt.  Under  these  circum- 
stances, the  plaintiff  will  be  at  liberty  to  make,  upon  the 
writ  and  copy,  a  "special  indorsement"  of  the  particulars  of 
his  claim,  in  a  form  given  in  the  schedule  of  the  Act.  The 
advantage  of  making  such  special  indorsement  is  this :  the 
plaintiff  may,  if  the  defendant  make  default  in  appearing  to 
the  writ,  sign  final  judgment  against  him  (g)  for  any  sum  not 

(c)  EUiston  V.  Robinson,  2  Or.  &  M.  (/)  Hodsoll  v.  Baxter,  E.  B.  &  E. 
^343.                                                             884  ;   Green  v.  Bickndl,   8  Ad.  &  E. 

(d)  Chapman  v,  Becke,  3  D.  &  L.  715  ;  Jacquet  v.  Bower,  7  Dowl.  831  ; 
350  ;  Bardell  v.  Miller,  7  C.  B.  753  ;  Hall  v.  Scotson,  9  Exch.  238  ;  Bogers 
Hoddmg  t.  Stutchfield,  2  D.  &  L.  597  ;  v.  Emit,  10  Exch.  474 ;  Eeg.  Gen. 
Allen  V.  Bussey,  4  D.  &  L.  430.  Pr.  rr.  19-21. 

(c)  Sect.  25.  ig)  Roviberry   v.   Morgan,  9  Exch. 
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exceeding  that  indorsed  on  the  writ,  together  with  inte- 
rest Qi)  to  the  date  of  the  judgment,  and  a  certain  sum  for 
costs  (i).  The  special  indorsement  upon  the  writ  will  dis- 
pense with  the  necessity  of  giving  particulars  of  demand  (k), 
unless  indeed  they  be  expressly  ordered  by  a  Judge  (I). 
The  special  indorsement  will  not,  however,  dispense  with  the 
ordinary  indorsement,  which  must  always  be  made  under 
the  8th  section  of  the  Act,  where  the  claim  is  for  "  any 
debt." 
Writ  to  be        When  the  writ  of  summons  has  been  duly  prepared  (in 

sealed.  ,  .  i    ■      •  /v» 

accordance  with  what  has  been  already  said)  by  the  plamtiff 
or  his  attorney,  it  must  be  taken  to  the  Writ  Office  of  the 
Court  in  which  the  action  is  brought  to  be  authenticated  by 
the  seal  of  the  Court  (m),  and  the  attorney  must  then  deliver 

Prfficipe.  to  the  officer  a  memorandum,  called  a  prcecipe,  which  con- 
tains the  names  of  the  parties  to  the  action,  the  name  of  the 
attorney  issuing  the  writ,  and  the  date.  This  memorandum 
is  filed  by  the  officer  and  may  be  of  use  (in  case  of  a  fraudu- 
lent alteration  of  the  date  of  the  writ) — as  showing  the  pre- 
cise day  on  which  it  really  issued  and  on  which  therefore  the 
action  was  commenced  (n). 

Service  of        When  the  writ  has  been  thus  sealed  or  stamped — ^it  must 

writ.  ^ 

be  served  upon  the  defendant  or  defendants  in  the  action, 
unless  where  the  defendant's  attorney  undertakes  to  appear 
for  him ;  for  such  undertaking,  which  may  be  enforced 
against  the  attorney  by  a  summary  application  to  the  Court 
or  a  Judge,  will  dispense  with  the  necessity  of  personally 
serving  the  writ. 

730.     By  0.  L.  Proc,  1852,  s.  27,  a  (k)  Rodway   v.    Lucas,    10    Exch. 

defendant  may  be  let  in  to  defend  after  667  ;  Rogers  v.  Hunt,  10  Exoh.  474. 

final  judgment  by  default,   where   the  (i)  Sect.  27. 

writ  has  been  specially  indorsed  upon  (h)  As  to  which  see  post,  p.  168.        * 

accounting  satisfactorily  to  a  judge  for  (I)  See  Fromant  v.  Ashley,   1  B.  & 

the  non-appeai-ance,    and   disclosing  a  B.  723. 

defence  on  the  merits.     Warrington  v.  (nt)  See  Gibson  T.    Varley,  7  B.  & 

Leake,  11  Exch.  304  ;  Hall  v.  Scotson,  B.  49. 

9  Exch.  238.  {n)  See  sect.  5. 


ACTION  AT  LAW.  151 

It  is  worthy  of  remark,  that  service  of  the  writ  is  required 
on  grounds  of  natural  justice — which  demands  that  every 
man  shall  have  notice  of  legal  proceedings  instituted  against 
him,  in  order  that  he  may  defend  himself  accordingly — this 
proposition,  which  scarcely  needs  authority  to  support  it,  may 
be  illustrated  by  cases  where  it  has  been  held  to  be  a  suf- 
ficient answer  to  an  action  upon  a  foreign  judgment  in  our 
Courts,  that  notice  of  the  proceedings  abroad  was  not  duly 
given  to  the  defendant.  Thus,  in  Ferguson  v.  Mahon  (o), 
to  an  action  on  a  judgment  obtained  in  the  Court  of  Common 
Pleas  in  Ireland,  the  defendant  pleaded  that  he  had  never 
been  arrested  upon,  or  served  with,  nor  at  any  time  had 
notice  of  any  process  of  the  Court  at  the  plaintiff's  suit  for 
the  cause  of  action  on  which  the  judgment  was  obtained, 
and  that  he  (the  defendant)  had  never  appeared  to  the 
action;  and  this  plea  was  held  good,  because,  said  Lord 
Denman,  C.  J.,  "when  it  appears,  as  here,  that  the  defen- 
dant has  never  had  notice  of  the  proceeding  or  been  before 
the  Court,  it  is  impossible  for  us  to  allow  the  judgment  to  be 
made  the  foundation  of  an  action  in  this  country." 

Service,  then,  of  the  writ  of  summons  being  clearly  essen-  Mode  of 

'  .  service. 

tial,  it  becomes  necessaiy  to  consider  how  it  must  be  efif'ected. 
This  is  generally  done  by  delivering  a  copy  of  the  writ  to 
the  defendant  persoTially,  and  at  the  same  time  showing  him 
the  original,  if  demanded  (p).  With  a  view,  moreover,  to  ^^""™' 
facilitating  service  of  the  writ  where  there  are  several  de- 
fendants resident  in  different  parts  of  the  country,  or  where 
there  is  a  single  defendant  whose  precise  residence  is  not 
known,  it  is  now  competent  to  a  plaintiff  (under  the  9th  sec- 
tion of  the  first  Procedure  Act)  to  issue  "  concurrent "  writs 
at  any  time  whilst  the  original  writ  is  in  force,  such  writs 


(o)  11  Ad.  &  E.  179  ;  see  Meeus  v.  seq. 

Theamion,    8  Exch.  638  ;  SheO-y  v.  (p)  See  Poole  V;  Gould,  1  H.  &  N. 

Profesawrtal  Life  Ass.  Co.,  13  C.  B.  99, 
787;     Leg.    Max.,    4th    ed.,   114    et 
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being  stamped  with  the  word  "  concurrent  "  and  duly  dated, 
and  thus  to  effect  service  on  the  defendants  or  defendant 
without  unnecessary  delay  (q). 

Care  must,  of  course,  be  taken  to  serve  the  proper  party 
with  the  writ  (r)  ;  and  how  obvious  soever  may  be  the  truth 
of  this  remark,  questions  of  difficulty  have  sometimes  arisen  in 
consequence  of  the  wrong  party  having  been  served.  Let  us 
consider  what  course  should  be  adopted  by  an  individual  thus 
•mistakenly  served  with  a  writ  of  summons.  In  the  first  place 
it  is  clear,  that,  if  the  cause  proceed  to  trial,  he  will  have  a 
good  defence  upon  the  merits  (s) ;  but  should  the  plaintiff 
persevere,  either  through  obstinacy  or  ignorance,  in  the 
action,  it  is  undeniable  that  much  inconvenience  and  some 
pecuniary  loss  may  thus  be  entailed  upon  the  defendant  (t). 
In  the  case  supposed,  however,  the  defendant  certainly  would 
not  be  well  advised  to  disregard  altogether  the  service  of  the 
writ,  and  to  take  no  notice  of  subsequent  proceedings  in  the 
action  ;  for,  as  remarked  in  Stevenson  v.  Thome  {u),  a  defen- 
dant is  not  the  less  liable  upon  a  judgment  because  he  has 
been  sued  throughout  by  a  wrong  name.  He  ought,  then,  at 
once  to  inform  the  plaintiff  of  his  mistake,  in  order  that  the 
proceedings  erroneously  instituted  against  him  may  be  dis- 
continued. But  if,  instead  of  adopting  this  straightforward 
course,  the  defendant  act  as  if  he  were  really  the  individual 
intended  to  be  sued,  and  thus  lure  on  the  plaintiff  with  the 
motive  of  making  him  pay  costs,  the  trick  will  probably  be 
defeated  by  some  interlocutory  application  to  the  Court 
during  the  progress  of  the  cause,  and,  if  detected,  the  defen  - 
dant  will  infallibly  be  visited  with  such  pecuniary  punish- 

(g)  See  Cole  v.  Sherard,  11  Exch.  (r)  See,  for  instance,  Kelly  y.  Laio- 

482.  As  to  service — on  Public  Company,  rence,  3  H.  &  C.  1. 

see    C.   L.   Proo.   Act,    1852,  b.  16;  (s)  Chijin  y.  Chuy,  5  Dowl  SSI. 

Towne  v.  London  and  Limerich  Steam  (t)  See  Bavies  v.  Jenkins,  11  M.  & 

Ship  Co.,  5  C.  B.,  N.  S.,   730 ;— on  W.  745. 

lunatic,  seeKimierley  y.  AUeyne,  2  H.  (it)  13  M.  &  W.  149. 
&  C.  223. 
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■ment  in  the  shape  of  costs  as  may  be  thought  to  meet  the 
justice  of  the  case  (x). 

.  Another  case  sometimes  occurring  in  practice  is  where 
proceedings  are  had^  and  judgment  is  obtained,  against  a 
party  who  has  not  been  served  with  a  writ.  This  occa- 
sionally happens  by  reason  of  an  attorney  appearing  for  an 
individual  without  authority  from  him ;  and  in  this  case 
the  Oourt  wiU  set  aside  the  judgment  and  appearance  with 
costs,  and  leave  the  plaintiff  to  recover  them  (if  he  can) 
from  the  delinquent  attorney  by  summary  application  to  the 
Court  (y). 

Again — it  not  unfrequently  happens,  that  a  defendant,  Evading 
knowing  that  a  writ  has  been  issued  against  him,  evades  service, 
service  of  it.  Under  such  circumstances,  the  17th  section  of 
the  first  Procedure  Act  has  provided  the  course  which  ought 
to  be  adopted.  The  words  there  used  are,  that  in  case  it  shall 
appear  to  the  Court  or  Judge  "that  reasonable  (z)  efforts 
have  been  made  to  effect  personal  service,  and  either  that  the 
writ  has  come  to  the  knowledge  of  the  defendant,  or  that  he 
wilfully  evades  service  of  the  same,  and  has  not  appeared 
thereto,"  the  Court  or  Judge  may  order  that  the  plaintiff  be 
at  liberty  to  proceed  as  if  personal  service  had  been  effected, 
subject  to  such  conditions  as  may  seem  fit  (a).  The  object 
of  this  section  is  to  provide  an  efficient  substitute  for  the 
former  clumsy  and  oppressive  method  of  compelling  an  ap- 
pearance by  distringas  (6). 

Certain  statutory  provisions  have  in  modern  times  been  Absconding 

debtor. 

(x)  Walker  v.  Medland,  1    D.  &  L.  N.  S.  816 ;   Flower  v.  AUen,  2  H.  & 

159  ;    Goodered  v.    Belcher,  i  C.   B.  C.  688  ;  Barringer  v.  Mandley,  12  C. 

472  ;    Richards  v.   Hardey,    10   Jur.  B.  720  ;  Wakeley  v.  Teesdale,  2  L.  M. 

1057.  &  P.  85. 

( y)  Bailey  r.  Buckland,  1  Exoh.  1,  (a)  See  Tomlinson  v.  Ooatly,  L.  R. , 

7 ;  HvhhaH  r.  Phillips,  13  M.  &  W.  1  C.  1'.  230. 
702.  (6)  See  per  Jervis,  G.  J.,  Ba/rringer 

(z)  Gorringe  v.  Terrewest,  2  L.   M.  v.   Handley,   12  C.    B.    720  ;   C.    L. 

&  P.   12  ;   Naef  v.  Mutter,  12  C.  B.,  Com.,  1st  Eep.  p.  4. 
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made  to  protect  a  creditor,  when  compelled  to  sue  for  reco- 
very of  his  debt  or  for  damages,  and  where  there  is  reason 
to  believe  that  his  debtor  is  about  to  quit  the  country  (c). 
The  existing  provisions,  however,  upon  this  subject  are  re- 
pealed as  from  Jan.  1,  1870,  by  the  32  &  33  Vict.  c.  83,  and 
the  stat.  32  &  33  Vict.  c.  62  {d),  in  lieu  of  them,  enacts  that 
after  that  date  a  person  shall  not  be  arrested  upon  mesne 
process  in  any  action  ;  but  where  the  plaintiff  in  any  action 
in  a  superior  court,  in  which,  if  tioiv  brought,  the  defendant 
would  be  liable  to  arrest,  proves  at  any  time  before  final 
judgment  by  evidence  on  oath,  to  the  satisfaction  of  a  judge, 
that  the  plaintiff  has  good  cause  of  action  against  the  de- 
fendant to  the  amount  of  50Z.  or  upwards,  and  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to 
quit  England  unless  he  be  apprehended,  and  that  the  absence 
of  the  defendant  from  England  will  materially  prejudice  the 
plaintiff  in  the  prosecution  of  his  action,  such  judge  may 
order  the  defendant  to  be  arrested  and  imprisoned  for  a 
period  not  exceeding  six  months,  unless  and  until  he  has 
sooner  given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out  of 
England  without  the  leave  of  the  court.  Where,  however, 
the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shall  not 
be  necessary  to  prove  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prose- 
cution of  his  action,  and  the  security  given  (instead  of  being 
that  the  defendant  will  not  go  out  of  England)  shall  be  to 
the  effect  that  any  sum  recovered  against  the  defendant  in 
the  action  shall  be  paid,  or  that  the  defendant  shall  be 
rendered  to  prison. 

By  the  C.  L.  Proc.  Act,  1852,  important    and  beneficial 
changes  have  been  effected,  both  as  regards  the  place  where 

(c)  See  1  &  2  Vict.  a.  110,  ss.  3,  et  seq. ;  U  &  15  Vict.,  c.  52,  s.  1. 
{d)  S.  6. 
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and  the  time  within  which  the  writ  of  summons  may  under 
ordinary  circumstances  be  served.  Formerly,  the  writ  could 
only  be  served  in  the  county  specified  therein,  or  within 
200  yards  of  its  boundary ;  now  it  may  be  served  anywhere 
within  the  jurisdiction  of  the  Court.     Formerly,  the  period  Duration 

and  renewal 

of  duration  or  continuance  of  the  writ  was  four  calendar  °f  w"t- 
months ;  now  it  is  in  force  for  six  months  (/).  And  although, 
prior  to  the  Act  of  1852,  the  writ  of  summons  could  have 
been  continued  by  what  were  called  alia^  and.  pluries 
writs  (gf),  this  statute  has  provided  a  better  mode  of  renew- 
ing the  writ  by  a  stamp  upon  the  writ  itself,  "  bearing  the 
date  of  the  day,  and  month,  and  year  of  its  renewal "  (h).  If, 
moreover,  a  concurrent  (i)  writ  be  issued,  it  may  likewise 
be  renewed  in  tbe  same  way.  By  the  express  words  of  the 
Act, "  a  writ  of  summons  so  renewed  shall  remain  in  force 
and  be  available  to  prevent  the  operation  of  any  Statute 
of  Limitations,  and  for  all  other  purposes,  from  the  date 
of  the  issuing  of  the  original  writ."  Under  s.  13,  the  re- 
newed writ  will,  on  its  production,  be  evidence  of  the  "  com- 
mencement of  the  action  as  of  the  first  date  of  such  renewed 
writ." 

If  service  of  the  writ  be  effected,  it  is  requisite  that  the  indorao- 
date  of  service  be  specified  in  an  indorsement  on  the  writ  service. 
within  three  days  after  such  service  (k). 

The  writ  of  summons  is  issued  to  cause  the  defendant  to  Appearance. 
appear  to  the  action,  in  order  that  the  plaintiff  may  proceed 
therewith ;  and  so  essential  to  the  prosecution  of  the  suit 
was  '  appearance '  formerly  deemed,  that  it  was  necessary  for 
the  plaintiff,  in  default  of  the  defendant  appearing,  and  upon 
affidavit  of  personal  service  of  the  writ,  to  enter  an  appear- 
ance for  him  before  proceeding  in  the  action.     But  now,  if 

(/)  See  Anon.,  1  H.  &  C.  664.  B.  262. 
(g)  As  to  which  see  Broom's  Prac. ,  (t)  See  sect.  9. 

vol.  1,  p.  659.  (h)  Sect.   15  ;    Wahdey  v.  Teesdale, 

■  (h)  Sect.  11.      See  Nazer  v.  Wade,  2  L.  M.  &  P.  85. 
1  B.  &  S.  728  ;   Slaci:  y.  Green,  15  C. 
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the  defendant  omit  to  appear  within  the  eight  days  specified 
in  the  writ  of  summons,  the  plaintiff  may,  on  filing  an 
affidavit  of  personal  service  of  the  writ,  proceed  as  if  the 
defendant  had  appeared.  This  may  be  done  under  the 
28th  section  of  the  first  Procedure  Act,  which  also  makes 
apparent  the  disadvantage  entailed  on  a  plaintiff  {F)  who  has 
neglected  to  indorse  his  writ  specially,  when  under  the 
25th  section  he  might  have  done  so,  inasmuch  as- it  provides 
that  the  plaintiff  shall  not  in  such  case  be  entitled  to  more 
costs  than  if  he  had  made  such  special  indorsement  and 
signed  judgment  upon  non-appearance. 

How  to  be  The  practical  mode  of  entering  an  appearance  to  the  action 
is  prescribed  by  the  30th  and  31st  sections  of  the  statute.  It 
is  by  delivery  of  a  memorandum  in  a  specified  form  to  the 
proper  ofi&cer  of  the  Court.  By  the  29th  section,  an  appear- 
ance may  now  be  entered  at  any  time  before  judgment, 
though  a  defendant  appearing  after  the  time  appointed  by 
the  writ  will  not  be  entitled  to  any  further  time  for  pleading 
or  taking  any  other  necessary  proceeding  in  the  suit,  than  if 
he  had  appeared  within  the  appointed  time. 

The  result  of  what  has  been  thus  far  said  is,  that,  where  a 
defendant  is  resident  within  the  jurisdiction  of  the  Court,  a 
plaintiff  may,  in  most  cases,  proceed  to  judgment  against 
him ;  because,  if  the  writ  is  personally  served,  he  may  then, 
on  filing  an  affidavit  of  such  service,  sign  judgment  by  de- 
fault, or  in  some  cases  final  judgment,  under  the  27th  and 
28th  sections  of  the  Act.  If  the  defendant  cannot  be  per- 
sonally served,  the  plaintiff  may  then  proceed  in  the  manner 
pointed  out  by  the  17th  section  (m).  And  cases  cannot  very 
often  occur  in  practice  where  a  serious  difficulty  will  be  ex- 
perienced by  a  plaintiff,  who  acts  bond  fide,  in  providing  an 
affidavit  conformable  to  the  requirements  of  that  section. 

^ifwhere       Where  the  defendant  is   out  of  the  jurisdiction  of  the 

(I)  Rowlm-y  y.   Morgan,  9    Exch.  (m)  See  Barringer  v.  Handley,  la 

730.  C.  B.  721  ;  ante,  p.  153. 


ACTION  AT  LAW.  157 

Court,  it  is  cleai-  that  the  provisions  of  the  Act  above  ad-  defendant 
verted  to  would  not  apply.  Before  the  C.  L.  Proc.  Act,  1852,  j^Miction. 
the  only  mode  of  proceeding  in  this  case  (and  that  a  very 
imperfect  one)  was  by  distringas,  with  a  view  to  outlawry, 
which,  as  stated  by  the  Common  Law  Commissioners  in  their 
First  Eeport  (n),  was  "  in  theory  a  judgment  pronounced 
for  contumacy  in  neglecting  to  appear  in  one  of  the  superior 
Courts  to  be  amenable  to  proceedings  there  instituted."  It 
is  now  abolished  by  the  24th  section  of  the  above-named 
Act,  and  in  lieu  of  it  a  writ  may  be  issued  and  made  avail- 
able as  a  means  for  obtaining  final  judgment  against  a 
defendant,  whether  he  be  a  British  subject  or  foreigner, 
resident  (o)  out  of  the  jurisdiction. 

Where  the  defendant  is  a  British  subiect  (p)  residinsr  out  wrft  where 

•'  ^-^^  °  defendant  is 

of  the  jurisdiction,  the  plaintiff  may  now,  under  sect.   18,  ^^"eotreBi- 
issue  a  writ  in  the  form  contained  in  the  Schedule  (A)  to  the  j^uS8<Sction. 
Act,  the  distinguishing  feature  of  which  is,  that  the  time 
allowed  therein  for  appearance  by  defendant,  instead  of  being 
eight  days  as  in  ordinary  cases,  is  to  be  regulated  by  the 
distance  from  England  of  the  place  where  the  defendant  is 
residing.     This  writ  must  be  either  personally  served  upon  How  served, 
the  defendant,  or  it  must  be  shown  by  affidavit  that  reason- 
able efforts  were  made  to  effect  personal  service  of  it  upon 
him  (q),  that  it  came  to  his  knowledge,  and  that  he  either 
w^ilfuUy  neglects  to  appear  to  it,  or  is  living  out  of  the  juris- 
diction in  order  to  defeat  and  delay  his  creditors.     Besides 
this,  the  affidavit  must  show  that  the  cause  of  action  (r) 

(n)  P.  5.  C.  B.,  N.  a,  704. 

(o)  On  a  defendant  casually  abroad,  {q}  Davies  v.   Westmacott,  7  C.  B., 

service  of  the  ordinary  writ  of  sum-  N.  S.,  829. 

mens  cannot  properly  he  effected  ;   see  (r)  Ante,  p. Ill;  and  Book  I.,  Chap. 

Minet  v.  Rownd,  1  L.  M.  &  P.  654 ;  3 ;  Binet  v.  Picot,   4  H.  &  N.  365  ; 

nor  will  such  writ  (unless  amended)  be  see  Peacock  v.  Bell,  1  Wms.  Sannd.  74  ; 

available  against  a  defendant  resident  Com.  Dig.  Courts,  P.  (9) ;  In  re  FuUen; 

abroad  ;   see  Hesheth  v.  Fleming,  24  2  E,  &  B.  576  ;    Buckley  v.  Hann,  5 

L.  J.  Q.  B.,  255.  Exch.  43;  SernamanT.  Smiih,WEt^cii. 

( p)  See-  Ingate  v.   La  Oonmdssione  659  ;  Walsh  v.  lonides,  1  E.  &  B,  383 ; 

del  Hoyd-Avstriaco,  Prima  Sedone,  4  Thom  v.  Chinnock,  1  Scott,  N.  E.,  141. 
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arose  within  the  jurisdiction  (s)  of  the  Court  issuing  the  writ, 
or  is  in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction.  Upon  the  Court  or  Judge  being  satisfied  with 
such  affidavit,  and  if  the  time  allowed  for  appearance  be 
thought  reasonable  (t),  the  plaintiff  will  obtain  leave  to 
proceed  in  the  action,  subject  to  such  conditions  as  maj'  seem 
fit  (u).  But  he  will  nevertheless  be  afterwards  required, 
prior  to  obtaining  judgment,  to  prove  the  amount  of  his 
claim  either  before  a  jury  upon  a  writ  of  inquiry,  or  before 
one  of  the  Masters  of  the  Court  in  which  the  action  is 
brought  (pc). 
Writ  where       Where  the  defendant  is  a  foreigner  and  resident  out  of  the 

defendant  is  „  .         -         .  .  .,..,- 

a  foreigner  jurisdiction,  the  cause  of  action  havmg  arisen  within  it  (y),  a 

diction^"™'  particular  form  of  writ  of  summons  has  been  provided  by  the 

C.  L.  Proc.  Act,  1852 ;  but  in  this  case  in  lieu  of  serving  a  copy 

Service  of     of  the  Writ,  a  notice  (z)  of  it  is  to  be  served  upon  the  de- 

notiooof  '  ^  ^       .  ^ 

^i'-  fendant ;  and  "  such  service  shall,"  under  the  19th  section, 

"  be  of  the  same  force  and  effect  as  the  service  of  the  writ  of 
summons  in  any  action  against  a  British  subject  resident 
abroad ; "  and  upon  production  of  an  affidavit  similar  to  that 
akeady  described,  the  like  proceedings  may  be  taken  there- 
upon with  a  view  to  judgment  as  in  the  case  just  specified. 

Under  the  22nd  section  of  the  Act,  a  writ  for  service 
within  the  jurisdiction  may  be  issued  and  marked  as  "  con- 
current "  with  one  for  service  out  of  the  jurisdiction,  and 
vice  versd.  By  the  preceding  section  a  substitution  of  one  of 
these  forms  of  writ  for  another  by  mistake  or  inadvertence 
may  be  amended  by-  a  Judge,  without  costs  ;  and  the  20th 

Amendment  \  ... 

of  writ.       section   contains   provisions  with    respect  to  amending  the 
writ  of  summons  in  some  other  cases. 

(s)  FwUs  V.  Smiih,  10  Exch.  717  ;  («)  Bates  v.  Bates,  9  C.  B.,  W.  S.,661. 

ThdwaU  t.   Ydverto-a,  16  C.  B. ,  N.  S. ,  (x)  0.  L.  Proc.  Act. ,  1852,  ss.  18  &  94. 

813 ;   Bwmond    t.   Sutton,   L.   E.   1  (y)  See  AUhusen   t.   Malgar^o,  L. 

Ex.,   130  ;  Chapman  t.  Cottrea,  3  H.  R.  3,  Q.  B.,   340  ;    Sichd  v.  Bwili,  2 

&  C.  865.  H.  &  C.  954. 

If)  Button  v.  WkUehouse,  1  H.   &  (z)  See   GaUi  ».  Mongruel,  L.  R.  1 

N.  32.  C.  P.  46. 
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3.  Proceedings  from.  Appearance  to  Notice  of  Trial. 

The  Pleadings  in  the  Action. 

So  soon  as  the  defendant  has  appeared,  the  pleadings  in 
the  action  (a)  will  commence,  unless  the  litigants,  being 
agreed  as  to  the  questions  of  fact  or  law  to  be  decided  con- 
sent to  proceed  to  trial  forthwith,  without  formal  pleadings, 
upon  a  statement  embodying  the  matters  at  issue  between 
them.  Under  these  circumstances  a  Judge  may  make  an 
order  that  the  question  shall  be  so  tried  (b). 

The  more  usual  method,  however,  of  raising  questions  in 
dispute  for  decision  in  the  superior  Courts,  is  by  formal 
written  pleadings  made  in  alternate  series  by  the  plaintiff 
and  defendant  of  their  respective  grounds  of  action  and 
defence  (c).  The  object  of  pleading  is  to  ascertain,  by  a  object  of 
process  of  elimination  the  matters  really  in  controversy 
between  the  parties,  thus  avoiding  all  discussion  and  inquiry 
as  to  those  facts  and  matters  which  are  not  disputed.  The 
effect  of  this  process  is  to  simplify  the  subject-matter  for  the 
decision  of  the  Judge  or  jury  (whose  provinces  are  distinct), 

(a)  There  are  seven  species  of  trial  said   to   have  been   "allowed  in  such 

envunerated   and   described  by   Black-  cases  where  the  evidence  of  the  person 

stone  as  existing  in  his  time  (3  Com. ,  certifying  is  the  only  proper  criterion 

p.  330),  viz.,  1,  by  record  ;  2,  by  in-  of  the  point  in  dispute"    (3  Bla.  Com. 

spection  or  examination  ;  3,  by  certi-  p.  333),  as  where  the  ordinaiy  certified 

ficate  ;  4,  by  witnesses  ;  5,  by  wager  of  on   an  issue   raised  by  a  plea  of   ne 

battle  ;  6,  by  wager  of  law  ;  7,  by  jury.  unques  accouple  en  loyal  matrimony  in 

The  wager  of  battle  was  abolished  by  an  action  of  dower.      When  the  trial 

59  Geo.    3,  c.  46  ;   and  the  wager  of  by  witnesses  (per  testes)  was  permitted 

law  (see  King  v.  Williams,  2  B.  &  C.  (3  Bla.  Com.  p.  336),  the  issue  of  fact 

538)  by  3  and  4  Will.  4,  c.   42.     The  was  left  to  the  determination  of  the 

trial  by    inspection    never    occurs   in  judge,   without  the   intervention  of  a, 

practice.     The  trial  by  record  is  applic-  jury. 

able   where  nul  tiel  record   has  been  (6)  C.  L.   Proo.  Act,   1852,   ss.  42- 

pleaded ;    and  the  issue  thereon  is  de-  48  ;  Doe  d.  Duntze  v.  Duntze,  6  C.  B., 

cided  in  favour  of  the  plaintiff  by  pro-  100.     See  C.  L.  Proc.   Act,  1854,  ss. 

duction  of  the  record  in  question  before  3-17. 

the  Court  on  a  certain  day.     Trial  by  (c)  C.  L.  Com.,  1st  Kep.,  p.  17. 

certificate  was  rarely  resorted  to.     It  is 
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and  to  save  the  parties  unnecessary  trouble  and  expense, 
which  might  otherwise  be  incurred  in  collecting  evidence  in 
support  of  facts  which  at  the  trial  were  found  to  be  uncon- 
tested, in  rebutting  claims  which  were  not  advanced,  or  in 
meeting  allegations  which  had  not  been  made. 
Mode  of  Now  to  accompHsh  the  object  just  indicated,  the  plaintiff 

is  in  the  first  place  called  upon  to  state  the  facts  which  coji- 
stitute  his  cause  of  action.     The  defendant  is  then  required 
to  answer  the  claim  put  forth,  and  in  so  doing  he  must  at  his 
option  adopt  one  of  the  following  courses :   either  he  must 
plead  some  matter  in  delay  or  abatement  of  the  suit,  or  he 
—by con-     must  deny' the  statement  of  the  plaintiff;  or,  confessing  it, 
avoidance;  must  avoid  the  legal  consequences  flowing  from  it  by  assert- 
— by  demur-  ing  some  fresh  fact ;  or  else,  admitting  the  facts  alleged,  he 

rer. 

must  deny  the  legal  effect  ascribed  to  them  by  the  plaintiff  (d). 
Should  the  defendant  rely  upon  fresh  facts  adduced  by  him, 
it  will  then  devolve  upon  the  plaintiff  to  neutraUse  the  effect 
of  the  plea  either  by  denying  it,  or  by  confessing  and  avoid- 
ing it,  or  by  calling  in  question  its  operation  in  point  of  law. 
And  in  this  manner  the  parties  wiU  alternately  proceed  tiU 
it  is  ascertained  that  there  is  some  fact  asserted  by  the  one 
side  and  denied  by  the  other,  or  that  there  is  some  pro- 
position of  law  affirmed  by  the  one  party  from  which  his 
adversary  dissents  (e).  In  either  of  these  cases  the  parti- 
cular series  of  pleadings  which  so  terminates  is  said  to  be 
brought  to  issue  (/),  i.  e.,  to  be  ripe  for  decision  either  by  a 
jury  or  the  Court. 

It  does  indeed  sometimes  happen  that  after  verdict  the 
pleading  is  found  on  examination  to  have  miscarried,  and 
failed  to  effect  its  proper  object — of  raising  a  material  ques- 
tion between  the  parties.     In  such  a  case  the  Court  will, 

(c^)  As  to  pleading  and  demurring  and  material  point  issuing  out  of  the 

simultaneously,  see  post,  p.  162.  allegations  or  pleas  of  the  plaintiff  and 

(e)  C.  L.  Com.  1st  Rep.  p.  11.  defendant ;"  Co.  Litt.  126,  a. 
(/)   "Issue,  exitus,  a  single,  cei-tain, 


ACTION  AT  LAW.  161 

according  to  circumstances,  either  award  a  repleader  (g)  with  Bepieader. 
a  view  to  curing  the  particular  defect,  or  give  such  judgment 
as  upon  the  facts   disclosed   by  the  pleadings  may  appear 
proper,  or  direct  a  trial  de  novo  (g). 

In  illustration  of  our  system  of  pleading  let  us  suppose  (h) 
that  the  plaintiff  complains  in  his  declaration  of  an  assault 
by  the  defendant.  If  the  defendant  in  his  plea  denies  the 
assault,  an  issue  in  fact  is  at  once  raised — if,  admitting  the 
fact  of  the  assault,  he  pleads  that  he  committed  it  in  self- 
defence,  here,  nothing  being  as  yet  denied,  no  issue  is  raised 
between  the  parties,  but  fresh  matter  being  alleged,  the 
plaintiff  will  be  necessitated  to  reply  to  it.  If  in  so  doing  he 
denies  the  truth  of  the  plea,  the  parties  will  be  at  issue  ;  but, 
instead  of  taking  this  course,  he  may  admit  the  plea  to  be 
true,  and  say  that  he  assaulted  the  defendant  to  prevent  his 
own  goods  and  chattels  from  being  taken  away  by  him ;  and 
to  this  the  defendant  might  rejoin  by  a  denial,  or  by  saying 
that  the  goods  were  on  his  (defendant's)  land,  and  that  he 
was  in  the  course  of  removing  them, — to  which  the  plaintiff 
might  answer,  that  he  had  the  leave  and  licence  of  the 
defendant  for  putting  them  on  his  land.  We  have  now 
reached  in  pursuing  the  alternations  of  the  pleading,  that 
stage,  rather  unusual  in  practice,  denominated  the  re- 
butter (i),  and  it  will  be  evident  that  when  the  various 
matters  put  forward  by  way  of  defence  or  explanation  on 
each  side  respectively  are  exhausted,  either  one  party  will 
at  length  be  compelled  to  deny  the  preceding  statement  of 
the  other,  and  so  an  issue  will  be  raised ;  or  else  one  of 


{cf)  Doogood  v.  Sose,  9  C.    B.  132  ;  surrejoinder,  rebutter,  surrebutter,  be- 

Croasfidd  v.  Morrison,   7  C.  B.  286.  yond  which,  in  modem  times  at  least. 

See  R.  G-.  PI.  reg.  24.  the  pleadings  are  hardly  known  to  ex- 

(k)  See  C.   L.   Com.,   1st  Eep.,  pp.  tend.    There  is  an  instance  of  pleading 

11-12.  to  surrejoinder  in  Taplin  r.  Florence, 

(i)  The   different   steps  in  pleading  10  C  B.    744  ;    and    to   rebutter  in 

after  declaration  are  respectively  desig-  Sheehy  v.  Professional  Life  Ass.  Co., 

nated  the  plea,  replication,  rejoinder,  13  C.  B.  787. 
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the  parties  will  be  constrained,  admitting  the  truth  of  such 
antecedent  statement,  to  deny  its  legal  sufficiency  as  an 
answer,  and  in  this  case  also  the  parties  will  be  brought 
to  issue. 

In  point  of  fact,  it  frequently,  indeed  usually,  happens, 
that,  instead  of  only  one  series  or  succession  of  pleadings 
between  litigating  parties  arising  out  of  a  particular  trans- 
action, there  are  several  such  series ;  and  it  is  also  true,  that 
issues  as  well  of  fact  as  of  law  may  now  (7c)  be  educed  from 
one  particular  count  or  from  one  material  averment  in  the 
declaration  (I) ;  but  still  the  example  just  given  will  sufiSce 
to  show  that  there  must  in  every  case  be  eventually  certain 
definite  questions  evolved  between  the  parties,  upon  the 
decision  and  settlement  whereof  will  depend  the  success  or 
failure  of  the  plaintiff  (iro). 

"  Special  pleading  considered  in  its  principle,"  it  has  been 
observed,  "  is  a  valuable  forensic  invention,  peculiar  to  the 
common  law  of  England,  by  effect  of  which  the  precise  point 
in  controversy  between  the  parties  is  developed  and  pre- 
sented in  a  shape  fit  for  decision  "  (n).    If  that  point  is  found 


{Jc)  C.  L.  Proo.  Act,  1852,  s.  80.  were   offered,  they  were  either  OTer- 

{l)  Post,  p.  169.  ruled  at  once  or  cured  by  an  immediate 

(m)   An   examination   of    the   Tear  amendment.      When,  however,  similar 

Books  is  recommended  to  any  one  in-  objections    were    allowed    to    written 

clined  to   investigate  the  comparative  pleadings,   and  similar  means  of  easy 

advantages  of  oral  and  written  plead-  amendment   were   not  permitted,   the 

ing.   The  earliest  reports  of  oral  plead-  abuses  of  the  system  became  very  giie- 

ings  are  contained  in  the  first  volume  vous,  and  the  legislature  has  interfered, 

of  the  Year  Books,  and  date  from  the  more  or  less  effectually,  by  divers  sta- 

reign  of  Edward  II.  (see  Steph.  PI. ,  5th  tutes  (commencing  with  the  82  Hen.  8. 

ed.,  23-25  ;    2  Reeves,  Hist.  Eng.  L.,  and  ending  with  the  C.  L.  Proc.  Act, 

2nd.  ed.,  pp.  344-349).  1860),  with  a  view  to  remedy  the  evils 

In  the  First  Report  of  the  Com.  Law  in  question,  which  pressed  heavily  on 

Commissioners,  pp.    19,   20,    the  mis-  suitors.       See  32  Hen.  8,  c.   30  ;   18 

chievous  technicalities  and  useless  sub-  Eliz.  o.  14  ;  21  Jao.  1,  c.  13  ;  IB  &  17 

tleties,  which  deformed  the  science  of  Car.  2,  c.   8  ;  4  &  5  Anne,  u.   16  ;  5 

pleading  at  different  times,  are  kigeni-  Geo.  1,  o.  30  ;    3  &  4  Will.  4,  c.  42; 

ously  referred  to  its  oral  origin.    Under  and  the  C.  L.  Proc.  Acts, 

this  system,   when  trifling  objections  («)  C.   L.  Com.,   1st  Rep.,  p.  12. 
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to  consist  of  matter  of  fact,  the  parties  are  thus  apprised  of 
the  exact  nature  of  the  question  to  be  decided  by  the  jury, 
and  are  enabled  to  prepare  their  proofs  with  proportionate 
precision.  If,  on  the  other  hand,  it  turns  out  to  be  matter  of  ' 
law,  they  have  the  means  of  immediately  obtaining  the 
decision  of  the  cause,  without  the  expense  and  trouble  of  a 
trial,  by  demurrer  (o),  that  is,  by  referring  the  legal  question 
so  evolved  to  the  determination  of  the  Judge. 

To  carry  out  the  legitimate  object  of  pleading  (a  science 
which  is  governed  as  well  by  positive  rules  as  by  a  known 
course  of  precedents  (p) ),  not  only  must  it  be  conducted  with 
the  special  intent  to  raise  material  issues,  but  each  stage  of 
the  legal  controversy  should  be  characterised  by  three  quali- 
ties, viz.,  certainty,  precision,  and  brevity  (q). 

The  first  step  in  the  pleadings  is  the  declaration  (r).  Declaration. 

The  declaration  (as  well  as  every  other  pleading),  must  be 
intitled  of  the  proper  Court  and  of  the  day  when  it  was 
pleaded  (s).  It  must  also  contain  the  statement  of  a  venue,  venue, 
Formerly,  every  material  fact  in  the  declaration  had  to  be 
"  laid  with  a  venue,"  i.  e.  was  alleged  to  have  happened  in  a 
certain    place  {t),   but   now   the  venue   is   confined   to   the 

See  the  remarks  of  Lord  Tenterden,  (r)  If  the  plaintiff  do  not  declare 
C.  J. ,  upon  the  advantages  of  special  within  one  year  after  the  writ  of  sum- 
pleading  ;  Sdby  v.  Sardons,  3  B.  &  mens  is  returnable,  he  will  be  deemed 
Ad.  16.  In  BoMnson  v.  RaXey,  1  out  of  court,  C.  L.  Proc.  Act,  1852,  ts. 
Burr.  320,  Lord  Mansfield,  C.  J.,  ob-  58  ;  {Eadon  v.  Boberts,  9  Exch.  227  ; 
serves  that  the  substantial  rules  of  Chaplin  t.  Showier,  6  D.  &  L.  227 ; 
•pleading  "  are  founded  in  strong  sense,  Hoss  v.  Green,  10  Exch.  891).  This 
and  in  the  soundest  and  closest  logic,  section  does  not  apply  to  ejectment ; 
and  so  appear  when  well  understood  Scope  v,  Paddison,  6  H.  &  N.  641. 
and  explained  ;  though,  by  being  mis-  If  the  plaintiff  do  not  declare  within 
understood  and  misapplied,  they  are  one  term  next  after  the  appearance  is 
often  made  use  of  as  instruments  of  entered,  judgment  of  nonpros  may  be 
chicane."  See  also  Smith,  de  Republics.  signed  against  him  ;  a  notice  requiring 
Anglorum,  Lib.  II.  c.  16.  him  to  declare  having  been  first  given 

(o)  Post,  p.  169.  him.     C.   L.  Proc.  Act,  1852,  R.  Pr. 

(p)  Per  Maide,  J.,   Woolf  v.   City  r.  7  ;  Foster  v.  Pryme,  8  M.  &  W.  664. 

Soat  Co.,  7  C.  B.  104.  (s)  C.  L.  Proc.  Act,  1852,  s.  64. 

(q)  See  per  Williams,  J.,  Beindelv.  (t)  Co.  Litt.  125.  ».  ;    Reg.  v.  Bur- 

Schell,  4  C.  B.,  N.  S.,  116.  dett,  4  B.  &  Aid.  175. 

M  2 
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margin  of  the  declaration  (u),  local  description,  however,  not 
being  precluded  in  the  body  thereof  when  requisite.  The 
substantial  use  of  a  venue  is  to  inform  the  defendant  where 
the  cause  is  proposed  to  be  tried,  and  to  certify  to  the  sheriff 
whence  the  jury  is  to  be  summoned  to  try  the  cause, 
—local  or         The  venue  is  either  local  or  transitory.     It  is  local  when 

transitory. 

the  cause  of  action  stated  in  the  declaration  could  by  no 
possibility  have  had  reference  to  any  other  but  a  particular 
locality,  as  in  trespass,  qu.  cl.  fr.,  or  ejectment  (x) ;  but  at  the 
present  day,  in  the  great  majority  of  cases, — wherever  indeed 
the  idea  of  locality  does  not  necessarily  attach, — the  venue 
in  the  action  is  altogether  transitory,  may  be  laid  by  the 
plaintiff  in  any  county,  and,  when  so  laid,  can  only  be 
changed  by  consent  of  the  parties,  or  by  order  of  the  Court 
or  of  a  Judge  (y). 
Commence-      A  form  for  the  commencement  and  conclusion  respectivelv 

ment  and  ^  ^ 

ITd^ihirt   °^  *^®  declaration  is  given  in  the  C.  L.  Proc.  Act,  1852  (z), 
'"°°-  and  these   forms,    or   others    "  to   the  like  effect,''  must  be 

observed. 
Body  of  In  the  body  of  the  declaration,  the  plaintiff  must  show  a 

declaration. 

state  of  facts  which  will,  if  unanswered,  entitle  him  to  judg- 
ment, i.e.,  he  should  put  foi-ward  his  complaint,  expressed  in 
language  neither  insensible  nor  ambiguous  (a),  and  in  such  a 

(m)  E.   G.   PI.,  r.  i.      See  Simmons  son  v.   Eidd,   8  C.   B.,  N.    S.,   354; 

T.  lAllystone,  8  Exch.  431;    SitcUns  per  Byles,   J.,   Id.    355;    Schuster  v. 

T.  HoUingsworth,  7  Moo.  P.  C.  0.  228 ;  Wheelwright,  Id.    383  ;    GreenJww  v. 

Brownlow  v.   Tomlinson,  1  M.  &  Gr.  Parker,  6  H.  &  N.  882. 

484.       As  to  venue  in   the  action   of  (z)  Sects.  69  &  60. 

ejectment,   see  C.  L.  Proc.  Act,  1852,  (a)  Ambiguum  placitum  interpretari 

».  182.     As  to  Tenue  generally,  see  3  debet  contra  proferentem  ;  see  Co.  litt. 

Bla.   Com.  p.  294;    Bac.  Abr.  "Visne  303.  b. 

or  Tenue  ;"  Toml.  L.  Diet.  "  Venue."  As  to  an  ambiguity  in  pleading  being 

(x)  See   C.   L.    Proc.   Act,   1852,   s.  cured  by  pleading  over,  see  BoydtO,  v. 

41 ;    Richardson  y.  LocUin,  6  B.  &  S.  Sarhness,  3  C.  B.  168  ;    per  Bayley, 

777.  J.,  Hohson  r.   Middleton,  6  B.'  &  0. 

(y)  E.    G.   PI.,  reg.  18  ;    Walker  v.  302 ;    Moffatt  v.   Biekson,    13  C.   B. 

Brogden,  17  C.  B.,  N.  S.,  571 ;  Bavie  543  ;  Emmensr.  Elderton,  4H.  L.  Oa. 

T.  Hopwood,  7  C.  B.,  N.  S.,835;  Jack-  624  ;  S.  C.  13  C.  B.  495. 
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shape  that  he  will,  in  point  of  law  and  in  the  absence  of  any 
good  and  sufficient  defence,  have  a  right  to  sotne  redress  (&)• 
When  a  written  instrument  is  sued  on,  it  may  be  set  forth  in 
the  declaration,  according  to  its  legal  effect,  and  need  not 
necessarily  be  so  totidem  verbis  (c).  The  declaration  con- 
cludes with  a  claim  for  damages,  which  should  be  to  an 
amount  sufficient  to  cover  the  whole  of  the  plaintiff's  de- 
mand (d). 

As  well  in  framing  the  declaration,  as  in  the  other  plead-  Y^'^^' 
ings  in  an  action,  certain  rules  must  be  observed  and  certain 
defects  must  be  shunned.     Of  these,  the  more  important  are 
briefly  noticed  in  the  ensuing  pages. 

Pleadings  must  neither  be  double  nor  repugnant.  "  Du-  DupUoity- 
plicity"  in  a  declaration  occurs  when  any  count  thereof 
alleges  several  distinct  causes  of  action,  in  support  of  the 
same  demand,  by  any  one  of  which  allegations  that  demand 
is  sustainable  (e)  ;  and  "  repugnancy  "  is  said  to  appear  when  Repug- 
the  different  allegations  contained  in  any  one  count  are 
inconsistent  with  each  other.  A  plaintiff,  under  certain 
circumstances,  however,  may  escape  from  the  difficulty  of 
electing  between  different  modes  of  presenting  his  case,  by 
inserting  in  his  declaration  several  counts  exhibiting  his 
cause  of  action  under  different  forms.  But,  as  a  general 
rule,  several  counts  on  the  same  cause  of  action  are  not 
allowed  (/).     And  any  count  in  violation  of  this  rule  may 


(5)  Wood  V.   Cu/rling,  15  M.  AW.  (d)  Ohevdey  r.  Morris,  2  W.  Bla. 

626  ;  8.  0.,  16  M.  &  W.  628  ;  Coe  v.  1300  ;  PicTcwood  v.  Wright,  1  H.  Bla. 

PUtt,  6  Exch.  752;    S.    C,   7  Exch.  643. 

460,  923  ;    Brown  v.  Mallett,  5  C.  B.  (e)  Per  Maide,  J.,  Shepherds.  Shep- 

899.  herd,  3  D.  &  L.  202  ;  Esdaile  v.  Trust- 

(c)  See  Lloyd  t.   Oliver,   18  Q.  B.  well,  1  Exch.  373.      As  to  duplicity  in 

471.     In  pleading,  except  in  deducing  pleading,  see  Webster  v.  Watts,   11   Q. 

title,  a  deed  may,  at  the  option  of  the  B.  311  ;    Fearn  v.  Cochrane,  i  C.  B. 

party  pleading  it,  be  set  out,  either  in  274  ;  Harrison  t.  Cotgreave,  Id.  562  ; 

its  terms,  leaving  the  Court  to  construe  Smith  r.  LoveU,  IOC.  B.  6. 

it,  or  accordingto  its  legal  effect  :  Lm'd  (/)  That  is  to  say, — where  the  cause 

Newhon-ough  v.  Schroder,  7  C.B.  342.  of  action  appearing  in  each  of  several 
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on  application  of  the  defendant,  be  struck  out,  unless  the 
plaintiff  is  prepared  to  prove  to  the  satisfaction  of  the  Court 
or  Judge  that  the  particular  count  objected  to  is  proper  for 
determining  the  real  question  in  controversy  on  its  merits  (gr), 
otherwise  he  must  be  prepared  at  the  trial  to  establish  "  a 
distinct  cause  of  action  "  in  respect  of  it  (/<-),  'and  if  he  fail  to 
do  so,  he  will  have  to  pay  all  the  costs  which  the  insertion  of 
the  superfluous  count  may  have  occasioned. 

Different  causes  of  action,  of  whatever  kind — excepting 
those  which  give  rise  to  replevin  and  ejectment — provided 
they  be  by  and  against  the  same  parties  and  in  the  same 
right,  may  be  joined  in  the  same  suit — power  being  reserved 
to  the  Court  or  Judge  to  order  separate  trials  when  such 
joinder  appears  inexpedient  (i). 

In  Sched.  (B)  to  the  C  L.  Proc.  Act,  1852,  are  contained 
forms  of  declarations  adapted  to  facts  of  ordinary  occurrence. 
Whilst,  however,  it  is  enacted  that  these  statutory  precedents 
shall  be  sufficient,  it  is  also  provided,  that  "  the  like  forms 
may  be  used  with  such  modifications  as  may  be  necessary  to 
meet  the  facts  of  the  case,"  and  that  nothing  in  the  Act  con- 
tained "  shall  render  it  erroneous  or  irregular  to  depart  from 
the  letter  of  such  forms  so  long  as  the  substance  is  expressed 
Prolixity,  without  prolixity "  (Z;).  Undoubtedly,  therefore,  some  lati- 
tude is  in  every  case  to  be  allowed  in  framing  the  declara- 
tion (l)  ;  and  this  further  appears  from  sect.  50,  which  enacts, 
that  where  issue  is  joined  on  demurrer,  "the  Court  shall 
proceed  and  give  judgment  according  as  the  very  right  of 


counts,  when  examined  with  the  eyes  of  founded  on  the  same  transaction. 

a  pleader,  is  one  and  the  same.     See  (g)  R.  &.  PI.,  i.  2. 

per  Maule,   J.,   Samsden  v.    GraT/,  7  (A)  Id.  x.  3. 

C.   B.  967-8  ;     James  v.   Bourne,    4  (i)  0.  L.  Proc.  Act,  1852,  s.  «. 

Bing.  N.  C.    420  ;    ffernod  v.  WUUn,  (i)  Id.  s.  91. 

11  Q.  B.  1.     See  Mochford  t.  Taylor,  {I)  See   WilMmon  v.  Sharland,  10 

19  C.  B.,  N.  S.,  209.  Exch.  724  ;  Fagg  v.  Nudd,  3  E.  &  B. 

In  practice,  a  special  count  is  often  650  ;  Place  v.  Potts,  8  Exch.  709. 
joined  with  a  common  count,    though 
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tile  cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfection,  omission,  defect  in  or  lack  of 
form ;  and  no  judgment  shall  be  arrested,  stayed,  or  reversed 
for  any  such  imperfection,  omission,  defect  in  "or  lack  of 
form."  This  provision,  however,  will  not  justify  the  pleader 
in  indulging  in  inaccurate  or  verbose  language.  He  must  verbosity. 
stUl  take  heed  that  he  neither  plead  that  which  is  mere  pleading 
matter  of  evidence  (m),  nor  that  of  which  the  Court  takes 
notice  ex  officio,  nor  that  which  would  come  more  properly 
frori  the  other  side  (n) ;  nor  should  he  allege  circumstances 
which  the  law  presumes,  or  which  are  necessarily  implied ; 

nor  affect  an  excessive  particularity,  on  the  one  hand,  which  Particula- 
rity. 
IS  not  essential  to  his  case,  nor  allow,  on  the  other,  a  state- 
ment to  be  made  so  vague  and  general  in  its  terms  as  to  vagueness. 
give  to  his  adversary  information  which  is  not    sufficiently 
specific  (o). 

Another  fault  in  pleading  is  committed  when  a  "  depar-  Departure. 
ture  "  occurs.  This  is  the  term  used  when  either  party  to 
the  action,  having  taken  up  one  ground  of  complaint  in  the 
declaration,  or  of  defence  in  the  plea,  at  a  subsequent  stage  of 
the  pleading  deserts  it  in  favour  of  another  ground  incon- 
sistent therewith  (p).  Again,  "  argumentativeness  "  will  not  Argumenta- 
be  sanctioned  in  Courts  of  law,  for  it  is  evidently  essential, 
with  a  view  to  the  conclusive  determination  of  disputes,  that 
both  parties  should  "advance  their  positions  of  fact  in  an 

(m)  Sancoch  v.  Noyes,  9  Exch.  388.  (o)  Grizewood  v.   Blane,  11    C.    B. 

(m)  Wheder   v.   Bamdge,  9    Exch.  526 ;    Wilson   t.    BraddyU,  9  Exoh. 

668.  718. 

It  is  sometimes  laid  down  as  a  rule,  (jp)  As  illustrating  the  nature  of  a 

that  "pleadings  should  be  true;"  if  "departure,''  see  Smith  v.  Marsack,  6 

understood  in  the  sense  that  no  one  in  C.  B.   486  ;   Elliot  v.  Von  Glehn,  13 

pleading  should  lend  himself  to  concoct  Q.  B.  632  ;   Morris  v.    Walher,  15  Q. 

false  or  sham  pleas,  the  rule  is  too  ob-  B.  689  ;  Callow  v.  Jenkinson,  6  Exch. 

Tious  to  need  statement.     It  certainly  666  ;    Brine  t.  Great  Western  R.  C,  2 

never    referred    to    the    conventional  B.  &  S.  402  ;  Bartlett  v.  Wdls,  1  B.  & 

fictions  of  la-w.    See  Smith  t.  BachweU,  S.  836  ;  Rixon  t.  Ema/ry,  L.  K.  3  C. 

4  Bing.  514  ;  Nutt  t.  Rush,  4  Exch.  P.  546. 
490. 
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absolute  form,  and  not  leave  them  to  be  collected  by  infer- 
rence  and  argument  only  "  (g).  Against  undue  laxity,  more- 
over, a  section  (r)  of  the  C.  L.  Proc.  Act,  1852,  has  been 
specifically  'levelled,  enacting,  that  if  any  pleading  be  so 
framed,  as  to  prejudice,  embarrass,  or  delay  the  fair  trial  of 
the  action,  the  opposite  party  may  apply  to  the  Court  or 
Judge  to  strike  out  or  amend  such  pleading  (s). 

It  has  been  above  observed  (t),  tha.t  one  important  attri- 
bute of  pleading  is  "  certainty."  To  this  term  in  former 
times  was  attached  a  technical  signification,  and  many  siJate- 
ments  which  are  now  rendered  unnecessary  (u) — such  as  of 
time,  quantity,  quality,  value,  &c.,  even  when  they  had  not  to 
be  proved,  being  immaterial  to  the  issue — ^were  then  required 
to  be  made  in  the  pleadings  (x),  with  a  view  to  producing 
"  certainty  "  therein.  At  the  present  day,  this  useless  kind 
of  particularity-  is  abolished ;  but  provision  is  made  for  se- 
curing to  the  defendant  sufficient  information  as  to  the  sub- 
ject-matter of  the  complaint  laid  against  him,  when  he 
really  may  require  it,  by  enforcing  upon  the  plaintiff  the 
Particulars  delivery  of  "  particulars  of  demand  "  in  aid,  as  it  were,  of  his 
declaration  (y).  In  the  indebitatus  counts,  for  example, 
recently  framed  by  the  legislature,  the  statements  of  the 
plaintiff's  claim    are  very  general  (z)  ;    but,  practically,  the 


(g)  Steph.    PI.,    6th    ed.,  p.  422;       14Q.  B.  418;  Cuttsr.  Surridge,  9  Q. 
Sharland  v.  LdfchUd,  4  C.   B.   529  ;       B.   1015  ;  Smith  v.  BackweU,  4  Bing. 


Lovell,  10    C.   B.   6,   (whicli  512. 

case  presents  sevBral  examples  of  bad  (t)  Ante,  p.  163. 

pleading) ;   Weedon  v.  Woodbridge,   13  (m)  C.  L.  Proc.  Act,  1852,  s.  49. 

Q.  B.   462  ;  Seade  v.  Lami,  6  Exch.  (x)    Playter's  case,    5  Rep.   34  b; 

130  ;  SUwartY.  Collins,  10  C.  R  634  ;  C.  L.  Com.,  1st  Rep.,  pp.  16,  18,  22, 

Leaf  T.  Tuton,  10  M.   &  W.  393.  23  ;  Harris  v.  FJiUlips,  10  C.  B.  650. 

As  to  construing  pleadings,  see  Moore  (y)  See  Law  v.  Tliompson,  4  D.  &  L. 

T.  Forster,  5  G.  B.  220.  54,  57  ;  Berkley  v.  De  Vere,  Id.  97 ; 

()•)  Sect.  52.  Stannard  r.  UUithorne,  3  Bing.  N.  C. 

(s)  Mesdter  v.  Mose,  13  C.  B.   162  ;  326  ;'  per  Tindal,  C.   J.,   Buhuns  v. 

Forsyth  v.    Bristowe,    8   Exch.    347  ;  MacJcemie,  i  Bing.  N.  C.  132. 

Trent  v.  Bunt,  9  Exch.  21.     See  Nwtt  (z)  C.   L.   Proc.   Act,    1852,  Sched. 

T.  Rush,  4  Exch.  490  ;  Levy  t.  EaUton,  (B),  No.1-14  ;  Bracegirdle  t.  Hinks,  9 
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object  of  certainty  is  attained  whenever  common  counts,  or 
counts  founded  on  causes  of  action  of  a  like  nature,  are  used, 
by  the  plaintiff  being  called  on — except  when  the  writ  has 
been  specially  indorsed — to  "  deliver  or  file  full  particulars  of 
his  demand.  In  default  thereof,  a  Judge  may  order  such 
particulars  to  be  supplied  "  (a). 

Two  additional  remarks  having  reference  to  the  declara-  Profert  and 

oyer. 

tion  in  common  with  the  subsequent  steps  in  pleading  may 
be  offered  : — 1.  Profert  and  oyer  are  no  longer  necessary  in 
pleadings  (6)  ;  but  when  any  document  is  referred  to  by  the 
one  party  in  his  pleading,  it  may  be  set  out,  either  wholly  or 
in  pai-t,  by  his  opponent,  and  is  to  "  be  deemed  and  taken  to 
be  part  of  the  pleading  in  which  it  is  set  out "  (c).     2.  When  Averments 
the  rights  of  a  party  pleading  depend  upon  the  performance  formance 
of  conditions  precedent,  performance  of  such  conditions  may  ^^^  p'^''"^' 
be  averred  generally  {<£)  ;  and  "  the  opposite  party  shall  not 
deny  such    averment    generally,    but    shall    specify    in    his 
pleading  the  condition  or  conditions  precedent,  the  perform- 
ance of  which  he  intends  to  contest "  (d). 

There  are  several  diffei-ent  modes  in   which  a  defendant  The  defence, 
may  answer  the  plaintiff's  claim.     He  may  set  up  a  defence, 
either,  1,  by  way  of  demurrer  (e)  to  the  declaration ;  or,  2,  by 


Exch.  361.      "  Though  formerly  Courts  which  a  plaintiff  is  required  to  deliver 

•were  strict,  yet  now  they  draw  nearer  or  file  particulars  :"  R.  G.  Pr.,  r.  19. 

to  common  sense.      There  was  a  time  (J)  C.    L.   Proc.   Act,    1852,   s.   65. 

when  assumpsits  pro  bonis  et  mercimo-  As  to  the  former  practice  in  regard  to 

niis  generally,  would  have  been  won-  profert  and  oyer,   see  C.  L.  Com.,   1st 

dered  at ;  and  SoU  used  to  say,  he  was  Eep.,  p.  25. 

a  bold   man   that   first   ventured    on  (c)  Sect.  56  ;  Sim  v.  Edmands,  15 

them  ; "    Bayes    v.    Warrm,    2    Str.  C.  B.  2i0. 

933.  [d]  Sect.  57.     See  C.  L.  Com.,  1st 

(a)  K.  Gt.  Pr.,  rr.   19 — 21;  Fussell  Kep.,  p.  25;   Bamberger  v.   Commer- 

V.  Gordon,    13  C.  B.  847  ;  Harris  v.  cial  Credit,  dbc,  Society,  15  C.  B.  676  ; 

Montgomery,  11  C.  B.  393.  Sust  v.  Nottidge,  1  E.  &  B.  99  ;  Phelps 

These  rules  as  to  particulars  of  de-  v.  Prothero,  16  C.  B.  370. 
mand   apply  to  pai-ticulars  of  set-off,  (e)  Objections  to  pleadings   by  way 

when  the  latter  contain    "claims  of  a  of  special  demurrer  are  taken  away  by 

similar  nature  as  those  in  respect  of  the  C.  L.  Proc.  Act,  1852,  s.  51. 
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Demurrer. 


Time  for 
pleading. 


Plea  in 
abatement ; 


pleading  in  abatement  (/) ;  or,  3,  by  pleading  in  bar  of  the 
action ;  or,  4,  he  may  both  plead  and  demur  (gr)  to  the 
declaration ;  or,  5,  he  may  pay  money  into  Court  and 
plead  such  payment ;  or,  6,  he  may  set  up  certain  equitable 
defences. 

A  defendant,  who  wishes  to  demur  to  his  adversary's 
declaration,  must,  according  to  the  form  of  demurrer  given 
by  the  89th  section  of  the  C.  L.  Proc.  Act,  1852,  allege 
that  it  is  "  bad  in  substance "  (h) ;  and  the  same  section 
further  enacts,  that  in  the  margin  of  the  demurrer  "some 
substantial  matter  of  law  intended  to  be  argued  shall  be 
stated ;  and,  if  any  demurrer  shall  be  delivered  without  such 
statement,  or  with  a  frivolous  statement,  it  may  be  set  aside 
by  the  Court  or  a  Judge,  and  leave  may  be  given  to  sign  judg- 
ment as  for  want  of  a  plea  (i).  With  respect  to  the  time 
within  which  a  defendant  may  thus  demur  or  plead  in  bar, 
it  is  enacted,  that  when  he  is  within  the  jurisdiction  of  the 
Court  where  the  action  is  brought,  the  time  allotted  for  so 
doing,  unless  extended  by  the  Court  or  a  Judge,  shall  be 
eight  days  ;  and  a  notice  requiring  the  defendant  to  plead  in 
eight  days,  otherwise  judgment  may,  whether  the  declaration 
be  delivered  or  filed,  be  indorsed  upon  the  declaration,  or  de- 
livered separately  (k).  But,  if  the  defendant  plead  in  abate- 
ment, he  must  do  so  within  four  days. 

A  plea  in  abatement  does  not  propose  to  answer  the  cause 


(/)  As  to  a  plea  to  the  jurisdiction, 
seeMwndenv.  Duhe  of  Brunswick,  10 
Q.  B.  656 ;  Spooner  v.  Juddow,  6 
Moore  P.  C.  C.  257. 

{ff)  0.  L.  Proc.  Act,  1852,  s.  80. 

It  is  altogether  within  the  discretion 
of  the  Court  or  a  Judge  to  allow  of 
hoth  a  plea  and  a  demurrer  under  this 
section  ;  Thompson  v.  Knawles,  24  L. 
J.,  Ex.,  43.  See  Lumley  v.  G-ye,  22 
Ij.  J.,  Ex.,  9;  Sheehy  v.  Professional 
Life  Ass.  Co.,  13  C.  B.  801  ;  Price  v. 
Bewett,  8  Exch.  146  ;  Lawton  v.  El- 


more,  27  L.  J.,  Ex.  141. 

(A)  The   same    form,    mutatis   mu- 
tandis, is  applicable  at  any  stage  of  the 


(i)  As  to  the  practice  relating  to 
demurrers,  see  K.  Pr.  1853,  rr.  14 
—17. 

(/t)  C.  L.  Proc.  Act,  1852,  s.  63; 
E.  Pr.  rr.  9,  174—176. 

As  to  the  time'  for  pleading  after 
amendment,  see  C.  L.  Proc.  Act.  1852, 
s.  90. 
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of  action,  but  "  shows  ground  for  abating  or  quashing  the 
original  writ  in  a  real  or  mixed  action,  or  the  declaration  in 
a  personal  action,  and  makes  prayer  to  that  effect"  (T). 
Such  pleas  have  been  discouraged  in  modern  times  (m),  as 
exhibiting  a  tendency  on  the  part  of  the  defendant  to  evade, 
by  technical  objections,  the  trial  of  the  matter  alleged  against 
him.  The  most  common  plea  of  this  kind  is  for  nonjoinder  -of  non- 
of  those  who  ought  to  have  been  parties  to  the  suit.  Carrying  ^°™  °'' 
out  the  principle,  that  a  plea  in  abatement  should  give  the 
plaintiff  a  better  writ  of  declaration,  it  has  been  enacted,  that 
when  nonjoinder  of  any  person  as  co-defendant  is  so  pleaded, 
the  defendant  must  allege  in  his  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  verify  his 
residence  with  convenient  certainty  by  affidavit  {n).  The  pro- 
visions, moreover,  of  the  C.  L.  Proc.  Act,  1852  (o),  by  which 
greater  facility  than  was  previously  permitted  is  given  for 
amendments,  both  before  and  at  the  trial,  in  respect  of  non- 
joinder of  plaintiffs  in  an  action,  have  rendered  the  use  of  this 
plea  infrequent. 

Certainty,  brevity,  and  precision,  which  have  been  before 
alluded  to  as  qualities  requisite  in  the  declaration,  are  no 
less  essential  in  all  the  subsequent  pleadings  (p).  But  there 
are  also  divers  special  niles  affecting  pleas  which  should  here 
be  mentioned. 

Pleas  in  bar  (gj  are  divided  into  pleas  by  way  of  traverse  pieasinbar. 
— and  by  way  of  confession  and  avoidance. 

(I)  Steph.  PL,  Sit  ed.  pp.  52 — 56  ;  pleaded,  the -writ  and  other  proceedings 

Chit.  PI.,   7th  ed.,  Vol.  I.,  pp.  462  et  in  the  action  may  be  amended  -without 

seq.  ;  Id.  Vd.  III.,  pp.  9  et  seq.  order.      Craufurd  v.    Cocks,  6  Exch. 

(m)  Broadbent  v.  Ledward,  11  Ad.  287  ;    Oowbv/rn  v.  Wearinff,   9  Exch. 

&  E.  209.     A  plea  in  abatement  must  207. 

be  verified  by  affidavit :  4  Anne,  c.  16,  As  to  amendment  at  the  trial,  post, 

s.  11.  p.  198. 

(m)  3  &  4  WUl.  4,  42,  s.  8  ;  Joll  v,  {p)  As   to   certainty  in  pleas,    see 

Om-zon,  4  C.  B.  249.  JTanson  v.  Stvart,  2  Smith  L.  C,  6th 

(o)  Sects.  34,-40,  222.     See  R.  G.  ed.,  p.  67. 
Pr.,  r.  6.     If  nonjoinder  of  plaintiffs  be  (j)  As   to  pleas  in  estoppel,  which 
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Traverse. 


General 
issue. 


A  plea  which  answers  the  declaration  by  way  of  tra- 
verse (r),  may  either  contradict  specifically,  in  terms,  some 
one  or  more  essential  or  material  allegation  therein — which 
is  called  the  '  common  traverse  ' — or  it  may  deny  generally 
its  entire  allegations,  or  the  principal  fact  or  facts  on  which  it 
is  founded  (s).  In  this  latter  case  the  form  of  traverse  is 
called  the  '  general  issue '  (f). 

At  different  periods  in  the  history  of  pleading,  the  de- 
fences (u)  permitted  to  be  set  up  under  the  general  issue  have 
materially  varied.  Before  the  Rules  of  Hil.  T.  4  Will.  4,  the 
general  issue  was  held  to  comprehend,  in  actions  where  it 
could  be  pleaded,  many  gi-ounds  of  defence  which,  since  those 
rules,  have  been  withdrawn  from  its  operation.  The  plead- 
ing Rules  of  Hil.  T.  1853,  conjointly  with  the  enactments  of 
the  first  C.  L.  Proc.  Act  (x),  determine   what  defences  can 


are  of  comparatively  rare  oocurrenoe, 
see  Steph.  PI.,  5tli  ed.,  pp.  227,  228, 
250,  251. 

(r)  Special  traverses  ai'e  now  abo- 
lished (see  C.  L.  Proc.  Act,  1852, 
s.  65),  or  at  aU  events  rendered  un- 
necessary. 

(s)  See  C.  L.  Proc.  Act,  1852,  ss. 
76-79.  By  the  76th  section,  "a  de- 
fendant may  either  traverse  generally 
such  of  the  facts  contained  in  the  decla- 
ration as  might  have  been  denied  by 
one  plea,  or  may  select  and  traverse 
separately  any  material  allegation  in 
the  declaration,  although  it  might  have 
been  included  in  a  general  traverse  : " 
see  Cooling  v.  &'eat  Northern  R.  C, 
15  Q.  B.  486.  The  provision  in  the 
latter  part  of  the  above  section  is  an 
innovation  on  the  former  rules  of  plead- 
ing :  see  Sutherland  v.  Pratt,  11  M.  & 
W.  312,  313. 

By  the  79th  section  of  the  above 
Act,  it  is  provided,  that  "  either  party 
may  plead  in  answer  to  the  plea  or 
subsequent  pleading  of  his  adversary, 


that  he  joins  issue  thereon,"  according 
to  u.  certain  form  there  given ;  and 
"such  form  of  joinder  of  issue  shall 
be  deemed  to  be  a  denial  of  the  sub- 
stance of  the  plea  or  other  subsequent 
pleading,  and  an  issue  thereon. "  As  to 
the  operation  of  this  form  of  joining 
issue  in  a  replication,  see  Glover  v. 
Dixon,  9  Exch.  158. 

(t)  With  respect  to  traversing  mat- 
ters of  ' '  inducement, "  it  has  been  said, 
"whatever  is  material  inducement,  if 
not  traversed,  is  admitted.  Nothing 
is  admitted  by  the  plea  of  not  guilty, 
except  what  is  material  to  raise  the 
duty,  or  create  the  obligation,  for  the 
breach  of  which  the  action  is  brought :" 
Judgm.,  Grew  v.  Hill,  3^xch.  801. 

As  to  inducements  generally,  see 
Steph.  PI.,  5th  ed.,  pp.  212,  277; 
Smith  V.  Trowsdale,  3  E.  &  B.  83. 

(u)  1  Chitt.  PI.,  7th  ed.,  pp.  489  et 
seq. 

{x)  K.  G.  PI.,  rr.  5-8,  10-12,  15-17, 
19-21  ;  C.  L.  Proc.  Act,  1852,  =.  76. 
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now  be  properly  raised  under  the  general  issue  and  what 
must  be  specially  pleaded — a  point  proper  to  be  noticed,  in- 
asmuch as  a  plea  amounting  to  the  general  issue  is  clearly 
objectionable,  as  violating  the  rule  imposing  brevity  on  the 
pleader ;  and  such  a  plea  might  give  rise  to  an  application  to 
a  Judge  to  have  it  amended  (y). 

With  regard  to  the  general  issue  of  non  assumpsit   (z),  Nonas- 

.  J.  \  /    sumpsit. 

the  siKth  pleading  rule  directs,  that,  "in  all  actions  on 
simple  contract,  except  as  hereinafter  excepted,  the  plea  of 
non  assumpsit,  or  a  plea  traversing  the  contract  or  agree- 
ment alleged  in  the  declaration,  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract,  promise,  or  agreement 
alleged,  or  of  the  matters  of  fact  from  which  the  con- 
tract, promise,  or  agreement  alleged  may  be  implied  by 
law  "(a). 

The  plea  of  non  assumpsit,  however,  is  inadmissible  where  Nunquam 

indebitatus. 

that  of  nunquam  indebitatus  is  applicable  (b).  This  latter 
plea,  which  is  the  general  issue  in  the  action  of  debt,  operates 
"  as  a  denial  of  those  matters  of  fact  from  which  the  liability 
of  the  defendant  arises  ;  ex.  gr.,  in  actions  for  goods  bargained 
and  sold,  or  sold  and  delivered,  the  plea  will  operate  as  a 
denial  of  the  bargain  and  sale,  or  sale  and  delivery,  in  point 
of  fact  "  (c).  In  all  actions  for  "  money  had  and  received," 
it  will  operate  as  a  denial  both  of  the  receipt  of  money 
and  the  existence  of  those  facts  which  make  such  receipt  by 
the  defendant  a  receipt  to  the  use  of  the  plaintiff  (d).     The  General 

.    -,1  ..,.-,.  .  .  issue  not 

general  issue  is  specially  prohibited  m  actions  upon  bills  of  allowed  in 

°  J.  J    1  J.  action  on 

bill  or  note. 

{y)  See  Owen  v.   ChaUis,  6  C.    B.  (z)  See  tte  form  of  this  plea,  C.  L. 

115  ;  SoUy  v.  Neish,  2  Or.  M.   &  R.  Proc.  Act,  1852,  Sched.  (B),  Mo.  37. 

355  ;   Morrison  v.  Chadvnclc,  7  C.  B.  (o)  Examples  of  the  operation  of  non 

266  ;  Dawson  v.  CoUis,  10  C.  B.  523  ;  assumpsit  are  annexed  to  reg.  6. 

Sutherland  v.  Pratt,  11  M.  &  W.  312,  (6)  See  the  form  of  this  plea,  0.  L. 

313  ;  Newton  v.  Cubitt,  5  C.  B.,  N.  S.,  Proc.  Act,  1852,  Sched.  (B),  No.  36. 

627.  (c)  Martin   v.    Ancl/fems,    7   E.    & 

As  to  the  scope  of  the  Kules  of  Hil.  B.  1. 

T.,  4  Will  i,  see  per  Maule,  J.,  Far-  (d)  U.  G.  PI.  reg.  6. 
ney  v.  Hickman,  5  C.  B.  282. 
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exchange  and  promissory  notes.  In  such  actions  a  plea  in 
denial  must  traverse  some  matter  of  fact,  as  the  drawing, 
making,  indorsing,  accepting,  or  presenting  of  the  bill  or 
note  (e). 

Non  est  The  plea  of  non  est  factum  (/),  which  occurs  in  an  action 

on  a  bond  or  other  specialty,  will  operate  as  a  denial  of  the 
execution  of  the  specialty  declared   on    "in  point    of  fact 

Non  deH-  Only  "  ((/).  And  non  detinet,  which  is  the  general  issue  in 
detinue  (h),  puts  in  issue  the  detention  of  the  goods  only 
in  respect  of  which  the  plaintiff  sues,  but  not  his  property 
therein  (i). 

Not  guilty.  In  actions  for  torts,  the  plea  of  not  guilty  (]c)  will "  operate 
as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant,  and  not  of  the 
facts  stated  in  the  inducement ;  and  no  other  defence  than 
such  denial  shall  be  admissible  under  that  plea ;  all  other 
pleas  in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration  "  (J).  Thus,  "  in  an  action  for 
a  nuisance  to  the  occupation  of  a  house  by  carrying  on  an 
offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial 
only  that  the  defendant  carried  on  the  alleged  trade  in  such 
a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house,  and 
will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of 
the  house.  In  an  action  for  obstructing  a  right  of  way,  such 
plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not 
of  the  plaintiff's  right  of  way.  In  an  action  for  slander  of 
the  plaintiff  in  his  office,  profession,  or  trade,  the  plea  of  not 
guilty  will  operate  in  denial  of  speaking  the  words,  of  speak- 
ing them  maliciously,  and  in  the  defamatory  sense  imputed, 
and  with  reference  to  the  plaintiff's    office,  profession,    or 

(e)  B.  G.  PI.  reg.  7.  (i)  R.  G.  PI.  reg.  15. 

(/)  See  the  form  of  this  plea,  C.  L.  (i)  See  the  form  of  this  plea,  C.  L. 

Proc.  Act,  1852,  Sched.  (B),  No.  38.  Proc.  Act,  1852,  Sched.  (B),  No.  43. 

(g)  K.  G.  PI.  reg.  10.     Fazakeflyr.  (Z)  R.  G.   PI.  reg.   16.     Kem-ick  v. 

M'KnigU,  6  E.  &  B.  795.  Borden;    7  E.   &  B.  628  ;  Linfm-d  v. 

(h)  Ante,  p.  122.  Lahc,  3  H.  &  N.  276. 
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trade  ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the 
plaintiff  holding  the  office  or  being  of  the  profession  or  trade 
alleged." 

So,  in  actions  for  trespass  to  land,  the  plea  of  not  guilty 
operates  merely  "  as  a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  mentioned  in  the  declara- 
tion ; "  and  "  in  actions  for  taking,  damaging,  or  converting 
the  plaintiff's  goods,  the  plea  of  not  guilty  shall  operate  as  a 
denial  of  the  defendant  having  committed  the  wrong  alleged, 
by  taking,  damaging,  or  converting  the  goods  mentioned,  but 
not  of  the  plaintiff's  property  therein"  [m). 

It  should  here  be  noticed,  that,  although   in  an  action  what  piea, 

^  may  be 

"  several  pleas,  replications,  or  subsequent  pleadings,  or  ^'^^ 
several  avowries  or  cognizances  founded  on  the  same  ground 
of  answer  or  defence,  shall  not  be  allowed "  (n) ;  yet  it  is 
within  the  discretion  of  the  Court  or  Judge  before  whom 
the  matter  is  brought  to  suspend  this  rule  in  any  case  where, 
by  so  doing,  the  determining  of  the  real  question  between 
the  parties  on  its  merits  would  seem  likely  to  be  secured. 
But  "  the  following  pleas,  or  any  two  or  more  of  them,  may 
be  pleaded  together  as  of  course,  without  leave  of  the  Court 
or  a  Judge ;  that  is  to  say,  a  plea  denying  any  contract  or 
debt  alleged  in  the  declaration,  a  plea  of  tender  as  to  part,  a 
plea  of  the  Statute  of  Limitations,  set-off,  bankruptcy  of  the 
defendant,  *****  plene  adminis- 
travit,  plene  administravit  prceter,  infancy,  coverture,  pay- 
ment, accord  and  satisfaction,  release,  not  guilty,  a  denial 
that  the  property  an  injury  to  which  is  complained  of  is  the 
plaintiff's,  leave  and  licence,  son  assault  demesne,"  and 
any  other  pleas  which  the  Judges  may  hereafter  allow  by 
any  rules  duly  made  (o).  But  by  leave  of  the  Court  or  a 
Judge,  the  defendant  may  "  plead,  in  answer  to  the  declara- 

(m)  R.  G.  PI.  reg.  19,  20.  336. 

(m)  R.  G.  P).  reg.  2  ;  see  also  reg.  3;  (o)  C.  L.  Proc.  Act,  1862,  s.  84. 

Gales  V.  Lord  Holland,  7  E.  &   B. 
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tion  or  other  subsequent  pleading  of  the  plaintiff,  as  many 
several  matters  as  he  shall  think  necessary  for  his  defence"  (p) ; 
although  an  affidavit  of  the  party  applying  for  leave  to  plead, 
or  his  attorney,  may  be  required  by  the  Court  or  Judge,  "  to 
the  effect  that  he  is  advised  and  believes  that  he  has  just 
ground  •  to  traverse  the  several  matters  proposed  to  be  tra- 
versed by  him,  and  that  the  several  matters  sought  to  be 
pleaded  as  aforesaid  by  way  of  confession  and  avoidance  (q) 
are  respectively  true  in  substance  and  in  fact  "  (r). 
What  must  With  respect  to  pleas  which  must  be  specially  pleaded,  it 
pleaded.  j[g  directed  (s),  that  in  any  species  of  action  on  contract,  as 
well  as  in  tort,  "all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  dischar'ge,  but  those 
which  shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded."  Thus,  "  infancy,  coverture,  release,  pay- 
ment, performance,  illegality  of  consideration  either  by 
statute  or  common  law,  drawing,  indorsing,  accepting,  &c., 
bills  or  notes  by  way  of  accommodation,  set-off,  mutual 
credit,  unseaworthiness,  misrepresentation,  concealment,  de- 
viation, and  various  other  defences,"  must  be  specially 
pleaded  (t). 
Pleas  in  con-      Plcas  in  coufessiou  and  avoidance  may  be,  1,  in  justification 

feysion  and  .         , .      ,  i         p  i      ■  n     i 

avoidance—  or  oxcuse :  2,  m  discharsTe ;  or,  3,  to  the  foundation  of  the 

howclassi-  _  '  6     )         i       > 

^<"^-  action  :  these  three  classes  of  pleas  are  clearly  distinguishable 

from  each  other.  The  characteristic  of  a  plea  belonging  to 
class  1  is  this, — that,  whilst  admitting  the  allegations  con- 
tained in  the  declaration  to  be  true,  it  puts  forth  new  matter 
to  excuse  or  justify  the  act  charged  against  the  defendant  (u) ; 
in  illustration  of  this  class  may  be  mentioned  the  pleas  of 
son  assault  demesne,  and  leave  and  licence. 

(p)  C.  L.  Proc.  Act,  1852,  ».  81.  (s)  R.  G.  PI.  rr.  8,  12,  17. 

(5)  As  to  pleading  in  confession  and  (*)  R.  Gt.  PI.  reg.  8. 

avoidance,  ante,  p.  160.  (w)   Weaver  v.  Ward,  Hob.  ISi.  See 

(r)  C.  L.  Proc.   Act,  1852,  s.  81  ;  Tighe  v.  Cooper,  7  E.  &  B.  639. 
and  see  Id.  ss.  80,  82-86. 
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In  a  plea  falling  within  the  2nd  of  the  above  classes,  the 
complaint  set  forth  in  the  declaration  is  likewise  admitted  to 
be  true ;  but  matter  in  discharge  of  the  liability  sought  to  be 
imposed  on  the  defendant  is  presented  as  a  defence  to  the 
action  (x),  as,  for  instance,  in  a  plea  of  payment,  set-off,  or 
the  Statute  of  Limitations  ;  to  each  of  which  pleas,  being  of 
frequent  occurrence  and  practical  importance,  a  few  remarks 
wUl  be  here  directed,  before  considering  specifically  the  third 
and  last  class  of  pleas  above  mentioned. 

The  form  of  a  plea  of  payment  before  action,  given  by  the  Payment. 
first  C.  L.  Proc.  Act  (y),  is  as  follows,  "  that  before  action  he 
(the  defendant)  satisfied  and  discharged  the  plaintiff's  claim 
by  payment  "  {z).  If  a  ready-money  transaction  takes  place, 
i.  e.,  a  simultaneous  exchange  of  goods  for  money,  or  a  pre- 
payment of  money  in  anticipation  of  the  consideration  being 
performed,  it  has  been  held  that  the  nature  of  this  transac- 
tion need  not  be  the  subject  of  a  special  plea,  but  may  be 
shown  under  the  general  issue  (a) ;  and  if  payment  were 
made  after  the  action  had  been  commenced,  and  it  were 
accepted  in  full  satisfaction  and  discharge  of  all  the  causes  of 
action  in  respect  of  which  it  was  made,  and  of  damages  and 
costs  (6),  the  fact  of  such  payment  would  still  be  a  good 
defence  (c).  Payment  may  also  be  pleaded  in  satisfaction 
when  the  defendant  has  discharged  {d)  his  debt  by  giving  a 

(»)  See  an  analytical  table  of  defences  312;  hut  see  lAttlechUd  v.  Banks,  7 

to  actions  on  contracts  not  under  seal,  Q.  B.  739  ;  Smithy.  Winter,  12  C.  B. 

1  CMtt.  PL,  7tli  ed.,  p.  488  ;  Dresser  487. 

V.  OaJmd,  15  C.  B.  622 ;  Flochton  v.  (J)  Cook  v.  Hopewdl,  11  Exch.  555. 

EaU,  14  Q.  B.  380.  (c)  Corhett  v.  Smnbmne,   8  Ad.  & 

{y)  Sohed.   (B),  No.  40;  R.  G.  PI.  E.  673  ;  4m«eK  v. /ymif/i,  3DowI.193. 

reg.  14.  {d)  Sard  v.   Rhodes,    1   M.   &  W. 

(2)  As  to  satisfying   a  debt  by  the  153  ;  OaskiU  v.  Skene,  14  Q.  B.  664 ; 

payment  of  a  less  sum  than  that  due,  Griffiths  v.  Owen,  13  M.  &  W.  58,  64  ; 

see  SOree  v.  Tripp,  15  M.  &  W.  23  ;  James  v.  WilMams,  Id.  828  ;   Bdshaw 

post,BookII.,  Chap.2;  (JosMiv. /S8;e»e,  v.   Bush,    11  C.    B.   191;    Sayer    t. 

14  Q.  B.  664  ;  and  Note  to  Cvmher  v.  Wagstaff,    5  Beav.  415.       As  to  the 

Wane,  1  Smith,  L.  C,  6th  ed.  301.  appropriation  of  payments  to  specific 

(a)  Bussey  v.  Barnett,  9  M.  &  W.  debts,  see  Leg.  Max.  4th  ed.,  777etseq. 
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Tender. 


Payment 
into  Court. 


bill  or  promissory  note,  taken  by  the  plaintiff  as  money  (e), 
for  the  debt,  though  the  latter  be  greater  in  amount  than  the 
security  thus  given  in  satisfaction  thereof. 

A  plea  of  tender  (/)  is  always  accompanied  in  actions  ex 
contractu  by  payment  of  money  into  Court  {<g).  It  is  only 
available  to  the  defendant  when  the  plaintiff's  demand  is 
certain  in  its  character  and  is  in  the  nature  of  a  debt, 
although  its  amount  may  not  have  been  expressly  agreed 
upon  between  the  pa.rties  (A).  A  tender  cannot  be  pleaded 
to  an  action  for  purely  unliquidated  damages,  as  for  breach 
of  an  agreement  (i),  nor  where  the  intervention  of  a  jury  or 
reference  to  a  master  is  necessary  for  ascertaining  the  amount 
really  due.  It  should  be  observed,  with  respect  to  the  mode 
of  tender,  that  to  be  good  it  must  be  unconditional  {j) ;  but 
an  offer  to  pay  under  protest  the  sum  claimed  is  a  good 
tender  (fc). 

The  C.  L.  Proc.  Act,  1852  (Z),  made  express  provision  with 
respect  to  the  plea  of  payment  of  money  into  Court.  And 
the  C.  L.  Proc.  Act,  1860,  has  extended  the  right,  under 
certain  conditions,  to  pay  money  into  Court  in  actions  of 
replevin,  on  bonds,  and  for  detaining  goods  of  the  plaintiff  (m). 
The  form  of  the  plea  given  by  statute  {ri)  sufficiently  explains 
its  character.    It  states  that  the  defendant  "brings  into  Court 

the  sum  of  £ ,  and  says  that  the  said  sam  is  enough  to 

satisfy  the  claim  of  the  plaintiff,  in  respect  of  the  matter 


As  to  payment  of  the  debt  of  another 
by  a  stranger,  see  per  WiUes,  J.,  13 
C.  B.,  N.  S.,  594. 

(c)  Caine  v.  Coulton,  1  H.  &  C.  764. 

(/)  Wade's  case,  5  Kep.  114  a; 
Dixon  V.  Clarh,  5  C.  B.  365  ;  iSmith 
V.  Manners,  5  C.  B.  632  ;  Walsh  r. 
SouthwortJi,  6  Exch.  150  ;  Thompson 
T.  Jackson,  1  M.  &  Gr.  242. 

[g)  James  v.  Lord  Vane,  2  E.  & 
E.  883.    Pether  v.  fShelton,  1  Str.  638. 

(A)  Smith  y.   Manners,    5    0.    B., 


N.  S.,  632. 
"  (i)  Dearie  v.  Barrett,  2  Ad.  &  E.  82. 

U)  1  Wms.  Saund.,  6th  ed.,  33  e  ; 
Bowen  v.  Owen,  11  Q.  B.  130  ;  Fimh 
V.  Miller,  5  C.  B.  428  ;  Ridw/rdson  v. 
Jachson,  8  M.  &  W.  298  ;  Bernns  t. 
Rees,  5  M.  &  W.  306. 

{h)  Scott  T.  Uxbridge,  &c.  R.  C, 
L.  R.  1  C.  P.  596. 

(I)  Sects.  70-73  ;  Pr.  R.  rr.  11,  12. 

(m)  Sects.  23-25. 

(n)  0.  L.  Proc.  Act,  1852,  s.  71. 
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herein  pleaded  to."  Money  may  be  thus  paid  into  Court 
"  by  way  of  compensation  or  amends  "  in  all  actions  "  except 
actions  for  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  arrest  or  prosecution,"  or  "  debauching  of 
the  plaintiff's  daughter  or  servant "  (o). 

The  effect  of  the  plea  of  payment  into  Court  is  to  admit 
some  cause  of  action  {p) ;  and  it  is  of  importance  to  note  the 
nature  and  extent  of  the  admission .  which  the  defendant 
makes  thereby.  In  recent  cases,  this  question  has  been 
carefully  considered  {q),  and  we  may  deduce  therefrom,  that, 
on  a  general  count  in  indebitatus  assumpsit  or  debt,  the  plea 
of  payment  into  Court  admits  only  a  cause  of  action  to  the 
amount  paid  into  Court,  and  no  more,  and  is  an  admission 
for  no  other  purposes  whatever.  If,  in  such  a  case,  the  pay- 
ment be  made  by  two  or  more  defendants  jointly  sued,  it 
will  not  operate  as  an  admission  of  any  partnership  or  joint 
contract  between  them,  which  could  render  them  liable 
beyond  the  amount  so  paid  in  ;  so  that,  if  the  plaintiff  seeks 
to  recover  an  additional  amount,  he  will  have  to  prove  a 
contract  under  which  the  defendants  are  jointly  liable  to  an 
amount  exceeding  that  paid  in.  If,  however,  the  declaration 
is  framed  on  a  special  agreement,  the  rule  is  different,  for 
pajrment  into  Court  will  admit  the  contract  and  the  breach 
of  it  as  alleged.  In  an  action  of  tort,  "  when  the  declaration 
is  general  and  unspecific,  the  payment  of  money  into  Court, 
though  it  admits  a  cause  of  action,  does  not  admit  the  cause 
of  action  sued  for  j "  so  that  the  plaintiff,  in  order  to  recover 
larger  damages  than  the  amount  paid  into  Court  must  give 

(o)  Id.   s.  70.     Thompaon  v.  Shep-  In    an    action   on   a    bond,    where 

pa/rd,.  4  E.  &  B.  53  ;  see  6  &  7  Vict.  c.  breaches  are  assigned  under  the  8  &  9 

96,  e.  2.  Win.  3,  c.  11,  it  was  held  that  money 

{p)  Jones  V,  Seade,  5  Dowl.  216.  could  not  be  paid  into  Court  under  C. 

(j)  Schreger  v.    Cwrden,    II  C.  B.  L.  Proo.  Act,  1852,  a.  70 ;  Bishop  of 

851 ;  Perren  v.  Momrnovihshire  R.  C,  London  t.  M'Neil,  9  Exch.  490  ;  but 

11  C.  B.  855  ;  Story  r.  Fiwnis,  6  Exch.  see  C.  L.  Proo.  Act,  1860,  s.  25,  asre- 

123  ;   see  Thompson  y.   Sheppard,  i  gards  actions  on  bonds  and  in  detinue. 
E.  &  B.  53. 

N  2 
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evidence  of  the  cause  of  action  sued  for  (r).  But,  if  the 
declaration  is  specific,  so  that  nothing  would  be  due  to  the  . 
plaintiff  from  the  defendant,  unless  the  defendant  admitted 
the  particular  claim  made  by  the  declaration,  payment  of 
money  into  Court  admits  the  cause  of  action  sued  for,  and  so 
stated  specifically  in  the  declaration  ;  although  even  then,  in 
some  cases,  it  may  be  necessary  for  the  plaintiff  to  prove  his 
cause  of  action,  with  a  view  to  the  amount  of  damages. 

The  pleas  of  tender  and  of  payment  into  Court  have  been 
said  (s)  to  present  exceptions  to  the  nile,  that  pleas  must  be 
either  by  way  of  traverse  or  in  confession  and  avoidance  of 
the  cause  of  action.  In  strictness  they  are  pleas  in  confession 
and  satisfaction  by  matter  subsequent  to  the  commencement 
of  the  suit,  of  the  claims  put  forth.  It  has  been  deemed 
convenient,  however,  to  notice  them  in  this  place. 
Set-off.  The  form  of  a  plea  of  set-off  given  in  schedule  (B)  of  the 

C.  L.  Proc.  Act,  1852  {t),  is  that  "  the  plaintiff,  at  the  com- 
mencement of  this  suit,  was  and  still  is  indebted  to  the 
defendant  in  an  amount  equal  to  the  plaintiff's  claim,  for 
[here  state  the  cause  of  set-off,  as  in  a  declaration],  which 
amount  the  defendant  is  willing  to  set  off  against  the 
plaintiff's  claim."  The  opportunity  thus  extended  to  a 
defendant  to  forego  a  cross  action,  in  respect  of  the  subject- 
matter  of  his  plea  of  set-off,  is  given  by  statute  (u),  but  this 
plea  is  allowable  only  "where  there  are  mutual  debts 
between  plaintiff  and  defendant "  due  in  the  same  right  (x), 
"  or  (if  either  party  sue  or  be  sued  as  executor  or  adminis- 

(r)  Judgm.,    Perren  t.   Monmouth-  Carey,  8  C.  B.  887;   CasteUiv.  Bod- 
shire  R.  0.,  11  C.  B.  865-6.  dington,    1  E.  &  B.  66  ;   Richards  t. 
(s)  Stepi.  PI.,  Sth  ed.,  pp.  252-3.  James,  2  Exeh.  471  ;  Eytany.  UttU- 
(t)  No.  41.  dale,   4  Exch.  159  ;   Grant  t.  Royal 
{u)  2  Geo.   2,  c.  22;   8  Geo.  2,  u.  Exchange  Ass.  Co.,  5  M.  &  S.  439; 
24.  GaZe   v.    LuUreU,    1   T.    &   J.  180; 
(x)  Isberg  v.  Bowden,  8  Exch.  852  ;  Simpson  v.  Lami,  7  E.  &  B.  84  ;  Owen 
Watkins  v.   ClarTc,  12  C.  B.,   N.  S.,  T.WUHnson,  5  C.  B.,  N.  S.,  526;  see 
277 ;  Pedder  v.  Mayor,  cfcc,  of  Pres-  C.  L.  Proc.  Act,  1860,  3.  20. 
ton,  12  C.  B.,   N.  S.,  535  ;  Bell  v. 
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trator)  when  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party "  {y).  The  right  of  set-off 
exists  "notwithstanding  that  such  debts  are  deemed  in  law 
to  be  of  a  different  nature,  unless  in  cases  where  either  of 
them  accrues  by  reason  of  a  penalty  contained  in  any  bond 
or  specialty  "  (z). 

A  plaintiff  may,  however,  preclude  the  necessity  of  a  plea 
of  set-off,  by  giving  credit  for  such  cross  demands  as  his  oppo- 
nent might  otherwise  havei  made  the  subject  of  a  plea  of  this 
nature.  And  by  the  13th  pleading  rule  (a),  it  is  ordered,  that 
"  in  any  case  in  which  the  plaintiff  (in  order  to  avoid  the 
expense  of  the  plea  of  payment  or  set-off)  shall  have  given 
credit  in  the  particulars  of  his  demand  for  any  sum  or  sums 
of  money  therein  admitted  to  have  been  paid  to  the  plaintiff, 
or  which  the  plaintiff  admits  the  defendant  is  entitled  to  set- 
off, it  shall  not  be  necessary  for  the  defendant  to  plead  the 
payment  or  set-off  of  such  sum  or  sums  of  money.  But  this 
rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a 
certain  balance,  without  giving  credit  for  any  particular  sum 
or  sums,  or  to  cases  of  set-off  where  the  plaintiff  does  not 
state  the  particulars  of  such  set-off." 

Pleas  of  payment,  set-off,  and  all  other  pleadings  capable 
of  being  construed  distributively,  are  to  be  so  construed  ; 
"  and  if  issue  is  taken  thereon,  and  so  much  thereof  as  shall 
be  suflScient  answer  to  part  of  the  causes  of  action  proved 
shall  be  found  true  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action  as 
shall  be  answered,  and  for  the  plaintiff  in  respect  of  so  much 
of  the  causes  of  action  as  shall  not  be  so  answered  "  (6). 

{y)  2  Geo.  2,  c.  22,  s.  13  ;  AtwooU  when  a  plea  of  payment  or  of  set-off 

V.  AtwooU,  2  E.  &  B.  23  ;  Mardall  v.  should   be  pleaded,    see   Thomas    t. 

T/idlusson,  18  Q.  B;  857  ;   S.   0.   (in  Cross,  7  ExcL  728. 
Error),  6  E.  &  B.  976  ;  but  see  Watts  {a)  See  also  E.  G.  Pr.  reg.  19  ;  Fus- 

T.  Bees,  9  Exch,  696 ;  S.  C,  11  Id.  seU  v.  Gordon,  13  0.  B.  847. 
410.  (6)  C.    L.    Proc.  Act,  1852,  s.  75, 

(2)  8  Geo.  2,   c.  24,   s.  5.      As  to  Faterson  v,  Harris,  2  B.  &  S.  814, 
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statuteaof       The  object  of  the  Statutes  of  Limitation  is,  we  are  told  (c), 

Limitation.  ■'  >  \  /' 

"  to  preserve  the  peace  of  the  kingdom,  and  to  prevent  those 
innumerable  perjuries  which  might  ensue  if  a  man  were 
allowed  to  bring  an  action  for  any  injury  committed  at  any 
distance  of  time." 

The  leading  Statutes  of  Limitation  are  21  Jac.  1,  c.  16, 
with  which  should  be  read  19  &20  Vict.  c.  97;  3  &4  Will. 4, 
c.  27  ;  3  &  4  Will.  4,  c.  42.  In  connection  with  these  must  be 
considered  9  Geo.  4,  c.  14  (commonly  called  Lord  Tenterden's 
Act),  which  was  enacted  to  meet  numerous  questions  which 
had  "  arisen  in  actions  founded  on  simple  contract  as  to  the 
proof  and  effect  of  acknowledgments  and  promises  offered  in 
evidence  for  the  purpose  of  taking  cases  out  of  the  operation  " 
of  the  above-mentioned  Statute  of  James. 
limitation       Under  21  Jac.  1,   c.  16,  s.  1,  an   uninterrupted    adverse 

of  actions—  _  <  <  ^  x 

ejectment,  possossiou  for  twcuty  yoars  operated  as  a  complete  bar  to  an 
c"  m°  ^'  action  in  ejectment,  except  under  circumstances  of  disability 
enumerated  in  the  2nd  section  of  that  statute,  viz.  infancy, 
coverture,  unsoundness  of  mind,  imprisonment,  and  absence 
beyond  seas.  In  these  cases,  the  party  who  was  suffering 
under  disability  at  the  time  when  the  right  of  entry  first 
accrued,  was  allowed  to  bring  his  action  (d)  at  any  time  within 
s&4Wiu.4,  ten  years  after  its  removal ;  and  now,  under  3  &  4  WiU.  4, 

c  27. 

c.  27,  s.  2,  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent  (e),  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such 


and    cases    there    cited  :    Gabriel   v.  Mottichund,    8   Moore,    P.    C.    C.  4 ; 

Dresser,  15  C.  B.  627.  Strithorst  v.  6rmm,  3  WUs.  145. 

(c)  3  Bla.  Com.,   p.   307  ;  see  also  (c)  James  t.  Salter,   3  Bing.  N.  C. 

per  Story,    }.,    Bell   t.   Morrison,    1  544,  552  ;  Dean  and  Chapter  of  Ely 

Peters  (U.  S.)  K  360.  t.   Casli,   15  M.   &  W.   617  ;  Doe  d. 

{d)  See  notes  to  Nepean  v.  Doe,  and  Lansdell  v.  Gower,  17  Q.  B.  589  ;  Doe 

Taylor  d.  Atkyns  v.  Horde,  2  Smith,  d,  ' Badddey    v.     Massey,    Id.    373 ; 

L.  C,  6th  ed.,  pp.  510  et  seq. ;  Lafond  Smith  v.  Lloyd,  9  Exch.  562  ;   Bum- 

T.  Ruddock,    13  C.  B.  813,  which  was  frey  v.  Gery,  7  C.  B.  567 ;  Mandng 

decided  under  sect.  7  of  the  Statute  of  v.  Phdps,  10  Exch.  59. 
James.  See  Ruchmabaye  v.  Lulloohhoy 
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entry  or  distress,  or  to  bring  such  action  shall  have  first 
accrued  (/)  to  some  person  through  whom  he  claims ;  or  if 
such  right  shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same  (g).  By  the  16th  section  of 
the  last-mentioned  statute,  persons  under  the  disabilities 
enumerated  therein  are  allowed  ten  years  from  the  termina- 
tion of  such  disability,  or  their  representatives  the  same 
period  from  their  death  or  the  termination  of  their  disability, 
whichever  shall  first  happen,  to  bring  actions  of  the  kind 
now  alluded  to  ;  though  by  a  proviso  in  the  17th  section,  no 
such  action  shall  be  brought  but  within  forty  years  next  after 
the  right  of  action  shall  have  accrued. 

Under  the  3  &  4  Will.  4,  c.  42,  s.  3,  all  actions  of  debt  {orS&i^ai. 
rent  upon  an  indenture  of  demise,  or  of  covenant  or  debt 
upon  any  bond  (h)  or  other  specialty,  &c.,  and  actions  of  debt 
or  sci.  fa.  upon  recognisance,  shall  be  commenced  and  sued 
within  twenty  years  after  the  cause  of  such  actions  or  suits  ; 
and  actions  for  penalties,  damages,  or  sums  of  money  given 
by  statute  to  parties  grieved,  within  two  years  after  the  cause 
of  such  actions  and  suits  accruing ;  and  actions  of  debt  upon 
any  award  when  the  submission  is  not  by  specialty,  or  for  any 
fine  due  in  respect  of  any  copyhold  estate,  or  for  an  escape, 
or  for  money  levied  on  any  fi;  fa.,  within  six  years  after  the 
cause  of  action  shall  have  accrued.  The  4th  section  contains 
a  proviso  with  regard  to  persons  labouring   under  the  dis- 

(/)  Doe  d.  Bmyy  v.  Oxenham,  1  M.  \g)  Grant  v.  BUis,  9  M.  &  W.  113  ; 

&  W.  131  ;  Key»e  v.   PmDell,  2  E.   &  Forsyth   v.   Bristowe,    8  Bxch.    716  ; 

B.   132  ;    De  Beauvoir   v.     Owen,    5  MeUing  v.  Leak,  16  C.  B.  652  ;  Man- 

Exoli.   166  ;  Cork  and  Bandon  R.  C.  ning  v.  Phdrps,  10  Exch.  59. 

T.  Goode,  13  C.  B.  618,  826 ;  EandaU  (h)  Sbwrgis-  t.   Dardl,  4   H.  &  N. 

V.  Stevens,  2  E.  &B.  641;   Austin,  y.  622;    8.    C,   6  Id.   120;   Amott  v. 

LlewelZyn,  9  Exch.  276;  Doe  d.  Palmer  Bolden,  18  Q.  B.  593  ;  Kempe  v.  Gih- 

V.  Byre,  17  Q.  B.  366  ;  Doe  d.  Bad-  ion,  12  Q.  B.  662. 
deley  v.  Massey,  Id.  373. 
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abilities  therein  mentioned  (*) ;  and  the  5th  section  provides, 
that  in  cases  of  due  acknowledgment  in  writing  or  payment 
on  account  of  principal  or  interest,  then  the  statute  shall  not 
preclude  an  action  for  the  cause  acknowledged  till  twenty 
years  after  such  acknowledgment  (k). 
Limitation       With  respect  to  the  period  of  limitation   in  actions   of 

of  action  •*■  ■"■ 

oontaot^^°  simple  contract,  it  is  enacted  by  21  Jac.  1,  c.  16,  s.  3,  that 
c^i6°sh.  ^11  actions  of  account  and  of  assumpsit  (other  than  for  such 
accounts  as  concern  the  trade  of  merchandise  between  mer- 
chant and  merchant  (I),  their  factors  or  servants),  and  all 
actions  of  debt  grounded  upon  any  lending  or  contract  with- 
out specialty  (m),  and  all  actions  of  debt  for  aiTearages  of 
rent  (n),  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  such  action  or  suit,  and  not  after  (o).  The 
7th  section  of  this  Act  (j>)  relates  to  persons  labouring  under 
19  &  soviet,  particular  disabilities  (which  have  been  revised  by  the  Mer- 
cantile Law  Amendment  Act,  1856  (q) ),  and  enacts,  that 
persons  so  situated  must  sue  within  six  years  after  the  par- 
ticular disability  shall  have  ceased  (r). 

An  executor  cannot  maintain  an  action  for  a  debt  which 


(i)  See  19  &  20  Vict.  c.  97,  s.  10 ;  (o)  See  Bwrtland  v.  Jukes,  1  H.  & 

post,  p.  186.  C.  667,  675  ;    Sush   ,.   Martin,  2  H. 

(i)  Blairy.  Ormond,  17  Q.  B.  439  ;  &  C.  311 ;  Garden  v.  Sruce,  L.  R.  3, 

Kenype^r.  OiMon,  12  Q.  B.  662 ;  Ooode  C.  P.  300. 

T.  Job,  1  E.  &  E.  6.  (p)  See  also  as  to  defendants,  4  & 

if)  With  respect  to  the  liniitation  of  '5  Ann.  u.   16,  b.  19  ;    Fannin  v.  An- 


action  for  Merchants'  Accounts,  see  19  derson,  7  Q.  B.  811 ;    Towns  v.  . 

&   20    Vict.  c.  97,  s.   9  ;    Webber  v.  16  C.  B.  123  ;  Lane  v.  Bennett,  1  M. 

Tivill,  2  Wms.  Saund.  124  ;    Robinson  &  W.  70  ;    Forbes  v.  Smith,  11  Exch. 

V.   Alexander,  2, CI.  &  P.  717,  737;  161. 

Inglis  V.  Haigh,  8  M.  &  W.  769;  Pott  (g)  In  respect  of  the  absence  beyond 

T.  Clegg,  16  M.  &  W.  321.  seas  or  imprisonment  of  the  creditor, 

(m)    Cork   and   Bandon   R.   O.   v.  see  19  &  20  Vict.  o.  97,  s.  10  ;  CorniU 

Goode,  13   C.    B.    826  ;     Webster  v.  v.  Hudson,  8  E.  &  B.  429. 
Kirk,  17    Q.  B.   944;    tobacco  Pipe  (r)  The  term   "  beyond  the  seas "  is 

Makm-s'  Co.  y.  Loder,  16  Q.  B.  765.  defined  by  19  &  20  Viet.  t.  97,  s. 

(n)  See  3  &  4  WUl.   4,  c.   27,    s.  12. 
42. 
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accrued  to  his  testator,  and  for  which  he  might  have  sued 
more  than  six  years  before  the  issuing  of  the  writ  (s). 

The  9  Geo.  4,  c.  14,  was  passed  (so  far  as  it  relates  to  the  »  g™.  4, 
hmitation  of  suits)  with  the  express  yiew  that  a  defendant 
should  not  lose  the  benefit  of  the  Statute  of  James  by  such 
an  informal  or  casual  acknowledgment  of  a  debt  or  contract 
as  might  previously  have  been  interpreted  to  bar  the  opera- 
tion of  the  latter  statute  (t).  The  9  Geo.  4,  c.  14,  does  not 
alter  the  law  as  to  the  effect  of  an  acknowledgment  of  a 
debt;  it  alters  only  the  manner  in  which  the  acknowledg- 
ment must  be  proved  (u).  Very  numerous  cases — some  of 
which  are  below  cited — have  been  decided  as  to  what  is  an 
"  acknowledgment "  of  a  debt  generally,  and  what  is  the 
effect  of  the  statute  here  adverted  to  (x). 


(s)  Penny  v.  JBrke,  18  C.  B.,  N.  S., 
393. 

(t)  The  9  Geo.  4,  o.  14,  s.  1,  enacts, 
"  That  in  actions  of  debt  or  upon  the 
case  grounded  upon  any  simple  con- 
tract, no  acknowledgment  or  promise 
by  words  only  shaU  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing 
contract,  whereby  to  taie  any  case  out 
of  the  operation  of"  the  21  Jac.  1,  o. 
16,  "or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or 
confined  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  there- 
by :"  ffyde  v.  Johnson,  2  Bing.  N.  C. 
776  ;  Clari  v.  Alexander,  8  Scott,  N. 
K.,  147.  The  section  above  cited  also 
makes  provision  respecting  the  oharge- 
abiHty  of  joint  contractors  (as  to  which, 
see  Whttcomb  Vr  Whiting,  1  Smith  L. 
C,  5th  ed.,  555,  and  Note  thereto),  and 
proceeds  : — "Provided  always,  that  no- 
thing herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest 
made  by  any  person  whatsoever : " 
ffoUia  V.  Palmer,  2  Bing.  N.  C.  713  ; 


Twney  v.  DodweU,  3  E.  &  B.  136  . 
Maber  v.  Maber,  L.  R.  2  Ex.  153  ; 
Bodger  v.  Arch,  10  Exch.  333.  And 
see  sect.  4  of  the  Act  which  applies  to 
set-off. 

{u)  Per  WiMams,  J.,  Smith  v. 
Thorm,  18  Q.  B.  134 ;  Jackson  v. 
Woolley,  8  E.  &  B.  778. 

(x)  Cornfwth  v.  Smithard,  5  H.  & 
N.  13,  and  cases  there  cited  ;  Lee  v. 
WUnwt,  L.  B.  1  Ex.  364 ;  Godvdn 
V.  CvUey,  4  H.  &  N.  373  ;  Waiier  v. 
Butler,  6  E.  &  B.  506 ;  Sackham  v. 
Marriott,  1  H.  &  N.  236 ;  S.  0.,  233, 
196  ;  Collis  V.  Stack,  1  H.  &  N.  605  ; 
ffolmes  V.  Mackrdl,  3  0.  B.,  N.  S., 
789  ;  Tanner  v.  Smai-t,  6  B.  &  C.  603 ; 
Buckmaster  v.  RusselX,  10  C.  B.,  N. 
S.,  745  ;  Cocknlly.  Sparkes,  1  H.  & 
C.  699  ;  Tippets  v.  Seane,  1  Cr.  M. 
&  R.  252  ;  Sooper  v.  Stephens,  4  Ad. 
&  E.  71  ;  WiUiams  v.  Gnffith,  3.  Exch. 
335  ;  Mowcutt  v.  Bonser,  Id.  491  ; 
Sims  V.  Bnitton,  5  Exch.  809  ;  Foster 
V.  Dawber,  6  Exch.  839  ;  Twney  v. 
DodweU,  3  E,  &  B.  136 ;  Cleave  v. 
Jones,  6  Exch.  573  ;  Davies  v.  Ed- 
wards, 7  Exch.  22  ;  Bamfidd  v.  Tup- 
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Limitation       With  regard  to  actions  ex  delicto,  the  respective  periods  of 

of  actions        ,      .  °  >  ±  i. 

ex  delicto,  limitation  assigned  by  the  Statute  of  James  above  men- 
tioned are  as  follows  : — in  trespass,  qu.  cl.  fr.,  or  de  bonis 
asp.;  in  trover,  detinue  {y),  replevin  and  case  (z)  (except  for 
slander),  six  years  ;  in  trespass  for  assault,  battery,  or  false 
imprisonment  (a),  four  years ;  and  in  case  for  slander,  two 
years.  Besides  the  enactments  as  to  the  limitation  of  actions 
just  considered,  special  provisions  occur  in  various  other 
statutes  respecting  the  time  within  which  particular  actions 
must  respectively  be  brought  (6).  Such  provisions  are  in 
general  framed  for  the  protection  of  certain  classes  of  defen- 
dants on  grounds  of  public  policy. 

Whenever  a  Statute  of  Limitation  is  primd  facie  pleadable, 
the  precise  point  of  time  from  which  it  appears  to  run  should 
carefully  be  marked  (c),  and  likewise  the  legal  status  of  the 
party  entitled  to  sue  at  that  epoch,  the  maxim  of  law  being 
contra  non  valentem  agere  nulla  currit  prcescriptio ;  con- 
formably to  which  rule  the  several  provisions  with  respect  to 
'  disability,'  already  {d)  mentioned,  suspend  the  operation  of 
the  statute  in  question  until  such  disability  has  ceased.  So 
soon,  however,  as  a  complainant  has  a  right  to  commence  an 
action,  the  statute  begins  to  run  ;  ex.  gr.,  if  by  an  agreement 

per,  Id.  27  ;  Evans  r.  Simon,  9  Exch.  X>ui;e  of  Brunswick  v.  Rarmer,  li  Q. 

282  ;    Gawley  v.    Fv/rndl,    12    C.   B.  B.  185  (which  was  an  action  for  libel) ; 

291  ;  Kempey.  Gibbon,  12  Q.  B.  662;  Imperial  Gas  Co.  v.  London  Gas  Co., 

Smith  T.  Thome,  18  Q.  B.  134  ;    WU-  10  Exch.  39. 

lins  V.  Smith,  4  E.  &  B.  185  ;  Bradley  (a)  Coventry  v.  Apsley,  2  Salk.  420. 

T.   James,   13  C.   B.  822  ;    Runter  v.  (b)  See  31  Eliz.  c.  5  (as  to  which  see 

Gibbons,   1  H.   &  N.  459  ;    Everett  v.  Dyer  v.  Best,  L.  R.  1   Ex.  152)  ;  4  & 

Babertson,     28    L.     J.     Q.      B.     23  ;  5  Anne,  c.  16  (as  to  which  see  Lam  v. 

Francis  v.  Hawhesley,  Id.  370  ;  Goode  Bennett,  1  M.  &  W.  70)  ;    24  Geo.  2, 

T.  Job,  Id.  1 ;  Bush  v.  Martin,  2  H.  c.  44,  s.  8  ;  5  &  6  Vict.  u.  97;   9  & 

&  C.  311.  10  Vict.  u.  93  ;    9  &  10  Vict.  c.  95,  ». 

(y)  See  Plant  t.  CotteriU,  5  H.  &  N.  138  ;  11  &  12  Vict.  o.  44,  s.  8.    Ante, 

430.  p.  115. 

(z)  Bachhouse  t.   Bonomi,  9  H.  L.  (c)  See,    for    instance,     Garden    i. 

Ca.  503  ;   Smith  v.  Thacherah,   L.   R.  Bruce,  L.  R.  3  C.  P.  300. 

1  C.  P.  564  ;   Whitehouse  <r.  FeUowes,  (d)  Ante,  p.  184. 
10  C.  B.,  N.  S.,  765,   785,  786.     See 
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money  is  to  be  paid  on  the  happening  of  a  certain  contin- 
gency, the  statute  will  begin  to  run  when  that  event  has 
occurred  and  a  breach  of  the  agreement  has  been  committed. 
But  whenever  the  time  of  limitation  has  once  begun  to  run, 
it  continues  so  to  do  (e).  Again,  where  in  assumpsit  on  a 
plea  of  the  Statute  of  Limitations  the  breach  of  contract  was 
shown  to  have  occurred  more  than  six  years  before  the  com- 
mencement of  the  proceedings,  the  plea  was  held  to  be  a 
good  bar  to  the  action,  although  the  plaintiff  did  not  dis- 
cover the  injury  resulting  from  the  breach  till  within  the  six 
years  (/).  Nor  is  it  an  answer  to  a  plea  of  the  Statute  of 
Limitations  that  the  plaintiff  was  prevented  by  the  fraud  of 
the  defendant  from  knowing  of  the  cause  of  action  until  after 
the  period  of  limitation  had  expired  ;  for  as  remarked  by 
Pollock,  C.B.,  it  would  open  a  flood  of  litigation  if  Courts  of 
law  were  to  hold  that  the  statute  does  not  run  in  cases  where 
fraud  has  been  practised  {g). 

The  third  sub-division  of  pleas  in  confession  and  avoid-  pieas  to  the 
ance  QC)  comprises  those  which  go  to  the  foundation  of  the  of  the  ao- 
action,  as  pleas  of  fraud,  or  misrepresentation  inducing  to  a 
contract,  illegality,  or  coverture  when  pleadable  in  bar  (i). 
A  plea  belonging  to  this  class,  whilst  admitting  an  ostensible 
or  primd  facie  ground  of  action,  is  aimed  at  showing  that 
the  cause  put  forth  never  had  any  substantial  existence  or 
legal  entity.  In  any  case  such  as  is  now  adverted  to,  the 
plaintiff  discloses  a  claim  which  is  on  the  face  of  it  valid  and 

(e)  Curlewis  V.  Earl  of  Mornington,  C.   259;   Gi'ongerY.  George,  Id.  149; 

7  E.  &  B.  283 ;  Rhodes  v.  Smethurst,  Bree  y.  Eolbech,  2  Dougl.  654. 

4  M.  &  W.  42  ;  (S^.  a,  6M.  &  W.  351 ;  (g)  Imperial  Gas  Light  Co.  ,.  Lon- 

Penny  v.  Brice,  18  0.  B.,  N.  S.,  393  ;  don  Gas lAgU  Co.,  10  Exch.  43  ;  Sun- 

Baird  v.  Fortune,  4  Macq.  H.   L.  Ca.  ter  v.  Gibbons,  1  H.  &  N.  459. 

127.  See  Zafond  v.  Ruddock,  13  C.  B.  (h)  Ante,  p.  176. 

813,  819.  (i)  Such    pleas    are,    on    adequate 

(/)  East  India  Co.  v.  Paul,  7  Moo.  authority,  included  under  the  general 

P.  C.  C.   Ill  ;  Short  t.  M'Carthy,  3  head  of  pleas  in  confession  and  avoid- 

B.  &  Aid.  626  ;   Brown  v.  Howard,  2  ance  :  see  K.  G.  PI.,  reg.  8. 
B.  &  B.  73  ;  Howell  t.  Young,  5  B.  & 


&c. 
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unimpeachable.  The  defendant,  however,  by  special  aver- 
ments neutralises  the  legal  character  of,  and  thus  entitles 
himself  to  deny  the  legal  consequences  flowing  from  the  facts 
alleged  by  the  plaintiff. 
dSesf  Th^  equitable  pleas,  &c.,  alluded  to  at  page  170  as  being, 
in  certain  cases,  permissible  in  Courts  of  common  law,  are 
founded  on  the  83rd  and  three  following  sections  of  the  C.  L. 
Proc.  Act,  1854,  enacting  that  "  It  shall  be  lawful  for  the 
defendant  or  plaintiff  in  replevin,  in  any  cause  in  any  of  the 
superior  Courts  in  which,  if  judgment  were  obtained,  he 
would  be  entitled  to  relief  against  such  judgment  on  equi- 
table grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief  by  way  of  defence,  and  the  said  Courts  are  hereby  em- 
powered to  receive  such  defence  by  way  of  plea :  provided 
that  such  plea  shall  begin  with  the  words  '  for  defence  on 
equitable  grounds,'  or  words  to  the  like  effect ;"  and  further 
enacting,  that  "the  plaintiff  may  reply,  in  answer  to  any 
plea  of  the  defendant,  facts  which  avoid  siich  plea  upon 
equitable  grounds  (fc) ;"  and  providing  that  in  case  it  shall 
appear  to  the  Court  or  any  Judge  thereof,  that  any  such 
equitable  plea  or  equitable  replication  cannot  be  dealt  with 
by  a  Court  of  law,  so  as  to  do  justice  between  the  parties,  it 
shall  be  lawful  for  such  Court  or  Judge  to  order  the  same  to 
be  struck  out,  on  such  terms  as  to  costs  and  otherwise  as  to 
such  Court  or  Judge  may  seem  reasonable  (Z). 

The  Courts  have,  hitherto,  limited  equitable  defences  to 
those  cases  in  which  a  Court  of  Equity  would  grant  a  per- 
petual, complete,  and  unconditional  injunction  (m)-^"  would 


(Jc)  Dickson  t.  Swansea  Vale  R.  C,  16  C.  B.  329. 

L.  E.  4  Q.  B.  44 ;   Wilson  t.   Gabriel,  (m)  In    Mines    RoyaJ,   Societies  v, 

4  B.  &  S.  243.  Magnay,    10    Exch.     489,    S.    C,   3 

(l)  C.  L.  Proo.  Act.,  1854,  s.  86,  Drew.  130,  Parke,  B.,  thus  observed, 

The  sections  alluded  to  supra,  con-  "In  my  opinion  the  equitable  defenca 

cerning  equitable  defences,  do  not  apply  allowed  to  be  pleaded  by  this  statute 

to  the  action  of  ejectment,   in  which  means  such  a  defence  as  would,  in  a 

there  are  no  pleadings  :-  Neavev.  A  very,  Coui-t  of  equity,  be  a  complete  answer 
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restrain  the   plaintiff  from  suing    absolutely    and    uncon- 
ditionally "  {tfC). 

The  next  step  (o)  in  the  suit  is  the  replication,  which,  like  Repucat  on. 
the  plea  must  be  framed  with  reference  to  the  established 
rules  of  pleading  (jp).  Thus,  it  is  enacted,  that  "  a  plaintiff 
shall  be  at  liberty  to  traverse  the  whole  of  any  plea  or 
subsequent  pleading  of  the  defendant  by  a  general  denial ; 
or,  admitting  some  part  or  parts  thereof,  to  deny  all  the  rest, 
or  to  deny  any  one  or  more  allegations"  contained  therein  (3) ; 
and  further,  that  "  either  party  may  plead  in  answer  to  the 
plea  or  subsequent  pleading  of  his  adversary  that  he  joins 
issue  thereon  ; "  and  "  such  form  of  joinder  of  issue  shall  be 
deemed  to  be  a  denial  of  the  substance  of  the  plea  or  other 
subsequent  pleading  and  an  issue  thereon,  and  in  all  cases 
where  the  plaintiff 's  pleading  is  in  denial  of  the  pleading  of 
the  ^  defendant,  or  some  part  of  it,  the  plaintiff  may  add  a 
joinder  of  issue  (r)  for  the  defendant "(s).  The  object,  as  a 
learned  Judge  has  observed,  of  the  form  of  pleading  thus 
given  by  the  Act,  "  is  merely  to  enable  a  party  in  a  com- 
pendious manner  to  traverse  all  those  allegations  in  a  plea 
which  he  could  have  traversed  before"  (f).  "  But  such  matters 
as  before  the  Act  must  have  been  replied  specially  must  still 


to  the  plaintiff's  claim,  ajid  would,  as  K.  3  H.  L.  17. 
such,  afford  sufScient  groimd  for  a  per-  (?)  C.  L.  Proe.  Act,  1852,  s.  77. 

petual  injimction,    granted  absolutely  Analogous  provisions  are  made  irith 

and  without  any  conditions."     See  also  respect  to  the  subsequent  steps  of  the 

JdfsT.  Day,  L.  K.  1  Q.  B.  372 ;  WaUey  pleading.     By  sect.  78,  "A  defendant 

V.  Froggatt,  2  H.  &.  C.  669  ;  Spencer  shall  be  at  liberty  in  like  manner  to 

V.  Demett,  L.  R.  1  Ex.  123.  deny  the  whole  or  part  of  a  replication 

{n)  See  C.  L.  Com.,  3rd  Eeport.   As  or  subsequent  pleading  of  the  plain- 
to  an  equitable  set-off,  see  Cochrane  t.  tiff. " 
Qreen,  9  C.  B.,  N.  S.,  448.  (r)  The  adding  of  a  joinder  in  issue 

(0)  See  C.  L.    Proo.  Act,  1852,  s.  is  technically  called  adding  a  similiter. 
g3.  (s)    C.     L.     Proc.    Act,    1852,    s. 

(p)  For    an    example    of    replying  79. 
double  and  demurring  to  a  plea,  see  (f)  Per  Pollock,    C.   B.,   Glover   v. 

Marshall  v.  JBishop  of  Exetei;  6  0.  B.,  Mean,  9  Bxch.  160. 
N.  S.,722  ;  7  Id.  643  ;  13  Id.  820  ;  L. 
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be  SO  replied"  (u) — whether  by  traverse  or  by  pleading  in 
confession  and  avoidance. 
•Subaequont      The  pleadings  subsequent  to  replication  (x)  are  conducted 

pleadings,  .... 

on  the  same  plan  as  those  already  noticed,  either  by  joining 
issue  when  tendered  on  the  other  side,  or  by  demurring, 
traversing,  or  pleading  in  confession  and  avoidance. 
Demurrer,  If  the  issuo  tendered  be  one  of  law,  "  the  party  demurring 
may  give  a  notice  to  the  opposite  party  to  join  in  demurrer 
in  four  days "  (t/),  with  the  alternative  of  judgment  being 
signed  against  him  at  the  expiration  of  that  time.  On 
j  oinder,  the  demurrer  will,  at  the  request  of  either  plaintiff 
or  defendant,  be  set  down  for  argument  in  the  special  paper 
of  the  Court  in  which  it  is  to  be  determined,  four  clear  days 
before  the  argument  takes  place  (z).  Copies  of  the  pleadings 
relating  to  the  demurrer  have  to  be  made  up  (a)  and  de- 
livered to  the  Judges  in  the  mode  prescribed  by  the  Practice 
Rules.  If,  besides  the  demurrer,  there  are  issues  of  fact  to 
be  tried,  in  the  event  of  the  judgment  on  the  demurrer  being 
for  the  defendant  on  a  plea  answering  the  whole  action,  the 


(m)  Per  Parhe,  B.,  Glover  v.  JDixon,  ss.  87,  88  ;  Glover  y.  Dixon,  9  Exch. 

9  Exoh.  160.  158  ;    Hayling  t.  Okey,  8  Excli.  631  ; 

A  replication  by  way  of  new  assign-  Hwmfrey^.  London  and  North  Western 

ment  is  permitted  when  tlie  defendant,  S.  C,  7  Exoh.  328  ;    Moore  v.  Wehb, 

owing  to  the  general  form  of  the  de-  1  C.  B. ,  N.  S. ,  673  ;  Eastern  Counties 

claration,  has  given  an  answer  in  his  R.  0.  t.  Barling,  5  C.  B.,  N.  S.,  821 ; 

plea,  not  to  the  real  cause  of  complaint,  1  Chit.  PI.,  7th  ed.,  pp.  653  et  seq. 

but  to  another,  to  which  the  language  (k)  As  to  a  plea  puis  darrien  con- 

of  the  declaration  may  also  be  appli-  tinuance,   see  C.   h.  Proo.  Act,  1852, 

cable.     The  plaintiff  is  then  allowed  to  ss.  68,  69  ;  K  G.  PI.,  rr.  22,  23  ;  Ash 

explain  as  it  were  the  real  object  of  his  t.  PowppeviUe,  L.  R.  3  Q.  B.  86  ;  Todd 

declaration  by  new  assigning  his  cause  t.  Emly,  9  M.  &  W.  606  ;   Dunn  t. 

of  action  ;    and  the  defendant  is  pro-  Loftus,  8  C.  B.  76  ;   Wagner  t.  Imlrie, 

hibited,  except  by  leave  of  the  Court  or  6  Exch.  380  ;    Solomon  y.   Graham,  5 

a,  judge,  from  answering  the  matter  of  E.  &  B.  309  ;  Howarth  v.  Brown,  1  H. 

the  new  assignment  by  a  repetition  of  &  C.  694  ;  Lancashire  Waggon  Co.  v. 

the  plea  which  he  has  employed  in  reply  Fitzhugh,  6  H.  &  N.  502. 

to  the  declaration,  unless,  indeed,  that  (y)  B.  Q-.  Pr.  reg.  14. 

was  a  plea  in  denial.     In  regard  to  new  (z)  R.  &.  Pr.  reg.  15. 

assignments,  see  C.  L.  Proo.  Act,  1852,  \a)  See  R.  G.  Pr.  reg.  16,  17. 
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only  judgment  which  the  plaintiff  can  have  upon  issues  of 
fact  previously  found  for  him,  is  nil  capiat  per  breve  (b),  hut, 
in  the  event  of  the  judgment  being  for  the  plaintiff  under 
similar  circumstances,  he  should  proceed  to  have  the  issues 
of  fact  brought  before  the  Jury,  and  damages  also  assessed 
upon  the  issue  of  law.(c). 

Should  the   defendant  at  any  stage  of  the  suit  omit  to  Judgment 

.  JO  ^  bydefaiilt. 

plead  m  due  time,  judgment  by  default  may  be  signed  ;  and 
when  the  claim  is  for  a  debt  or  "  liquidated  demand "  in 
money,  such  judgment  is  final  (d).  When,  however,  the 
claim  is  for  damages,  the  amount  of  which. "  is  Substantially 
a  matter  of  calculation,  it  shall  not  be  necessary  to  issue  a 
writ  of  inquiry  (e),  but  the  Court  or  a  judge  may  direct  that 
the  amount  for  which  final  judgment  is  to  be  signed  shall  be 
ascertained  by  one  of  the  masters  of  the  said  Court "  (/). 
Where  the  damages  are  wholly  unliquidated,  a  writ  of  inquiry 
is  necessary. 

The  action  being  now  ripe  for  trial  (gr),  notice  of  trial  (h)  ^°ai™°^ 
must  be  given  to  the  defendant  (i). 

It  may,  however,  happen  that,  although  the  defendant  is  ^j°ti';®.~''to 
ready,  the  plaintiff  fails  to  bring  on  his  case  for  trial      This  ^'^• 
contingency  is  met  by  the  101st  section  of  the  C.  L.  Proc. 
Act,  1852,  by  virtue  of  which  a   defendant  may,  after  the 
lapse  of  a  certain  period  therein  more  particularly  defined, 

(J)  1  Wms.  Saund.  80  (1) ;    Toung  (/)  C.  L.  Proc.  Act,  1852,  s.  94. 

T.  Bech,  3  Dowl.  804.  iff]  As  to  the  ■writ  of  trial,  and  when 

(c)  See  Smith  v.  ITartlei/,  11  C.  B.  it  may  issue,  see  3  &  4  WiU.  4,  c.  42, 
678.  BS.  17-19. 

(d)  C.  L.  Proc.  Act,  1852,  s.  93.  (A)  This  notice  is  frequently  given 

(e)  A  "writ  of  inquiry"  ^^  usually  on  the  back  of  the  " issue, "  which  is 
directed  to  the  sheriff  of  the  county  in  a  copy  of  the  entire  pleadings  made  by 
which  the  venue  in  the  action  is  laid.  the  plaintiff — the  form  of  which  may 
It  states  the  former  proceedings  in  the  be  seen,  E.  G.  Pr.  Sched.  Ho.  1.  It 
action,  and  "  because  it  is  unknown  should  correspond  with  the  record  : 
what  damages  the  plaintiff  hath  eus-  Wortkington  v.  Wigley,  5  Dowl.  210. 
tained,"  it  commands  the  sheriff  by  a  (i)  C.  L.  Proc.  Act,  1852,  ss.  97-99, 
inry  to  inquire  the  same,  and  return  and  Er.  Pr.  34-43. 

the  inquisition  into  Court. 
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give  the  plaintiff  twenty  days'  notice  to  bring  on  the  issues 
to  be  tried  at  the  next  sittings  or  assizes,  and  if  he  shall 
neglect  to  do  so,  the  defendant  may  sign  judgment  for  his 
costs  (4) ;  or  after  default  by  the  plaintiff  in  proceeding  to 
trial,  the  defendant  may  take  the  cause  down  to  trial  (l) 
giving  the  plaintiff  due  notice  thereof. 

Before  the  subject  of  the  pleading  in  an  action  is  dis- 
missed, it  win  be  necessary  to  refer  to  certain  clauses  con- 
tained in  the  second  C.  L.  Proc.  Act,  by  which  discovery  and 
interrogatories  have  been  introduced  into  the  practice  of  the 
common  law  (m).  The  result  of  the  provisions_  in  question 
may  be  thus  briefly  stated  : — 
Discovery         1.  The  Court  or  a  Judge  may,  upon  the  application  founded 

and  inspec- 
tion ofdoou- on  a  sufficient  affidavit  (n)  of   either  party  (o),    order  that 

his  opponent  shall  state — also  on  affidavit — what  documents 

relating  to  the  matters  in  dispute   are  in  his  possession, 

power,  or  knowledge ;    and  further,  that — if  he  objects  to 

produce  any  such  documents — ^he  shall  state  the  grounds  of 

his  objection  (jp).    When  any  document  of  this   nature  is 

shown  to  be  in  the  hands  of  either  party,  the  Court  may 

order  that  an  inspection  of  it  be  had,  and  (if  necessary)  a 

copy  be  made  of  it  by  the  opposing  party  in  all  cases  in 

which,  previous  to  the  passing  of  the  14  &  15  Vict.  c.  99  (j). 


(h)  See  also  R.  0.  Pr.  reg.  58 
Pwrthing  v.  Castles,  1  Bail  C.  Ca.  142 
JudUns  T.  Atkerton,  3  B.  &  B.  987 


(«)  Which  must  show  that  the 
opposite  party  is  in  possession  of  some 
document,  to  the  production  of  which 


Morgan  v.  Jones,  8  Exch.  128  ;   Trus-  the   applicant   is  entitled  ;    Evans  v. 

cott  v.  Latour,  9  Exch.  420  ;    HaM  t.  Louis,  L.  R.  1  C.  P.  656. 
Scotson,  Id.  238.      As  to  signing  judg-  (o)    Ohi-istopherson  t.   LoUinga,  15 

ment  of  nonsuit,  see  argument  in  Taj;-  C.    B.,   N.    S.,  809;     fferschfield  y. 

lor  T.  Nesjield,  4  E.  &  B.  467.  Clarke,  -11  Exch.  712  ;   Kingsford  v. 

(l)  This  is  called  trial   by  proviso.  Gfreat  Western  S.  C,  16  C.  B.,  N.  S., 

See  C.  L.  Proc.    Act,   1852,   s.   116;  761. 

R.  G.  Pr.  reg.  42;    2  Wms.  Saund.  (p)  C.   L.  Proc.   Act,  1854,  ».  50; 

336  a,  II.  (5).  ForsJutw  v.  Lerwis,  10  Exch.  712  ;  Scott 

(m)  Why  the  proceedings  mentioned  t.  Zygomala,  4  E.  &  B.  484;   Adams 

in  the  text  were  thus  borrowed  from  v.  Lloyd,    3  H.    &  N.    351  ;  Bray  v. 

Courts  of  equity,  is  set  forth  in  the  C.  Fimih,  1  H.  &  N.  468. 
L.  Commissioners' 2nd  Report.  (g)  Sect.  6.    Until  the  passing  of  the 
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he  might  have  obtained  a  discovery  by  filing  a  bill,  or  by  any 
other  proceeding  in  a  Court  of  equity. 

2.  The  Court  or  judge  may,  in  certain  cases,  order  the  interroga- 
plaintiff  with  his  declaration,  or  the  defendant  with  his  plea 
(or  either  of  them  at  any  other  stage  of  the  suit,  by  leave 
granted  by  the  Court  or  a  judge)  to  deliver  to  the  opposite 
party  (if  liable  to  be  called  as  a  witness)  interrogatories  in 
writing  upon  the  matters  relating  to  the  action  as  to  which 
discovery  may  be  sought,  and  these  interrogatories  must  be 
answered  on  affidavit ;  and  further,  the  Court  or  judge  may 
order  an  oral  examination,  before  a  judge  or  master,  of  any 
party  whose  affidavit  appears  insufficient.  The  application 
for  an  order  to  exhibit  interrogatories  must  be  founded  upon 
an  affidavit  of  the  party  proposing  to  interrogate,  and  of  his 
attorney  or  agent.  Such  affidavit  (or  affidavits)  must  gene- 
rally state  that  the  party  interrogating  "  will  derive  material 
benefit "  from  the  discovery  which  he  seeks,  and  "  that  there 
is  a  good  cause  of  action  or  defence  upon  the  merits."  And 
if  the  application  is  made  on  the  part  of  the  defendant,  it 
must  further  state,  "  that  the  discovery  is  not  sought  for  the 
purpose  of  delay."  Any  person  omitting,  without  just  cause, 
sufficiently  to  answer  interrogatories  within  the  time  alloVved 
for  so  doing,  will  be  guilty  of  a  contempt  of  Court  (r).  The 
cases  cited  below  will  show  how  these  several  enactments 
have  been  applied  in  various  instances  (s). 

2nd  C.  L.  Proc.  Act,  this  provision  was  B.  91. 

aTaUaWe  in  comparatively  few  cases.  (r)  C.    L.    Proc.    Act,    1854,    sects. 

See  Hunt  v.   HewOt,    7  Exch.   236  ;  51-57. 

Eayner  v.    Allhusen,    2  L.   M.   &  P.  (s)  As  to  interrogatories — respecting 

605  ;  andC.  L.  Com.,  2n(lRep.,  pp.  34,  the  title   to  goods,    &c.,  in  question, 

35.      As  to  the  right  of  inspection  in-  Finney  v.    Forward,  4   H.  &   C.  33  ; 

dependency  of  the  statute,  see  Stuck  Jowrdam  v.  Palmer,  4  H.   &  C.  171, 

V.  Qmn/pertz,   7  Exch.  70,  71  ;   Sliad-  L.  K.   1  Ex.  102  ;    Stewart  v.  Smith, 

wellv.  Shadwell,  6  C.  B.,  N.  S.,  679.  L.    R.  2  C.    P.    293 -the    answers   to 

As  to  the  cases  in  which  an  inspection  which  would   tend    to   criminate   the 

of  documents  will  be  ordered,  see  Stone  party  interrogated,  Edmunds  v.  Oreen- 

v.  Strange,  3  H.  &  C.  541  ;    Baker  v.  wood,  L.  R.  4   C.  P.  70  ;    Villeboisnet 

London  Ji:  So.  W.  B.   C,  L.  R.  3   Q.  v.  ToUn,  Id.  184. 
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Evidence. 


— docu- 
mentary. 


Attendance 
of  wit- 
nesses. 


Previous  to  the  trial,  the  important  duty  devolves  upon 
the  litigants  of  preparing  evidence  in  support  of  the  case 
upon  which  each  intends  to  rely.  This  will  be  either  docu- 
mentary or  oral.  Documentary  evidence  may  be  adduced 
at  the  trial  either  on  admission  or  by  proof.  Either  party 
may  call  on  the  other  "  by  notice  (t)  to  admit  any  document, 
saving  all  just  exceptions ;  and,  in  case  of  refusal  or  neglect 
to  admit,  the  costs  of  proving  the  document  shall  be  paid  by 
the  party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause  may  be,  unless  at  the  trial  the  judge  shall  certify 
that  the  refusal  to  admit  was  reasonable  ;  "  and  no  costs  of 
proving  any  document  will  be  allowed  in  general,  unless  such 
notice  be  given. 

If  a  document  be  not  admitted  it  must  be  proved ; 
unless — as  in  the  case  of  a  deed  thirty  years  old — it 
proves  itself;  and  it  is  now  unnecessary  to  call  the  attest- 
ing witness  to  prove  "any  instrument,  to  the  validity  of 
which  attestation  is  not  requisite,  and  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there  had 
been  no  attesting  witness  thereto  "  (u).  Should  any  docu- 
ment required  for  evidence  by  either  party  be  in  the  pos- 
session of  his  adversary,  notice  should  be  given  him  to 
produce  it.  If,  again,  it  be  in  the  hands  of  a  third  party, 
its  production  may  be  enforced  by  a  subpcena  duces 
tecum. 

The  attendance  of  a  witness  to  give  oral  evidence  is  pro- 
cured by  serving  him  with  a  subpcena  ad  testificandum. 
The  mode  of  doing  this  and  the  liability  of  witnesses  neglect- 
ing to  attend  when  duly  summoned,  will  be  found  stated  in 
Books  of  Practice,  to  which  the  reader  must  here  be  referred. 
It  should,  however,  be  noticed,  that,  if  a  witness  is  unable  to 
attend  personally,  provision  has  been  made  by  statute  for  his 


(«)  C.  L.   Proc.  Act,  1852,   s.  117. 
See  form  of  notice  to  admit,  R.  G.  Pr. 


reg.  29. 

(m)  C.  L.  Proc.  Act,  1854,  s.  26. 
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examination  upon  interrogatories  or  otherwise  {x).  When 
the  inability  to  attend  arises  by  reason  of  the  residence  of  the 
witness  in  India  or  the  Britisb  colonies,  he  may  be  examined 
where  he  resides  by  the  local  tribunals  (a  writ  "  in  the  nature 
of  a  mandamus  "  having  been  issued  to  them  for  that  pur- 
pose {y)  ),  or  by  a  commission  appointed  by  the  Court  or  a 
judge  where  the  suit  is  pending  {z).  The  latter  mode  of 
examination  under  a  commission  may  be  ordered,  indeed, 
and  pursued,  in  respect  of  other  places  out  of  the  jurisdiction 
of  the  Court,  besides  those  just  referred  to  ;  and  if  witnesses 
are  within  its  jurisdiction  a  commission  may  also  be  thus 
employed,  when  it  seems  to  the  Court  or  a  judge  that  the 
circumstances  of  the  case  justify  such  a  course.  The  depo- 
sitions, having  been  taken,  are  filed  in  the  Master's  Office  (a) 
and  become  a  record  of  the  Court,  and  may  be  read  at  the 
trial  as  evidence  La  the  cause. 

The  Nisi  Prius  record,  which  is  a  copy  of  the  issue  (6),  Record, 
must  also  be  made  up  before  going  to  trial.  This  is  the 
authentic  account  of  the  suit  up  to  the  date  of  the  trial,  by 
which  alone  the  judge  can  be  guided  as  to  the  questions  in 
dispute,  and  it  must  be  duly  "  delivered  to  the  proper  officer 
of  the  Court  in  which  the  cause  is  to  be  tried  "  (c).  Assum- 
ing that  all  preliminaries  (some  of  which  it  is  not  necessary 
here  to  describe)  have  been  performed,  the  cause  is  set  down, 
and  will  be  duly  called  on,  in  its  proper  turn,  for  trial  at 
Nisi  Prius. 

(a)  1  Will.  4,  c.  22,  s.  1,  extending  wm-th  v.  Byde,  14  C.  B.,  N.  S.,  719. 
13  Geo.  3,  c.  63.     See  C.  L.  Proe.  Act,  (o)  K.  G.  Pr.,  reg.  33.  ' 

1854,  ss.  51-57.  (6)  Ante,  p.  191,  n.  (A). 

(3^)  13  Geo.  3,  c.  63,  and  1  Will.  4,  (c)  C.  L.  Proc.  Act,  1852,  a.  102 ; 

c.  22.  and  see  Sched.  to  K.  G.  Pr.,  No.  2. 

(«)  1    Will.   4,  c.   22,  s.   4;   Farn- 


o  2 
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4.  The  Trial  at  Nisi  Prius. 


Unless  the  judge  by  consent  of  the  parties  undertake  to 
try  the  issues  of  fact  (d),  or  unless  the  matters  in  dispute  be 
referred  to  arbitration  or  decided  in  a  summary  manner  (e), 
the  action  is  now  before  the  tribunal  appointed  to  dispose  of 
it,  viz.,  the  jury  and  the  judge.  It  is  the  duty  of  the  sheriff 
to  summon,  upon  a  precept  issued  to  him  by  the  judges  (/) 
of  assize,  jurors  for  the  trial  of  all  issues,  civil  and  criminal, 
which  may  come  on  for  trial  at  the  assizes.  Formerly,  the 
jurors  in  civil  suits  were  merely  the  witnesses  who  spoke  from 
their  own  knowledge,  or  as  they  had  been  taught  and  told, 
with  reference  to  the  facts  in  issue — so  that  what  the  country 
knew,  the  country  testified.  If,  for  instance,  a  deed  was 
pleaded,  the  witnesses  named  in  the  attesting  clause  were 
summoned  upon  the  jury,  because  they  were  the  persons 
whose  evidence,  being  already  recorded,  was  deemed  essential 
to  a  decision  of  the  case.  So,  when  an  estate  was  created  by 
parol,  and  the  names  of  the  persons  who  heard  the  declara- 
tions were  ascertained,  they  were  ordered  to  be  on  the  panel; 
and,  acting  on  the  same  principle  in  other  cases,  the  sheriff 
followed  the  direction  of  the  writ,  and  returned  the  names  of 
the  good  and  lawful  men  by  whom  the  truth  could  best  be 
known  : — in  other  words,  he  selected  the  parties  who  hap- 
pened to  be  best  cognisant  of  the  facts,  those,  for  instance, 
who  had  seen  the  peaceable  possession  of  the  demandant  of 
land,  and  the  unlawful  entry  upon  it  of  the  intruder.  Such 
methods  of  deciding  civil  controversies  were,  indeed,  well 
adapted  to  a  state  of  society,  when  the  actual  possession  of 
land  was  the  most  usual  and  important  point  which  could 

(d)  C.   L.   Proc.  Act,    1854,    ».   1  ;       London  and   Middlesex  is  issued  by  a 
A  ndrewes  r.  Elliott,  6  E.  &  B.  338.  Judge  of  one  of  the  Superior  Courts  of 

(e)  C.  L.  Proc.  Act,  1854,  s.  3.  Common  Law.      And  see  C-  L-  Proc. 
(/)  C.  L.  Proc.  Act,  1852,  ss.  104-      Act,  1854,  s.  59. 

113.      The  precept  to  the  Sheriffs  of 
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come  before  a  jury,  and  when  all  transactions  by  which  the 
right  of  property  was  acquired  had  every  possible  publicity. 
But  the  neighbouring  freeholders  or  inhabitants  of  a  district 
were  ill  competent  to  declare  the  truth,  when  they  were 
called  upon  to  give  their  verdict  concerning  questions  arising 
out  of  transactions,  which  were  gradually  withdrawn  from 
their  notice,  as  the  social  system  grew  more  refined,  and 
became  more  complicated  (g).  Hence,  "  during  the  earliest 
ages  of  our  judicial  history,  juries  were  selected  for  the  very 
reasons  which  would  now  argue  their  unfitness,  viz.,  their 
personal  acquaintance  with  the  parties  and  the  merits  of  the 
cause  "  (h). 

The  jury  summoned  to  try  the  cause  are  sworn  to  give 
their  verdict  according  to  the  evidence,  and  either  party  has 
at  this  juncture  the  opportunity  afforded  him  of  challenging 
to  the  array  or  to  the  poll  (i). 

The  jury  being  sworn,  the  case  is  opened  by  the  plaintiff  opening  tho 
or  defendant  (as  may  be)  in  person  or  by  counsel  making  a 
statement  as  well  of  the  purport  of  the  pleadings  on  the 
record  as  of  the  evidence  which  it  is  proposed  to  offer  in 
support  of  them.  The  right  to  begin  devolves  most  com- 
monly upon  the  plaintiff,  in  virtue  of  the  rule  that  he  on 
whom  the  burden  of  making  out  the  afiirmative  of  the  issue 
lies — in  other  words,  the  party  against  whom,  if  no  evidence 
were  offered  on  either  side,  the  verdict  would  pass  (k), — is 
entitled  to  begin. 

Assuming  that  the  plaintiff  begins,  and  that  the  case  has  order  of 
been  duly  opened,  his  counsel  calls  evidence  in  its  support,  mgs. 
which  is  then  summed  up  by  a  second  address  to  the  jury  (I), 

{g)  Palgr.     Orig.    Auth.  of    King's  358. 
Coimc,  pp.  53-55.  (h)  Huckman  v.  Fernie,  3  M.  &W. 

(A)  Note  to  Mostyn  v.  Fahigcis,  1  505 ;  Alien  r.  Gary,   7  E.  &  B,  464  ; 

Smith,  L.  C,  6th  ed.,  623.  C.  L.  Com.,  2Ed  Kep.,  p.  18. 

(i)  As  to  the  different  modes  of  chal-  (I)  Sodge»    v.    Ancrum,    11  Exch, 

lenging,  see  1  Chitt.  Arch.  Pr.,  11th  214. 
ed.,  pp.  433  et  seq.  ;  3  Bla.  Com.  p. 
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unless  it  be  previously  announced  that  evidence  is  to  be 
ofifered  on  the  other  side.  In  this  latter  event,  the  second 
speech  of  plaintiff's  counsel  is  deferred  until  the  evidence 
thus  announced  has  been  laid  before  the  Court,  and  summed 
up  by  the  defendant's  counsel.  Thus  it  wiU  be  perceived 
that  where  evidence  is  offered  for  the  defendant,  the  party 
beginning  has  the  general  reply — that  is,  the  opportunity 
afforded  him  of  commenting  on  the  whole  case,  as  well  on 
his  own  evidence  as  on  that  of  his  opponent. 

The  evidence  on  behalf  of  the  defendant  is  in  like  manner 
first  stated  by  counsel,  then  adduced,  and  afterwards  summed 
up  by  him  in  his  turn,  although  of  course  if  he  do  not  offer 
evidence,  his  sole  duty  will  be  to  comment  on  that  of  the 
other  side  (m). 
to"  jud^  "^  During  the  trial,  it  is  within  the  province  of  the  presiding 
judge  to  rule  as  to  (or  to  reserve  for  future  consideration)  all 
questions  of  law  which  present  themselves.  Upon  him  de- 
volves the  duty  of  deciding  as  to  the  admissibility  of  evi- 
dence (n),  the  allowing  of  amendments  in  the  record  (o), 
permitting  adjournments  of  the  trial  (j3),  adding  pleas  (g), 
and  various  other  matters  which  may  incidentally  occur  in 
the  course  of  the  cause.  It  remains,  further,  for  the  judge  to 
'  sum  up '  and  explain  to  the  jury  the  whole  of  the  evidence 


(m)  C.  L.  Proo.  Act,  1851,  s.  18.  v.  Parker,  3  C.  B.,  N,  S.,  206  ;  Wich 

(«)  TattersaU  y.  Fearnlet/,  17  C.  B.  ens  t.  Steel,    2  C.  B.,  N.  S.,  488 ; 

368.  Morgan  v.  PiJce,  14  C.  B.  473  ;  WUkin 

(o)  C.  L.  Proc.  Act,  1852,  b.  222  ;  v.  Seed,   15  C.  B.  192  ;  Buchland  v. 

C.   L.   Proc.  Act,    1854,    ».   96.      See  Johnson,  Id.  Ii5  ;  Edwards  v,  Sodges, 

Cater  v.  Wood,  19  C.  B.,  N.  S.,  286  ;  Id,   477  ;    Ritchie  v.  Van   Gelder,  9 

Garrard  v.  Guibilei,  11  C.  B.,  N.  S.,  Exch.  762  ;  per  Pollock,  C.  B.,  Emery 

616  ;    8.  C,  13   Id.   832  ;   Banco  di  r.  Webster,  Id.  246. 

Torino  v.  Hanibwger,  2  H.  &  C.  330  ;  As  to  amendments  upon  a  trial  by 

Holdm  T.'  Ballantyne,  29  L.  J.,  Q.  B.,  record,  see  Noble  v.  Chapman,  14  C. 

148  ;  St.  Losky  y.  Green,  9  C.  B.,  N.  B.  400  ;  Hunter  t.  Emanuel,  15  C.  B. 

S.,  370  ;  Roles  v.  Dams,  4  H.  &  N.  290. 

484  ;  May  t.  Footner,  5  E.  &  B.  605  ;  (p)  C.  L.  Proc.  Act,  1854,  s.  19. 

Brennan  v.  Howard,  1  H.  &  N.  138  ;  (j)  Mitchell  y.  Crasswdler,  13  C.  B. 

Saunders  v.  Bate,  Id,  402  ;  Carpenter  237> 
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which  has  been  adduced,  with  a  view  to  their  delivering 
their  verdict  on  the  issues  presented  by  the  record  for  their 
determination. 

Although  in  theory  it  is  the  office  of  the  jury  to  deliver  Province  of 
theii-  verdict  on  all  the  issues  of  fact  raised  by  the  pleadings, 
yet  in  practice,  where  these  issues  are  numerous,  or  the 
evidence  before  the  Court  is  complicated  and  difficult  in  its 
legal  application,  the  direction  of  the  judge  will  not  only 
assist  the  jury  in  the  elucidation  of  the  evidence  and  its 
connection  with  specific  issues,  but  it  will  virtually  determine 
— as  indeed  it  ought  to  do — how  these  latter  are  to  be  found 
and  entered  on  the  record.  That  the  jury  may  persist  in 
finding  on  any  issue  contrary  to  the  expressed  opinion  and 
direction  of  the  judge,  is  undoubtedly  true;  but  if  this  should 
subsequently  be  made  apparent  (in  a  mode  which  will  be 
presently  explained)  to  the  Court  in  banc,  the  verdict  might 
be  set  aside  as  being  against  evidence,  or  perverse.  The 
jury,  however,  are  usually  content  to  exercise  the  discretionary 
power  confided  to  them,  subject  to  and  in  accordance  with 
the  advice  or  suggestions  proifered  by  the  judge. 

Another  important  point  to  be  here  noticed  is,  that,  under  special 
the  direction  of  the  judge,  the  jury  may  return  a  special 
verdict,  in  which  the  facts  of  the  case  are  found,  and  may 
leave  the  Court  subsequently  to  pronounce  as  to  the  legal 
effect  and  signification  of  such  verdict. 

Again,  as  in  the  exercise  of  his  authority  to  rule  on  matters  Directing 
of  law  at  the  trial,  the  judge  frequently  directs  a  nonsuit  or  a  fngiel™  to 

'  1  1  1  /   \         *  1  IT  enter  ver- 

verdict  for  either  party  to  be  entered  (r),  without  calling  on  diet  or  non- 
the  jury  to  interfere  ;  so  he  may  reserve  for  the  consideration 
of  the  Court  in  banc  a  point  which,  if  then  decided  by  him, 
would  determine  the  verdict  (s).     To  do  this,  the  consent  of 
the  party  in  whose  favour  the  opinion  of  the  judge  inclines, 

(r)  See  Allm  v.   Cai-y,   7  E.  &  B.       B.  251  ;  Eames  v.  Smith,  1  Jur.,  N.  S., 
463.  1025. 

(«)  See  Siordet  v.  KucynsH,   17  C. 
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Nonsuit, 


Bill  of  ex- 
ceptions. 


must  be  obtained  ;  but  if  the  other  side  have  leave  to  bring 
the  question  subsequently  for  argument  before  the  Court, 
then,  according  to  the  determination  of  the  latter  tribunal 
thereon  (who  deal  with  it  as  the  judge  at  Nisi  Prius,  might 
have  dealt  with  it  had  he  been  so  pleased),  the  verdict  or 
nonsuit  will,  according  to  leave  reserved,  be  entered  or  set 
aside  {t).  A  '  nonsuit,'  just  alluded  to,  occurs  when  a  plaintiff 
withdraws  (u)  from  the  contention  at  Nisi  Prius,  either 
because  be  is  satisfied  that  he  cannot  then  support  his  case, 
or  upon  the  judge  expressing  his  opinion  (x)  that  the  action 
is  not  maintainable.  It  remains,  indeed,  notwithstanding 
the  opinion  so  judicially  expressed,  within  the  discretion  of 
the  plaintiff  himself,  to  submit  to  be  nonsuited  {y) — a  course 
which  it  will  in  general  be  prudent  to  adopt,  inasmuch  as  if 
the  verdict,  in  deference  to  the  judge's  direction  to  the  jury, 
be  against  him,  his  right  of  action  would  be  barred ;  but 
should  he  be  only  nonsuited,  he  may  re-assert  his  claim  at 
some  future  time. 

Further,  a  bill  of  exceptions  may  be  tendered  at  the  trial 
to  the  judge  by  either  side,  if  dissatisfied  with  his  direction 
in  point  of  law  to  the  jury,  or  with  his  ruling  as  to  the  ad- 
missibility and  legal  effect  of  evidence  in  the  case.  This  bill 
of  exceptions,  when  tendered,  the  judge  is  bound  to  seal(2!), 
that  the  matter  therein  stated  (having  been  first  attached  to 


(«)  As  to  carrying  the  decision  of  the 
Court  into  error,  see  C.  L.  Proc.  Act, 
1854,  s.  34.  Only  those  points  made 
at  the  trial  can  be  argued  either  on  ap- 
peal or  in  the  Court  helow  :  per  Cole- 
ridge, J.,  and  WUliams,  J.,  Cuthbert 
T.  Cummings,  11  Exch.  405. 

(m)  ' '  At  common  law,  the  subject 
has  a  right  to  be  nonsuited  at  any  stage 
of  the  proceedings  he  may  please,  and 
thereby  to  reserve  to  himself  the  power 
of  bringing  a  fresh  action  for  the  same 
subject-matter  :  "  per  Parke,  B.,  Ov,th- 


waite  T.  Hudson,  7  Exch.  381. 

(as)  ffarman  ».  Johnson,  3  Car.  & 
K.  272  ;  Briers  r.  Rust,  Id.  294.  See 
Hutching  v,  HoUingwoi-th,  7  Moo.  P. 
C.  C.  228. 

iy)  See  A  lexander  v.  Parker,  2  C. 
&  J.  133  ;  Corsar  v.  Reed,  17  Q.  B. 
640  ;  per  Parke,  B.,  StancUffe  f. 
Clarke,  7  Exch.  446. 

(z)  Black  V.  Jones,  6  Exch.  213. 
See  Newton  v.  Boodle,  3  C.  B.  795 ; 
Earl  of  Glasgow  t.  Hurlet  and  Cawpsit 
Alum  Co.,  3  H.  L.  Ca.  25. 


ACTION  AT  LAW.  .  201 

the  record,  and  thus  made  part  of  it)  may  be  submitted  to  a 
Court  of  error  (a). 

To  the  judge  also  appertains  the  duty  of  granting  or  with-  Certificate 
holding  in  certain  cases  his  certificate  as  to  costs  ;  the  effect 
of  which  under  various  provisions  of  the  County  Court  Acts 
has  been  already  adverted  to  (6).  Other  statutes  also,  under 
certain  circumstances,  impose  upon  a  successful  plaintiff  the 
necessity  of  obtaining  from  the  judge  at  Nisi  Prius  a  certifi- 
cate, to  enable  him  to  recover  costs.  Of  statutes  entitling  to 
costs,  or  depriving  of  them,  and  of  the  forms  of  certificates 
given  in  pursuance  of  them,  a  list  will  be  found  in  the  works 
which  are  below  cited  (c).  It  may  be  remembered,  also,  that 
the  extra  costs  of  trial  by  a  special  jury  {d)  are  thrown  upon 
the  party  applying  for  it,  whatever  the  verdict  may  be,  unless 
the  judge  certifies  that  the  case  was  one  suitable  to  be  so  tried. 

Further,  it  is  within  the  discretion  of   a  judge    at   Nisi  jury  dis- 
Prius,  under  particular  circumstances,  to  discharge  the  jury  "wiien. 
from  giving  any  verdict,  as  where  they  cannot  agree  therein, 
and  the  judge  sees  fit  to  excuse  their  so  doing  (e). 

The  verdict,  having  with  the  judicial  assistance  above  indi-  signing 
cated  been  delivered,  is  by  the  associate  shortly  minuted  on 
the  back  of  the  record  (/),  after  which  the  successful  party  (if 
not  prevented  by  proceedings  prjesently  to  be  noticed)  will  be 
entitled  to  sign  judgment  (g),  with  a  view  to  issuing  execu- 
tion thereon.     And  with  respect  to  the  time  within  which 

(a)  13  Edw.  1,  0.  31,  s.  11 ;  Money  As  to  the  effect  of  withdrawing  a 

V.  Leach,  3  Burr.  1742.     See  also  C.  juror,   see  pei  Pollock,  0.  B.,  Gibbs  v. 

h.  Proc.  Act,  1854,  ss.  34-42.  Jlalpk,   14  M.   &  W.    805  ;   per  Lord 

(J)  Ante,  p.  72.  Abinger,  C.  B.,  Harries  t.  Thomas,  2 

(c)  See  Scott  on  Costs,  3rd  ed.,  pp.  M.  &  W.  37-38. 

915-918  ;  Selw.  N.  P.  13th  ed.,  vol.  i.  (/)   This,   when  formally  drawn  up 

pp.  390  et  seq. ;  Gray  on  Costs,  Chaps.  and  indorsed  on  the  record,  is  called 

i.  and  viii.-xiT.  the  Postea. 

{d)  As  to  trying  by  a  special  jury,  (g)  When  the   costs  are   taxed   and 

see  E.  Gr.  Pr.,  rr.  44-47;  C.  L.  Proc.  inserted  on  the  Posieo,  the  final  judg- 

Aot,  1852,  ss.  104-115  ;   C.  L.   Proc.  ment  is  said  to  be  signed :    1  Chitt. 

Act,  1854,  ss.  58-59.  Arch.  Prac.  11th  ed.,  p.  521.     This  is 

(e)  A  juror  is  sometimes  withdrawn  done  by  the  Master  affixing  an  official 

by  the  consent  of  both  parties.  seal  to  the  Postea ;  Id.  p.  523. 
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these  steps  may  be  taken,  it  is  enacted,  that  "  when  a  plain- 
tiff or  defendant  has  obtained  a  verdict  in  term,  or  in  case  a 
plaintiff  has  been  nonsuited  at  the  trial  in  or  out  of  term, 
judgment  may  be  signed  Qi)  and  execution  issued  thereon 
in  fourteen  days,  unless  the  judge  who  tries  the  cause,  or 
some  other  judge  or  the  Court,  shall  order  execution  to  issue 
at  an  earlier  or  later  period,  with  or  without  terms  "  (i). 

Execution  is  founded  upon  a  record,  and  is  levied  under  the 
authority  of  a  writ  issued  out  of  the  Court  in  which  the  record 
is  (fc),  and  directed  to  the  sheriff  of  the  county  wherein  it  is 
to  be  executed,  the  object  being  to  obtain  thereby,  either 
directly  or  indirectly,  satisfaction  of  the  debt  or  damages 
for  which  judgment  has  been  signed  (C).  The  ordinary  writs 
of  execution  are,  1.  Fieri  facias ;  2.  Elegit ;  3.  Capias  ad 
satisfaciendum. 
Fiorifacias.  \_  The  Writ  of  fieri  facias  commands  the  sheriff  to  cause  to 
be  made,  of  the  goods  of  the  judgment  debtor,  the  sum  reco- 
vered in  the  action,  together  with  interest  thereon  from  the 
date  of  the  judgment  being  entered ;  and  on  the  return  day  of 
the  writ  to  have  the  same  in  court,  together  with  the  wiit  and 
the  manner  in  which  it  has  been  executed  (m).  Under  this 
writ,  the  sheriff  may  seize  all  the  goods  and  chattels  (n), 
moneys,  notes,  cheques,  bills,  specialties,  and  securities  for 
money  (o)  belonging  to  the  defendant  at  the  time  of  the  writ 
being  delivered  to  the  sheriff,  with  the  exception  of  wearing 
apparel  (p),  and  (in  a  qualified  degree)  certain  agricultural 
produce  (q) ;  the  levy  of  goods  and  chattels,  moreover,  being 

(h)  Femns   v.    LeMridge,  4  H.  &  (o)   As     to     charging    Grovemment 

N.  418.  Stocks,    &c.,   in  wMcli  the  judgment 

(i)  B.  G.  Pr.,  r.  57  ;  C.  L.  Proc.  Act,  debtor  is  interested,   see  1  &  2  Vict.  c. 

1852,  s.  120.  110  ;   3  &  4  Vict.   >;.   82  ;    Taylw  v. 

(h)  2  Wms.  Saund.  37  a  (2).  Turnbull,  4  H.  &  N.  495. 

(I)  C.  L.  Proc.  Act,  1852,  s.  121.  (p)  See  8  &  9  Vict.  c.  127,  s.  8  ;   1 

(m)  See  forms  of  the  writ  in  Sched.  &  2  Vict.  u.  110,  s.  12.  As  to  attach- 
to  K.  G.  ,Pr.,  Nos.  1-6.  ment  of  debts,  post.  Chap.  5. 

(m)  See  Dumergue  v.  Runsey,  2  H.  (q)  56  Geo.  3,  c.  50  ;  and  see  14  & 

&  C.  777.  15  Vict,  c,  25,  s,  2. 
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made  subject  to  the  claim  (if  any)  of  the  landlord  of  the 
judgment  debtor  for  a  year's  rent  (r),  and  to  some  other 
claims  which  need  not  here  be  particularised. 

2.  The  writ  of  elegit  has  been  much  extended  in  its  opera-  Elegit. 
tion  by  the  1  &  2  Vict.  c.  110  (s).  It  is  employed  to  obtain 
satisfaction  from  the  land  as  well  as  the  goods  of  the  judg- 
ment debtor,  as  may  be  seen  from  the  form  (t)  of  the  writ, 
which  recites  the  recovery  of  the  judgment  debt,  and  that  the 
judgment  creditor  "  chose  to  be  delivered  to  him  all  the  goods 
and  chattels  "  of  the  judgment  debtor  in  the  sheriff's  baili- 
wick,— "  except  his  oxen  and  beasts  of  the  plough  (u),  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,"  including  those  of  copyhold  tenure,  as  the 
same  judgment  debtor  (or  any  trustee  on  his  behalf)  is  in 
possession  of  or  has  disposing  power  over  to  exercise  for  his 
own  benefit — on  the  day  when  the  judgment  was  entered  up 
or  any  time  afterwards,  until  the  debt  and  interest  thereon 
should  be  liquidated  ;  and  the  writ  then  commands  the  sheriff 
to  cause  the  above-mentioned  goods  and  chattels  to  be  deli- 
vered to  the  creditor  at  a  reasonable  price,  and  also  all  (v) 
the  lands,  &c.,  referred  to  in  the  writ. 

As  regards  the  goods  and  chattels  upon  which  execution 
is  to  be  levied  under  a  writ  of  elegit,  a  jury  must  be  im- 
panneled  to  make  inquisition  of  and  appraise  them ;  and  if 
their  value  be  insufficient,  then  the  lands  are  delivered  over 
by  the  sheriff  to  the  execution  creditor  (x).  The  writ,  with 
the  inquisition,  is  then  returned  to  the  Coui-t  out  of  which  it 
issued. 

(»■)  8  Ann.  u.  14,  ».  1.  («)  Keen  v.  Priest,  4  H.  &  N.  236. 

(«)  This  writ  was  first  given  by  13  {v)  Before  the  1  &  2  Vict.  c.  110, 

Edw.  1,  0.  18.      The  29  Oar.  2,  c.  3,  only  a  moiety  of  the  debtor's  land  was 

subsequently  enlarged  the  effect  of  the  thus  subject  to  execution.    This  statute 

above  statute.     See  generally,  as  to  the  has    been  amended  by  various  enact- 

writ  of  elegit,  the  notes  to  UiiderhUl  v.  ments,  see  Wms.  Real  Prop.,  7th  ed., 

Devereux,  2  Wms.  Saund.  68.  pp.  79  et  seq. — and  has  been  in  part 

{t)  See  R.   Gr.   Pr.   Sched.,   Nos.  9'  repealed,  as  from  Jan.  1,  1870. 
14.  (x)  2  Wms.  Saund.  68  g. 
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Levari 
facias. 


Sf  ^         ^'  '^^^  ^^^  °^  capias  ad  satisfacienckmi  (y)  commands  the 
dum.  sheriff  to  take  the  body  of  a  judgment  debtor,  and  him  safelj 

keep,  to  satisfy  the  creditor  the  amount  of  the  judgment  debt. 
This  mode  of  execution  cannot  be  enforced  when  the  judg- 
ment debt  does  not  exceed  201.  exclusive  of  costs  {z).  It 
must,  however,  be  borne  in  mind  that  certain  classes  of  per- 
sons are  privileged  from  arrest  under  this  process  (a)  ;  and 
that,  as  from  Jan.  1,  1870,  the  provisions  of  the  32  &  33 
Vict.  c.  62  (6),  so  far  as  applicable,  are  substituted  for  the  law 
now  in  force. 

Besides  the  above  ordinary  writs  of  execution,  some  others 
less  frequent  in  practice  must  be  enumerated. 

The  writ  of  levari  facias  issues  with  a  view  to  obtaining 
satisfaction  of  the  judgment  debt  out  of  the  lands,  and 
chattels  of  the  judgment  debtor.  Except  in  the  case  of 
outlawry,  however,  this  writ  has  been  almost  wholly  super- 
seded by  that  of  elegit,  and  it  need  not  therefore  here  be 
further  noticed. 

The  writ  of  extent  is  issued  for  the  purpose  of  enforcing 

execution  on  behalf  of  the  Crown.    The  practice  and  learning 

in  regard  to  it,  which    cannot    here    be  discussed,  may  be 

collected  from  the  authorities  below  cited  (c). 

Execution        At  any  time  within  six  years  from  the  recovery  of  a  judg- 

upon  re-  .  ^  ,  t    • 

vived  judg-  mont  lu  a  personal  action,  if  the  parties  thereto  ai-e  hving, 
execution  may  issue  thereon  (d).  "But  where  by  reason 
either  of  lapse  of  time,"  "  or  of  a  change  by  death  or  other- 
wise of  the  parties  entitled  or  liable  to  execution"  (e),  a 
revival  of  the  judgment,  before  execution  can  issue  upon  it. 


Extent. 


(y)  See  the  forms  of  the  writ  in 
Sched.  to  R.  G.  Pr.  15-22. 

(s)  7  &  8  Vict.  u.  96,  s.  57  ;  re- 
pealed, as  from  Jan.  1, 1870,  by  32  &  33 
Vict.  c.  83. 

(a)  As  to  privilege,  see  1  Chitt. 
Arch.  Pr.,  11th  ed.,  p.  682  et  seq.  As 
to  the  immunity  of  a  married  woman, 
see  Poole  v.  Canning,  L.  R.  2  C.  P.  211. 


(J)  See  s.  5. 

(c)  See  Bdtoards  v.  Reg.  (In  eiTor), 
9  Exch.  628;  S.  0.,  Id.  32,  cited, 
per  Cur.  Wright  v.  Mills,  4  H.  &  N. 
491,  493,  494  ;  3  Bla.  Com.  p.  420  ; 
West  on  Extents  ;  Manning  Exch.  Pr. 
Bk.  1. 

(d)  C.  L.  Proc.  Act,  1852,  s.  128. 

(e)  Id.  ss.  128-131. 
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becomes  necessary,  such  revival  may  be  eflfected  under  the 
provisions  of  the  C.  L.  Proc.  Act,  1852  (/),  by  suing  out  a 
writ  of  revivor  or  by  suggestion  made  upon  the  roll. 

When  execution  has  been  levied  in  any  of  the  modes 
above  indicated  (g) — and  its  validity  remains  unquestioned — ■ 
the  final  results  of  a  personal  action  are,  so  far  as  may  be 
practicable,  attained,  and  the  ordinary  procedure  therein  is 
brought  to  a  close. 

5.  Proceedings  by  Motion  or  in  Error,  subsequent  to  Verdict. 

If  either  plaintiff  or  defendant  in  an  action  be  dissatisfied  New  trial, 
with  the  result  of  the  trial,  it  is  competent  to  him  to  move  for 
a  new  trial,  a  rule  absolute  for  which  may  be  granted  by  the 
Coiirt  on  any  of  the  following  grounds : — if  evidence  material 
to  the  verdict  during  the  progress  of  the  trial  was  either 
improperly  received  or  rejected  Qi) ;  if  the  Judge  has  mis- 
directed the  jury  (i),  or  omitted  to  direct  them  at  all  (fc)  on 
some  point  of  law  relative  to  the  case,  or  was  disqualified  by 
reason  of  pecuniary  interest  in  the  subject-matter  before  the 
Court  (I) ;  if  the  successful  party  (m),  or  officer  of  the  Court  (n), 

(/)  Id.  as.  128-131.  W.  415  ;  SuchmariY.  Fernie,  3  M.  &' 

( g)  Attachment  of  debt  of  garnishee  W.  505  ;  Elliott  v.  South  Devon  R.  C. , 

may  be  made  under  C.  L.   Proc.  Act,  2  Exch.  725  ;  see  Clarice  t.  Arden,  16 

1854,  ss.  61-67,  post.  Chap.  5.  C.  B.  227.      See  per  Mansfield,  0.  J., 

The  Judge  may  exercise  his  discretion  Fentumy.  Pococh,  5  Taunt.  195,  196. 
in  refusing  to  interfere  in  proceedings  As  to  new  trial  on    the  ground   of 

to  attach  debts.     See  C.  L.  Proc.  Act,  improperly  directing  a  nonsuit,  see  per 

1860,  ss.  28-31.  Lord  I/yndhv/rst,  C.   B.,  Alexander  v. 

(A)  Doe  d.    Welsh  v.  LangfieU,  16  Barker,  2  Or.  &  J.  133. 
M.  k  W.  497  ;   Sughes  v.  JSughes,  15  (*)  Hadley  v.  Baxendale,   9  Exoh. 

M.  &  W.   701 ;    Crease  v.   Barrett,  1  341  ;  Gee,  app. ,  Lancashire  and  York- 

Cr.   M.    &  R.    909.      See    Cattlin  v.  shvre  E.   C,  resp.,  6  H.    &  N.  211. 

Ba/rkar,    5  C.    B.    201 ;   Ferrand  v.  See  Rolinson  v.  Gleadow,  5  Bing.  N. 

am,  7  Q.  B.  730  ;    Bosanquet  v.  C.  156. 


Shortridge,   i  Exch.    699  ;    Stindt    v.  (l)  Dimes  r.  Grand  Junction  Canal 

Roberts,  5  D.  &  L.  460.  Co.,  3  H.  L.  Ca.  759  ;  and  see  Williams 

(i)  Per  MomU,  J.,  East  Anglian  R.  t.  Great  Western  iJ.  a,  3  H.  &  N.  869. 

C.   V.   Lythgoe,    10   C.  B.    726  ;    per  (m)  Coster  v.  Merest,  2  B  &.  B.  272. 

Pa/rke,  B.,  Pennell  v.  Aston,  14  M.  &  (»)  Bentley  v.  Fleming,  3  D.  &  L.  23.' 
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or  the  juiy  (o)  have  been  guilty  of  gross  misconduct ;  if  a 
mistake  has  been  made  in  entering  the  verdict  (p)  ;  or  if  the 
damages  awarded  by  the  jury  be  glaringly  excessive  (q)  or 
palpably  insufficient  (r).  It  is  also  deemed  good  ground  for  re- 
quiring that  the  issues  should  be  submitted  to  another  jury,  if 
it  is  made  out  that  the  verdict  was  obtained  by  '  surprise '  (s), 
or  that  new  evidence,  discovered  subsequent  to  the  trial,  is 
now  available  to  the  applicant,  or  that  the  verdict  was  pro- 
cured and  obtained  by  perjury  and  conspiracy  (t),  or  was 
manifestly  against  the  weight  of  evidence,  or  was  perverse  (u): 
and  generally  upon  satisfying  the  Court  that  there  has  been  a 
miscarriage  of  justice  remediable  by  a  new  trial  (x),  it  will  be 
granted  to  the  applicant  who  moves  for  it  in  time  (y)  either 
absolutely  or  upon  such  conditions  as  may  seem  equitable  (z). 


(o)  Straher  v.  Graham,  4  M.  &  W. 
721 ;  per  Lord  Ahinger,  C.  B.,  Morris 
T.  Vivian,  10  M.  &  W.  140.  See 
Standewicle  v.  ffopkins,  2  D.  &  L.  502 ; 
Mamadge  v.  Ryan,  9  Bing.  333  ;  Sail 
T.  Poyser,  13  M.  &  W.  600  ;  Alhtm-v. 
Baulthee,  9  Exch.  738  ;  Vade  v.  De- 
laval,  1  T.  K.  11.  See  Cooling  v. 
Great  Northern  R.  C,  15  Q.  B.  486  ; 
Coohsey  t.  Haynes,  27  L.  J.,  Exch. 
371. 

(p)  Roberts  v.  Sughes,  7  M.  &  W. 
399  ;  Raphael  v.  Bank  of  England, 
17  C.  B.  161. 

(q)  Creed  v.  Fisher,  9  Exoh.  472. 
See  Masters  v.  Barnwell,  7  Bing.  224  ; 
Price  V.  Severn,  7  Bing.  316,  and  cases 
there  cited  ;  Rolin  t.  Steward,  14  C. 
B.  395. 

(?•)  Riclmrds  t.  Rose,  9  Exch.  218  ; 
Chambers  v.  Caulfield,  6  East,  244. 
See  Apps  v.  Day,  14  C.  B.  112; 
Forsdike  t.  Stone,  L.  E.  3  C.  P.  607  ; 
Mostyn  r.  Coles,  7  H.  &  N.  872  ;  post, 
Bk.  II.,  Chap.  6. 

(s)  Per  Maule,  J. ,  Hoare  v.  Silver- 
loch,  9  C.  B.  22  ;  Austin  v.  Evans,  2 
M.  &  Gt.  430  ;  Edgcr  v.  Knnpp,  5  M. 


&  Gr.  753. 

(t)  Thurtell  v.  Beaumont,  1  Bing. 
339. 

(u)  Eawhins  v.  Alder,  18  C.  B.  640  ; 
Gumey  v.  Womersley,  4  E.  &  B.  133  ; 
Harrison  t.  Fane,  1  M.  &  Grr.  550. 
See  C.  L.  Proe.  Act,  1854,  s.  1,  ad 
fin. 

(x)  Williams  v.  Evans,  2  M.  &  W. 
220  ;  Allum  t.  Boultbee,  9  Exch.  738; 
Honeyman  v.  Lewis,  nbi  supra  ;  Pox 
V.  Clifton,  9  Bing.  115 ;  Benett  v. 
Peninsular  and  Oriental  Steam  Boat 
Co.,  16  C.  B.  29 ;  C.  L.  Proc.  Act, 
1854,  =.  31. 

(y)  E.  G.  Pr.,  rr.  50-54  ;  Harrison 
V.  Great  Northern  R.  C,  11  C.  B.  542  ; 
Watkins  v.  Packman,  14  C.  B.  419  ; 
Black  V.  Jones,  6  Exch.  213. 

As  to  costs  of  a  new  trial,  see  C.  L. 
Proc.  Act,  1854,  s.  44  ;  Evan^  v.  Ro- 
binson, 11  Exch.  40. 

(z)  In  Hughes  v.  Hughes,  15  M.  & 
W.  704,  Alderson,  B.,  says:  "The 
granting  a  new  trial,  strictly  speaking, 
is  in  the  discretion  of  the  Court :  al- 
though the  Court  regulates  its  discretion 
as  nearly  as  possible  by  the  rules  appli- 
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It  must  always,  however,  be  remembered,  that  whilst  it  is  a 
principle  with  our  Courts  that  failure  of  justice  should  be 
corrected  and  its  perfect  administration  be  secured  (a),  yet 
another  important  object,  which  legal  tribunals  must  not  lose 
sight  of,  "  is  that  causes  should  be  determined  and  deter- 
mined finally  "  (6). 

Important  provisions  with  respect  to  motions  for  new  trials  Appeal  on 

•■  ■*■  ^  motion  for  a 

have  been  introduced  by  the  C.  L.  Proc.  Act,  1854  (c),  which,  newtnai. 
inter  alia,  enacts  that  upon  the  hearing  of  the  motion  the 
Court  may  direct  oral  examination  of  witnesses  and  other 
evidence  to  be  produced  (d),  and  an  appeal  is  given  in  cer- 
tain cases  from  the  ruling  of  the  judges  sitting  in  banc  (e). 
Further,  whenever  a  Court  of  Appeal  may  be  thus  referred 
to,  it  may  give  such  judgment  as  ought  to  have  been  given 
in  the  Court  below,  and  may  adjudge  payment  of  costs,  and 
order  restitution  ( /). 

When  the  rule  for  a  new  trial  is  applied  for,  the  motion  is 
frequently  conjoined  with  one  to  enter  a  verdict  or  nonsuit 
pursuant  to  leave  reserved  by  the  judge  (g)  at  the  trial ;  for 
the  Court  will  sometimes  see  fit  to  grant  the  former  in 
preference  to  allowing  the  latter  course  to  be  taken. 

The  object  of  moving  for  a  venire  or  trial  de  novoQi)  is  vemrede 

.    1  .  novo. 

the  same  as  that  of  moving  for  a  new  trial.     An  important 
distinction,  however,  between  an  award  of  a  venire  de  novo 

cable  to  bills  of  exceptions."     But  see  Womersley,  4  B.  &  B.  133  ;    Evans  v. 

C.  L.  Proc.  Act,  1854,  ».  36.  Robinson,  11  Exch.  40. 

(a)  See  per  IiotA Kenyan,  C.  J.,  Oal-  {d)  C.  L.  Proc.  Act,  1854,  ss.  46-49. 

craft  T.  Gibbs,  5  T.  K.  19  ;  per  Mans-  (e)  Sects.  34-42. 

field,  C.  J. ,  Sviinnerton  v.  Marquis  of  An  appeal  naw  lies  from  the  judg- 

Stafford,    3    Taunt.    232  ;     Gibson   v.  ment  of  the  Court  of  Exchequer  on  a 

Muskett,  4  M.  &  Gr.  160,  171.  motion  for  a  new  trial  in  a  revenue 

(6)  Per  WUles,  J.,   Great  Northern  case,  28  k  29  Vict.  c.  104,  s.  31. 
R.  a  V.  Mossop,  17  C.  B.  140  ;  citing  (/)  C.  L.   Proc.   Act,  1854,  ss.  41, 

the  maxim,   Ne  lites  sint   immortales  42  ;    and  see  C.    L.   Proc.  Act,  1860, 

dum  litantes  sunt  mortales.  ss.  4-10. 

(c)  See  S3.  31,  33,  35-42,  45  ;  B.  G.  (g)  Ante,  p.  199. 

Pr.,  rr.  50-54.      See  Drayson  v.  An-  (h)  C.  L.  Proc.  Act,  1852,  s.  105. 

drews,    10   Exch.     472  ;     Gurney  v. 
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and  a  rule  for  a  new  trial  appears  to  be,  that  the  former  is 
always  founded  upon  some  irregularity  or  miscarriage  ap- 
parent upon  the  face  of  the  record,  whilst  the  latter  is  more 
commonly  an  interference  by  the  Court  in  the  discretionary 
exercise  by  it  of  a  species  of  equitable  jurisdiction  for  the 
purpose  of  relieving  a  party  against  a  latent  grievance  (i). 
Thus,  when  claimable  at  all,  a  venire  de  novo  can  be  claimed 
of  right  and  unconditionally,  as  if  it  appears  on  the  record 
that  challenges  to  the  jury  have  been  improperly  allowed  or 
disallowed  (k),  or  that  the  verdict  is  in  itself  imperfect  (I), 
or  when  the  damages  are  wrongly  given  with  reference  to 
the  breaches  alleged  (m),  or  when  a  mis-trial  has  occurred  by 
a  wrong  person  being  placed  on  the  jury  at  the  trial  of  the 
cause  (pi). 

A  trial  de  novo  may  also  be  ordered  by  a  Court  of  error  if 
its  decision  on  a  bill  of  exceptions  (o)  is  in  favour  of  the  pai-ty 
who  has  tendered  the  bill,  and  error  may  now  at  once  be 
brought  "  upon  an  award  of  a  trial  de  novo  by  any  one  of  the 
superior  Courts,  or  by  the  Court  of  error  "  (p). 

Although  the  result  of  the  trial  be  not  disturbed  by  any  of 
the  proceedings  already  indicated,  the  successful  plaintiff  is 
not  altogether  sure  of  enjoying  the  fruits  of  his  success. 
There  yet  remains  to  the  defendant  an  opportunity  of  moving 
in  arrest  of  judgment;  whilst  the  plaintiff  (5),  on  his  part, 
if  his  adversary  has  secured  the  verdict  at  the  trial,  may 
apply  to  the  Court  for  judgment  nan  obstante  veredicto; 
resort  to  a  Court  of  error  being  also  open  to  the  defeated  party. 

(j)  Oould   v.    Oliver,    2   M.   &  Gr.  (»)  Doe  d.  Ashhurnham  v.  Michael, 

238,  n.  ;    per  Alderson,  B.,  Hughes  v.       16  Q.  B.  624  ;    Muirhead  v.  Evans,  6 


hes,  15  M.  &  W.  704  ;    Tmmg  v.  Exoh.  447. 
Billiter,  8  H.  L.  Ca.  682.  (o)  Ante,  p.  200. 

(h)  R.    V.    Edmonds,    4   B.   &  Aid.  (p)  C.    L.    Proc.   Act   1854,  s.  43. 

471.  See  K.  G.  PI.,  r.  24. 

(I)   Witham  v.  Leiois,  1  Wils.  48.  (q)  Sand  v.    Vaughan,  1  Bing.  N. 

(m)  Leach  v.   Thomas,  2  M.  &  W.  C.  767  ;   R^.  y.  Darlington  School,  6 

427  ;   Gould  v.  Oliver,  ubi  sup.  n.  [i) ;  Q.  B.  682. 
Emblin  v.  Dartnell,  12  M.  &  W.  830. 
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Judgment  will  be  arrested,  when,  upon  the  face   of  the  Arrest  of 

judgment. 

record,  it  appears  to  the  Court  that  the  plaintiff  has  no  right 
to  recover. 
Judgment  non  obstante  veredicto,  on  the  other  hand,  is  judgment 

non  ob- 

given  by  the  Court  where  the  defendant,  by  his  pleading,  has  st™te  ve- 
confessed  the  cause  of  action,  whilst  the  matter  which  he  has 
pleaded  in  avoidance  is  insufficient  for  the  purpose  (r).  But 
if  either  plaintiff  or  defendant  move  the  Court  in  the  manner 
just  specified,  it  is  now  competent  "for  the  party,  whose 
pleading  is  alleged  to  be  defective,  by  leave  of  the  Court,  to 
suggest  the  existence  of  the  omitted  fact  or  facts,  or  other 
matter,  which,  if  true,  would  remedy  "  (s)  the  defects,  and 
the  suggestion  may  then  be  pleaded  to  and  tried  in  like 
manner  as  the  issue  in  an  ordinary  action  (t). 

The  proceeding  to  error  is  now  a  "  step  in  the  cause"  (u),  Proceedings 

_  ^  in  error. 

brought  with  a  view  to  reversing  the  judgment  previously 
entered  up,  and  must  be  taken  according  to  the  provisions 
of  the  C.  L.  Proc.  Acts  {x).  Error  is  either  in  law  or  in 
fact  (y)  :— 

Error  m  law  may  be  maintained  (z),  if,  on  the  face  of  the  Error  in 
record,  the  judgment  appears  not  to  be  the  legal  consequence 

(»•)  As  to  when  judgment  non   ob-  be  given  by  Judges  of  record,  and  in  a 

stante   and  repleader  are   respectively  Court  of  record  :"  Co.  Iiitt.  288.  b. 
appropriate,    see    per  Abbott,    C.    J.,  (x)  C.   L.   Proc.  Act,  1852,  ss.  146- 

Lambert  v.  Taylor,  4  B.  &  Or.   152 ;  167  ;   C.   L.   Proc.  Act,  1854,  ss.  32,. 

ante,  p.  161.  36,  43.     See  R.  G.  Pr.,  it.  64-69. 

(s)  C.   L.   Proc.   Act,  1852,  a.  143  ;  (y)  See  _generally  as  to  error,    the 

Manley  v.  Boycot,  2  E.  &  B.  46.  notes   to   Jaques  v.    Ccesar,    2  Wms. 

(«)  See  the  C.   L.  Proc.  Act,  1852,  Saund.  100. 
ss.'  144,  145  ;  R.  Gr.  Pr.  r.  50.  (z)  As  to  the  Court  in  which  error  is 

(«)  C.  L.  Proc.   Act,   1852,   s.  148.  to  be  tried,  see  11  Geo.  4  &  1   Will.  4, 

By  this   section  the   vtrit  of  error   is  c.  70  ;    1  Chitt.    Arch.   Pr.  11th   ed., 

abolished.       "  Error, "  says  Lord  Coke,  p.  649.      The  ultimate  Court  of  appeal 

"liethwhen  a  man  is  grieved  by  any  is  the  House  of  Lords, 
error  in    the   foundation,    proceeding,  The  proceedings   in   error   must    be 

judgment,  or  execution.  .  .  But  without  brought  generally  within  six  years  after 

a  judgment,  or  an  award  in  the  nature  judgment  is  signed  ;    C.  L.  Proc.  Act, 

of  a  judgment,  no  writ  of  error  doth  lie  1852,  ss.  146,  147. 
.  .   .  and  that  judgment  must  regularly 
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of  the  pleadings — as  where  the  declaration  (a),  by  reason  of 
any  substantial  defect  therein,  is  insufficient  to  support  the 
action;  or,  again,  if  the  proceedings  in  other  respects  are 
shown  on  the  face  of  the  record  to  be  erroneous — as  where 
the  execution  awarded  is  not  the  legal  consequence  of  the 
judgment,  or  where  the  cause  below  was  coram,  non 
judiee  (b). 
Error  in  Error  in  fact  (c)  naust  be  substantiated  by   affidavit  (d) 

fact.  ^  ■'  _  •'  ^   ■' 

showing  that  the  party  against  whom  the  judgment  has  been 
given  was  not  properly  before  the  Court — as,  for  instance, 
that,  being  an  infant,  he  appeared  by  attorney  (e). 

If  the  grounds  of  error  "  appear  frivolous,  the  Court  or  a 
judge  upon  summons  may  order  execution  to  issue  "  (/)  ;  and 
if  the  proceedings  in  error  are  taken  contrary  to  the  agree- 
ment of  parties  (g)  or  against  good  faith, -or  in  any  case  where 
they  will  not  properly  lie  (h),  a  Court  of  error  has  power  to 
quash  them.  Execution  will  not  be  "  stayed  or  delayed  by 
proceedings  in  error  or  supersedeas  thereupon  without  the 
special  order  "  of  the  Court  or  a  judge,  unless  sufficient  bail 
be  given  by  the  appellant  as  security  to  his  adversary  to 
prosecute  the  proceedings  in  error  with  effect,  and  also  to 
satisfy  and  pay  (if  the  said  judgment  be  affirmed  or  the 
proceedings  in  error  be  discontinued  by  the  plaintiff  therein) 
such  sum  of  money  and  costs  as  have  been  or  may  be  ad- 
judged due  in  respect  of  the  judgment  recovered,  and  all 
costs  and  damages  to  be  awarded  for  the  delaying  of  exe- 
cution (i).      The  statutory  provisions   here   referred  to,  to 

(a)  Wien  the  declaration  is  insuffi-  {d )  C.  L.  Proc.  Act,  1852,  o.  168. 

oient  to  maintain  the  action,  the  error  (c)  Jackmn  v.  MarshaU,  i  E.  &  B. 

is  caUed  common  ;  in  other  cases  it  is  669.      See  Dich  v.  ToViausen,  4  H.  & 

called  special  error.  N.  695. 

(V)  As  to  where  error  naay  be  as-  (/)  0.   L.   Proc.  Act,  1852,  s.  160. 

signed   instead  of    suggested   and  the  See  R.  G.  PL,  r.  27. 
mode  of  pleading,  see  C.  L.   Proc.  Act,  (^r)   Garrard  v.  Tuck,  8  C.  B.  268. 

1852,  s.  152  ad  fin.  (A)  C.  L.   Proc.   Act,   1852,  s.  166. 

(c)  See  Irwin  y.  Qrey,  L,  E.  1  C.  P.  1  Chitt.  Arch.  Prac,  11th  ed.,  p.  651. 
171.  (i)  C.  L.  Proc.  Act,  1852,  s.  151 ; 
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gether  -vvitli  the  ample  powers  of  amendment  (Jc)  which  the 
Courts  of  law  now  possess,  and  the  rules  as  to  costs  in  error, 
protect,  to  a  great  extent,  parties  who  have  been  successful 
at  the  trial  from  being  on  insufficient  grounds  deprived  of 
the  fair  result  thereof;  at  the  same  time,  to  facilitate  the 
correction  of  defects  which  have  really  occurred  in  a  cause, 
it  is  enacted  that  Courts  of  error  may  in  all  cases  "  give  such 
judgment  and  award  such  process  as  the  Court  from  which 
error  is  brought  ought  to  have  done  without  regard  to  the 
party  alleging  error  "  (I). 

Proceedings  in  error  being  thus  applicable  in  those  cases  Audit* 
only  where  either  party  has  committed  such  mistakes  as 
above  specified  during  the  progi-ess  of  the  suit,  there  yet 
remains  a  possibility  of  injustice  being  done  to  a  defendant 
against  whom  judgment  has  been  given,  by  enforcing  it  when 
he  has  become  possessed  subsequently  thereto  of  a  good 
defence  to  the  action.  Under  these  circumstances  such 
defence,  whether  legal  (m)  or  equitable  (n),  is  allowed  to  be 
set  up  by  way  of  audita  quereld  (o).  The  writ  of  auditS, 
querela,  however,  has  been  seldom  employed  in  modern 
times  {p),  the  object  in  view  being  more  conveniently  (g) 
attained  by  motion,  and  indeed  a  defendant,  in  order  to 
avail  himself  of  a  writ  of  audita  querela,  must  now  procure 
a  rule  of  Court  or  order  of  a  judge  (r)  before  it  can  be  issued. 

James  t.  Cochrane,  9  Excli.  552  ;    K.  execution  by  setting   them  aside   for 

&.  Pr.,  1.  110.  some  injastice    of   the  party  that  ot- 

(i)  WUhinsom.  Sharland,  11  Exah. .  tained  them,  which  could  not  be  pleaded 

33.     This  authority  shows,  that  the  re-  in  bar  to  the  action  :  "    Bac.   Abr.  tit. 

cord  may  be  amended  up  to  the  day  of  Aud.  Quer.     See  Com.  Dig.  Aud.  Quer. 

the  sitting  in  error.  Twrner  v.  Davies,  2  Wms.  Saund.  137, 

(i)  C.  L.  Proc.  Act,  1852,  s.  157.  n.  and  notes  thereto,  and  147,  n.  1. 

As  to  restitution  by  writ  of  scire  (p)  Bea/rie  v.   Ker,    i   Exch.  82  ; 

facias  after  a  reversal  in  error,  see  0.  Newton  v.  Howe,  7M.  &G.  334  n.  (a). 

L.  Proc.  Act,  1852,  s.  132.  See  WUliams  v.  Rolerts,  1  L.  M.  &  P. 

(m)  3  Bla.  Com.,  p.  406.  381  ;  Suttonv.  BisJiop,  iBmr.  2283. 

(m)  C.  L.  Proc.  Act,  1854,  s.  84.  (j)  PUmn  v.  Henskall,    10    Bing. 

(o)  "An  audits,  querela  is  a  writ  to  26. 
be  delivered  from  an  unjust  judgment  or  (r)  E.  (J.  Pr.,  i-.  79. 

r  2 


212 


ORDINARY  REMEDIES. 


Sect.  II. — Suit  in  the  County  Court. 
Practice  of       The  practicc  of  the  county  courts,  as  at  present  constituted, 

the  county     .  -j/xJl, 

court-how  IS  regulated  by  various  statutes,  below  mentioned  fs),  and  by 

constituted.  o  J 

rules  made  in  pursuance  of  statutory  powers  (t).  The  gene- 
ral principles  which  govern  the  practice  of  the  superior  courts 
of  common  law  may  also  be  applied  at  the  discretion  of  the 
judges  of  the  county  courts  to  proceedings  therein  (u). 

Plaint.  The  suit  in  a  county  court  is  commenced  (v)  by  plaint, 

which  must  be  entered  in  the  County  Court  within  the 
district  of  which  the  defendant  or  one  of  the  defendants 
dwells  (x)  or  can-ies  on  his  business  at  the  time  of  bringing 
the  action,  or  it  may  be  entered,  by  leave  of  the  judge  or 
registrar,  in  the  County  Court  within  the  district  of  which 
the  defendant  or  one  of  the  defendants  dwelt  or  carried  on 
business,  at  any  time  within  six  calendar  months  next  before 
the  time  of  action  brought,  or,  with  the  like  leave,  in  the 
County  Court  in  the  district  of  which  the  cause  of  action 
wholly  or  in  part  arose  (y),  unless,  indeed,  the  plaintiff 
dwells  or  carries  on  his  business,  and  the  defendant  likewise 
does  so,  within  a  metropolitan  district,  or  in  the  city  of 
London,  in  which  case  the  plaint  may  be  entered  either  in 
the  plaintiff's  or  in  the  defendant's  district  (z). 

Summons.        Upou  entry  (a)  of  the  plaint  a  summons  to  appear  is  issued 


(s)  9  &  10  Vict.  u.  95;  12  &  13 
Vict.  u.  101  ;  13  &  14  Vict.  c.  61  ;  15 
&  16  Vict.  c.  54  ;  17  &  18  Vict.  c.  16  ; 
19  &  20  Vict.  c.  108  ;  21  &  22  Vict. 
0.  74  ;  22  &  23  Vict.  c.  57  ;  28  &  29 
Vict.  c.  99  (which  gives  an  eqviitable 
jurisdiction) ;  29  &  30  Vict.  c.  14  ;  30 
&  31  Vict.  c.  142. 

As  to  the  ordinary  jurisdiction  of  the 
county  court,  ante,  pp.  59  et  seq.  There 
are  many  statutes  which  relate  to  the 
jurisdiction  and  practice  of  county 
courts  in  regard  to  particular  matters, 
as  to  which  see  Poll.  &  N.  Pract.  County 


Court,  6th  ed.,  Table  of  Contents, 
pp.  viii.,  ix. 

(t)  See  the  Rules,  Orders,  and  Forms 
for  regulating  the  Practice  of  the  County 
Courts,  A.D.  1867. 

(u)  See  9  &  10  Vict.  c.  95,  s.  78 ; 
Chirm  v.  JBullen,  8  C.  B.  447. 

{v)  9  &  10  Vict.  u.  95,  =.  59. 

(x)  See  Alexander  t.  Jones,  L.  R.  1 
Ex.  133. 

(«/)  30  &  31  Vict.  c.  142,  s.  1. 

(z)  19  &  20  Vict.  c.  108,  s.  18  ;  30 
&  31  Vict.  0.  142,  ».  3. 

{a)  R.  37. 
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lo  the  bailiff  of  the  Court  (6),  to  be  by  him  served  on  the 
defendant  ten  clear  days  at  least  before  the  holding  of  the 
Court  at  which  it  is  returnable  (c).     To  the  summons  must  Particular? 

^    ,  ^      '  ^  .of  demand. 

be  annexed  a  copy  of  the  plaintiff's  particulars  of  demand,  in 
those  cases  where  they  are  required  {d). 

There  are  no  written  pleadings  in  a  suit  in  the  county  conrse  of 

r  o  •>    pleading. 

court  J  but  if  any  one  or  more  of  certain  defences  are  intended 
to  be  set  up,  notice  thereof,  unless  the  plaintiff  consent  to 
waive  it,  must  be  given  to  him.  These  defences  are  Set-off^ 
Infancy,  Coverture,  the  Statute  of  Limitations,  and  discharge 
under  any  Statute  relating  to  Bankrupts  (e).  All  other 
defences  are  available  to  the  defendant  at  the  trial,  whether 
by  traverse  or  confession  and  avoidance,  without  any  formal 
joinder  of  issue.  Interrogatories  may  now  by  leave  be  delivered 
by  either  party  to  the  suit  to  his  adversary  (/),  and  an  in- 
spection and  discovery  of  documents  may  be  obtained  {g). 

When  no  jury  has  been  impanneled,  the  judge  himself 
determines  matters  as  well  of  fact  as  of  law  ;  but  a  jury  may 
be  summoned  on  the  requisition  of  either  party  to  the  suit, 
as  matter  of  right,  whenever  the  amount  claimed  exceeds 
£5  ;  and  in  any  case  where  such  amount  does  not  exceed  £5, 
the  judge  may,  on  the  application  of  either  party,  order  the 
■action  to  be  tried  by  a  jury  QC). 

Assuming  that  both  parties  to  the  suit  appear,  the  judge, 
either  with  or  without  a  juiy,  as  the  case  may  be,  proceeds  to 
hear  the  cause.  If,  moreover,  the  defendant  appears  and 
admits  the  claim,  the  registrar  may,  by  leave  of  the  judge, 
settle  the  terms  and  conditions  upon  which  it  is  to  be  paid, 
and  may  enter  up  judgment  accordingly  (i). 

(6)  E.  10.  applied  to  County  Courts  by  order  in 

(c)  9  &  10  Vict.  c.  95,  s.  59,  and  r.  Council,  Nov.  18,  1867.  Rules  80- 
51.     As  to  the  mode  of  service  gene-       82. 

rally,  see  rules  52  et  seq.  (g)  C.  L.  Proc.  Act,  1864,  s.  50,  ap- 

(d)  See  rules  43,  44.  plied  as  atove  to  County  Courts.  Eules 

(e)  9  &  10  Vict.  c.  95,  s.  76  ;  and  see      76-79. 

rr.  88-93.  (h)  Id.  s.  70  ;  rr.  77,  104,  107. 

(/)  C.  L.  Proc.  Act,  1854,  ss.  51,  52,  (i)  30  &  31  Vict.  c.  142,  s.  17. 
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It  is  also  provided  by  the  recent  statute  (k),  that,  in  any 
action  brought  in  a  County  Court  for  the  price  or  value  of 
goods  or  chattels  which  or  some  part  of  which  were  sold  and 
delivered  to  the  defendant  to  be  dealt  with  in  the  way  of  his 
trade,  profession,  or  calling,  the  plaintiff  may,  at  his  option, 
cause  to  be  issued  a  summons  in  the  ordinary  form,  or  (upon 
filing  an  affidavit)  in  the  form  contained  in  the  Act  (I),  and 
if  such  last-mentioned  summons  be  issued,  it  must  be  person- 
ally served  on  the  defendant  twelve  clear  days  at  least  before 
the  return  day  thereof,  and  then  if  the  defendant  do  not,  at 
least  six  clear  days  before  such  return  day,  give  notice  in 
writing,  signed  by  himself,  his  attorney  or  agent,  to  the  regis- 
trar of  the  Court  from  which  the  summons  issued,  of  his 
intention  to  defend,  the  plaintiff  may,  within  two  months 
after  such  return  day,  without  giving  any  proof  of  his  claim, 
have,  upon  proof  by  affidavit  of  the  service  of  the  summons, 
judgment  entered  up  against  the  defendant  for  the  amount 
of  his  claim  and  costs.  The  order  upon  such  judgment  will 
be  for  payment  forthwith,  or  at  such  times,  and  by  such  in- 
stalments as  the  plaintiff  has  in  writing  consented  to  take  at 
the  time  of  entering  the  plaint.  If,  however,  the  defendant 
give  such  notice  as  above  specified,  the  action  wiU  be  heard 
in  the  ordinary  course  ;  and  in  any  event  the  registrar  wiU, 
immediately  after  the  last  day  for  giving  such  notice,  inform 
the  plaintiff  by  letter  whether  the  defendant  has  or  has  not 
given  notice  of  his  intention  to  defend. 

If  in  any  action  brought  in  the  County  Court  founded  on 
contract,  the  defendant  does  not  appear  at  the  hearing,  either 
in  person  or  by  some  person  duly  authorised  on  his  behalf, 
and  no  sufficient  excuse  for  the  defendant's  absence  be  shown, 
the  registrar  may,  by  leave  of  the  judge,  upon  due  proof  of 
the  service  of  the  summons  and  of  the  debt  being  due  and 
owing,  enter  up  judgment  for  the  plaintiff,  and  have  the  same 

{k)  30  &  31  Vict.  c.  142,  s.  2.  {I)  Scbod.  (B). 
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power  to  make  au  order  for  payment  by  instalments,  or  to 
enter  up  judgment  of  nonsuit,  or  to  strike  out  or  adjourn  the 
cause,  as  the  judge  of  the  Court  has ;  but  the  judgment  so 
entered  up,  and  any  execution  thereon,  may  be  set  aside,  and 
a  new  trial  granted,  upon  such  terms,  if  any,  as  the  judge 
may  think  fit  to  require  (m). 

Should  neither  coimsel  nor  attornies  attend,  at  the  hearing 
of  a  suit  in  the  County  Court,  the  judge  must  endeavour  to 
elicit  from  the  parties  and  their  witnesses  (whose  attendance 
is  procured  by  summons  (n)  ),  such  facts  as  will  enable  him 
to  determine  the  question  or  questions  in  dispute.  When 
the  case  is  closed  on  both  sides,  the  judge,  if  unassisted  by  a 
jury,  decides  both  on  fact  and  law ;  but,  if  assisted  by  a  jury, 
he  win  direct  them  in  point  of  law,  whilst  they  decide  upon 
the  facts.  Judgment  is  then  given  for  the  plaintiff  or  de-  Judgment. 
fendant — ^unless,  indeed,  the  former  be  nonsuited — and  en- 
tered on  the  minutes  of  the  Court.  The  judge  also  directs 
the  mode  of  payment  (which  in  certain  cases  may  be  by 
instalments),  of  any  sum  to  which  he  may  find  the  plaintiff 
entitled  (o).  The  costs  of  the  action  abide  the  event,  unless 
the  judge  shall  otherwise  order,  and  execution  "may  issue 
for  the  recovery  of  any  such  costs  in  like  manner  as  for  any 
debt  adjudged  in  the  said  Court "  (p). 

When  the  judgment  (q)  has  been  entered  up,  it  may  be  Execution 
enforced  by  execution  against  the  goods,  leviable  by  writ  of  r^e^""^ 
fieri  facias;  and  it  may  be  worth  notice,  that  the  wearing 
apparel  and  bedding  of  the  judgment  debtor  or  his  family. 


(m)  30  &  31  Vict.  e.  142,  s.  16.  then  issue  for  the  whole  sum  due  :  Id. 

(»)  9  &  10  Vict.  c.  95,  ss.  85-87.  ».  95. 

(o)  19  &  20  Vict.  c.  108,  s.  45  ;  and  (j)  An  action  in  a   superior  Court 

r.  110.  does  not  lie  on  a  judgment  of  a  county 

ip)  9  &  10  Vict.  c.  95,  s.  88.  court  ;  BerMeyv.  Elderhim,,  1  E.  &B. 

When  au  order  has  been  made  for  the  805;    Austin  f.  Mills,  9  Exch.  288. 

debt  to  be  paid  by  instalments,  execu-  See    Moreton    t.     Holt,     10     Exch, 

tion  will  not  issue  till  after  default  in  707; 
payment  of  an  instalment ;  and  it  may 
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and  the  tools  and  implements  of  his  trade,  to  the  value  of 
£5,  are  protected  from  seizure  (r). 
—against         Executiou  against  the  person  may  be  obtained  on  summons, 

the  person.  ^i-'iTjri, 

where  default  is  made  in  complying  with  the  order  or  the 
judge  for  payment  of  the  money  recovered  (s). 
New  trial.  It  is  Competent  to  either  party,  dissatisfied  with  the  ver- 
dict or  decision  of  the  case,  to  apply  for  a  new  trial,  which 
the  judge  may  in  his  discretion  order  to  take  place  before  a 
jury,  although  the  action  was  not  originally  so  tried  (t). 
Proceedings  The  mods  of  removing  a  cause  from  the  jurisdiction'  of 
^y^cer  lo  ^^^  couuty  court  to  that  of  a  superior  Court,  is  by  writ  of 
certiorari.  The  right  of  so  removing  a  cause  exists  at 
common  law,  but  conditions  have  been  annexed  by  statute 
to  the  exercise  of  the  right  in  the  cases  of  county  court 
litigation.  By  the  9  &  10  Vict.  c.  95,  a  cause  may  be  thus 
removed  when  the  debt  or  damage  claimed  exceeds  £5,  by 
leave  of  a  judge  of  one  of  the  superior  Courts,  if  the  cause 
shall  appear  to  him  proper  to  be  so  removed,  and  on  such 
terms  as  he  shall  deem  fit  to  impose  (u).  But  even  if  the 
claim  in  the  county  court  do  not  exceed  £5,  it  may,  under 
the  19  &  20  Vict.  c.  108  (a?),be  removed  by  certiorari  to  a 
superior  Court,  if  such  Court  or  judge  shall  deem  it  desir- 
able that  the  cause  be  tried  there,  and  if  the  party  applying 
for  the  writ,  shall  give  the  security  required  by  the  Act  (y), 

(»•)  9  &  10  Vict.  0.  95,  ss.  94,   96  ;  Court  is  tried  in  a  County  Court  pur- 

8  &  9  Vict.   a.  127,  B.  8.  suantto  a  judge's  order  under  the  19  & 

As  to  interpleader  where  the   goods  20  Vict.  c.  108,  s.  26,  the  superior  Court 

taken   in   execution  are  claimed  by  a  retains  the  jurisdiction  as  to  granting  a 

•third  person,  see  30  &  31  Vict.  c.  142,  new  trial  :   Balmfcyrth  t.  Pledge,  L.  K. 

B.  31.  1  Q.  B.  427. 

(s)  See  9  &  10  Vict.  ^.  95,  ss.  98,  (u)  g.  90 ;  13  &  14  Vict.  c.  61,  s. 

99  (as  modified  by  22  &  23  Vict.  c.  57).  16  ;    Box    v.    Green,    9   Exch.    503 

These  provisions  are  repealed,  as  from  Symonds  t.   ZHmsdaZe,  6  D.  &  L.  17 

Jan.  1,  1870,  by  the  32  &  33  Vict.  Mungean  t.    Wheatley,   6   Exch.    88 

c.  83,  and  for  them  is  substituted,  so  98  ;  Moreton  v.  Holt,  10  Exch.  707. 
far  as  applicable,  s.  6  of  the  32  &  33  (x)  Sect.  38. 

Vict.  u.  62.  {y)  See  Me  Young  t.  Brampton,  &c., 

(t)  Eule  173.  Waterworha  Co.,  1  B.  &  S.  675. 

Where  a  cause  brought  in  a  superior 
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and  comply  with  the  conditions  imposed  by  such  judge  in 
the  exercise  of  his  discretion.  One  of  the  usual  grounds  for 
granting  tlie  writ  is,  that  difficult  questions  of  law  will  ai-ise 
in  the  suit  (z). 

If  either  party  to  a  suit  in  the  county  court,  when  the  Appeal  to 

^         *>  ./  '  superior 

claim  is  ,for  a  sum  between  £20  and  £50  (a),  or  when  juris-  '^°"'''- 
diction  is  given  by  agreement  (unless  the  right  of  appeal  is 
specially  excluded  also  by  agreement  (6) ),  is  dissatisfied  with 
the  determination  or  direction  of  the  said  Court  in  point  of 
law,  or  upon  the  admission  or  rejection  of  .any  evidence  (c), 
such  party  may  appeal  from  the  same  to  any  of  the  superior 
Courts  of  common  law  at  Westminster  (d).  Before,  however, 
the  appeal  is  allowed  to  be  prosecuted,  sufficient  security 
must  be  given  by  the  appellant  (e). 

An  appeal  may  be  brought  from  the  decision  of  a  County 
Court  judge,  on  the  same  grounds  and  subject  to  the  same 
conditions  as  specified  in  the  13  Sf  14  Vict.  c.  61,  s.  14,  in 
any  action  of  ejectment,  or  in  which  the  title  to  a  corporeal 
or  incorporeal  hereditament  comes  in  question,  and  with 
the  leave  of  such  judge  in  any  action  in  which  an  appeal 
had  not  previously  been  allowed  "  if  the  judge  shall  think  it 
reasonable  and  proper  that  such  appeal  should  be  allowed"  (/). 


{z)  See  Bees  v.    Williams,  1  Exch.  See  19  &  20  Vict.  c.  108,  s.  68  ;  Han-ris 

51  ;  Parker  t,  Bristol  cmd  Eaceter  R.  v.  Dreesman,  9  Exch.  485  ;  Mayer  v. 

C,  6  Exch.  184  ;  Longlottom  t.  Long-  Bm-gess,  4  E.  &  B.  655  ;  In  re  Hack- 

lottom,  8  Exch.  203,  208.  vng   v.    Zee,   29   L.  J.,   Q.   B.,   204 ; 

(a)  See  North  v.  Holroyd,  L.  K.  3  London  and  North  Western  B.   G.  v. 

Ex.  69.  Dunham,  18  C.  B.  826. 

(6)  17  &  18  Vict.  c.  16,  s.  1.  (e)  13  &  14  Viot.  c.  61,  s.  14 ;  see 

(c)  OoAjoley  t.  PurnM,  12  C.  B.  291 ;  1. 134;  Norris,  app.,  Carrington,  resp.. 

East  Anglian  B.  C.  v.   Lythgoe,    10  16  C.   B.,  N.  S.,  10  ;  see  Watertony. 


C.  B.  726  ;  S.  C,  2  L.  M.  &  P.  221 
Tenvpleman  v.  Haydon,  12  C.  B.  507 
Otithbertson    y.    Parsons,    Id.    304 


Baker,  L.  E.  3  Q.  B.  173. 

As  to  the  appeal  from  a  judgment  In 
respect  of  actions  of  replevin,  proceed - 


Clarke  v.  Stancliffe,  7  Exch.  439.    See  ings  in  interpleader,  and  the  recovery 

Poster  V.  Oreen,  6  H.  &  N.  793.  of  small  tenements,  see  19  &  20  Viot. 

(d)  13  &  14  Vict.  c.  61,  s.  14,  as  c.  108,  s.  68. 
altered  by  15  &  16  Vict.  u.  54,  ».  2.  (/)  30  &  31  Vict.  u.  142,  s.  13. 
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A  writ  of  prohibition  will  not  lie  to  the  County  Court  in 
respect  of  a  matter  within  its  jurisdiction  (gr). 

In  the  foregoing  pages  has  been  exhibited  a  brief  sketch 
of  the  ordinary  course  of  procedure  connected  with  a  suit  in 
the  county  court, — a  subject  which  must  be  pursued  in  detail 
by  reference  to  Books  of  Practice.  Here  the  present  chapter 
is  brought  conveniently  to  a  close,  and  I  shall  next  proceed 
to  inquire  as  to  some  Extraordinary  Remedies  permitted  to 
an  aggrieved  party,  or  afforded  under  peculiar  circumstances 
by  Courts  of  law. 

((jr)  Norris,  app.,  Carrington,  resp.,  16  C.  B.,  N.  S.,  396. 


CHAPTER  V. 

EXTRAORDINARY  REMEDIES. 

Besides  suit  in  a  Superior  Court  of  common  law,  or  in 
the  County  Court,  there  are  other  remedies  of  an  "  extra- 
judicial or  eccentrical "  (a)  character,  which  are  permitted  in 
certain  cases,  and  may  here  be  treated  of  under  the  title  of 
"Extraordinary  Remedies."  These  are  applicable  for  the 
redress  of  divers  injuries  which  are  "of  such  a  nature 
that  some  of  them  furnish  and  others  require  a  more 
speedy  remedy  than  can  be  had  in  the  ordinary  forms  of 
justice  "  (a). 

A  wrong  may,  in  certain  cases,  be  redressed,  or  its  continu-  Extraordi- 
ance  be  prevented  :    I.  By  the  act  of  the  party  injured  (b)  ;  dies— how 
II.  By  the  mere  operation  of  law,  independently  of  the  ordi- 
nary mode  of  procedure  ;    III.  By  the  exercise  of  the  extra- 
ordinary powers  of  the  Court  (c). 

I.  Under  the  first  of  the  above  three  classes  falls  the 
remedy  by  self-defence,  which  is  founded  on  the  right 
derived  to  us  from  the  law  of  nature  to  repel  force  by 
force.  But  although  the  law  permits  this  to  be  done  in 
certain  cases,  it  behoves  one  who  thus  undertakes  his  own 
protection,  or  that  of  his  dependents,  not  to  overstep  the 

(a)  3Bla.  Com.,  p.  3.  the   party  injured,  which,  when  per- 

(6)  As  to  which  see  Evans's  Decis.  of  formed,  is  a  bar  of    all  actions  upon 

Ld.  Mansfield,  vol.  2,  pp.  122-128.  this  account  :''    3   Bla.  Com.,  p.  15, 

(c)  According  to  ancient  authorities,  Arbitration  is  generally  the  "judgment 

under  the  head  of  Extraordinary  Keme-  or  decree  of  persona  elected  by  the  par- 

diea    should  be   included   accord  and  ties  to  arbitrate  of  the  things  submitted 

arhitratimi.     Of  which  the  former  is  to   tllem  :''    Com.    Dig.  Arbitrament, 

defined  to  be  "a  satisfaction  a^eed.  (A).     But  see  C.  L.  Proc.  Act,  1854, 

upon  between  the  party  injuring  and  ss.  3-17. 
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bounds  of  moderation,  nor  use  force  exceeding  in  degree 
what  may  be  necessary  for  effecting  the  end  in  view ;  for,  by 
so  doing,  he  may  perchance  constitute  himself  an  aggressor. 
Nor  is  the  licence  thus  conceded  restricted  to  a  defence  of  the 
person  merely;  for  the  rightful  owner,  in  peaceable  posses- 
sion of  property,  may  defend  such  possession  by  force,  and 
will  be  therein  justified  (d). 
Recaption,  Recaption  is  a  remedy  in  certain  cases  given  to  a  man 
when  he  has  been  wrongfully  deprived  of  his  goods  by 
another.  "If  a  man  takes  my  goods  and  carries  them  into 
his  own  land,  I  may  justify  my'entry  into  the  said  land  to 
take  my  goods  again  ;  for  they  came  there  by  his  own 
act "  (e).  But  if  it  cannot  be  shown  that  my  own  goods  so 
came  there,  the  mere  fact  of  their  being  on  another  man's 
land  will  not  justify  my  entering  thereon  and  repossessing 
myself  of  my  goods  (/).  If,  however,  they  are  found  on  a 
common,  in  a  fair,  or  at  a  public  inn,  it  is  laid  down  that 
they  may  be  lawfully  re-seized  by  the  rightful  owner  {g). 

Besides  the  justification  thus  in  certain  cases  afforded  to 
one  who  enters  upon  the  premises  of  another  to  repossess 
himself  of  goods  tortiously  placed  there,  parties  may  simi- 
larly right  themselves,  without  resorting  to  law,  linder  some 
other  circumstances  :  for  example,  in  the  case  of  fruit  drop- 
ping from  one  man's  tree  on  to  the  land  of  another,  or  of 
trees  themselves  falling  thereon.  In  such  case  the  owner  of 
the  fruit  or  of  the  trees  may  justify  entering  his  neighbour's 
land  to  recover  his  property  on  the  ground  of  accident  (A). 


(d)  Judgm.,  E.  V.  Wilson,  3  Ad.  &  C.  B.,  Burridge  y.  Nicholetts,  6  H.  & 
E.  825.  N.  389.     ?,&&  Earl  of  Bristol  y.  WUs- 

(e)  Tin.  Abr.  Trespass,  I.  (a) ;  Bur-  more,  1  B.  &  C.  514 

ridge  v.   Nicholetts,   6  H.  &  N.  383,  (7t)  Per  Tindal,  C.  J.,  Anthony  v. 

392.  Haneys,   8  Biug.  192,  commenting  on 

(/)  Per  Parke,  B.,  Patrick  v.  Cole-  Millen  v.  Hawery,    Latch,    13;    and 

rick,   3  M.   &  W.  486  ;    Anthony  v.  Yin.  Abr.  Trespass,  H.,  a,  2,  and  L., 

Haneys,  8  Bing.  186.  a  ;  Webb  v.  Beavan,   3  Scott,  N.  K., 

(g)  3  Bla.  Com.,  p.  4;  per  PoUock,  937,  n.  15.     As  to  recoveiy  of  loppings 
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This  natural  right  of  recaption,  as  it  has  been  called  (i),  may 
justify  an  assault  by  the  owner  of  goods  to  repossess  himself 
of  them  when  wrongfully  in  the  possession  of  another,  who, 
by  tortiously  taking,  does  not  acquire  any  property  in 
them  (k). 

An  entry  by  the  lawful  owner  upon  lands  and  tenements  Eviction. 
of  which  another  is"  in  possession  without  right,  is  also  in 
some  cases  permitted.  There  is  no  doubt  that  where  one 
has  taken  or  holds  possession  wrongfully  of  land,  the  lawful 
owner  may  make  a  peaceable  entry  thereon  (T),  and,  after 
notice,  may  eject  with  no  unnecessary  violence  the  tenant  in 
possession.  In  Newton  v.  Harland  (m),  an  important  point 
was  raised  in  connection  with  the  subject  now  before  us, 
which,  after  three  trials  of  the  cause,  and  various  arguments 
in  banc,  cannot  yet  be  considered  as  finally  and  satisfactorily 
settled.  The  broad  question  there  discussed  was,  whether 
a  landlord  is  liable  in  trespass  who  forcibly  enters  upon 
the  demised  premises,  and  ejects  a  tenant  holding  over 
after  the  expiration  of  his  term.  It  is  clear  that  a  tenant 
holding  over  cannot  treat  the  landlord  who  enters  peaceably 
as  a  trespasser ;  and  if  a  landlord  so  enters,  he  may,  after 
notice,  eject  with  no  unnecessary  violence  the  tenant  in  pos- 
session, because  the  one  is  lawfully  in  possession,  and  the 
other,  by  continuing  on  the  land  after  notice,  is  a  trespasser. 
And  notwithstanding  some  difference  of  opinion  (n)  upon  the 
subject,  it  seems  that,  in  an  action  of  trespass,  "  it  is  a  per- 


which  necessarily  fall  on  to  the  lands  of  Exch.  263  ;  judgm. ,   S.   v.   Wilson,  3 

another,  see  Yr.  Bk.  6  Edw.  4,  fo.  18,  Ad.  &  E.  824.     As  to  what  constitutes 

19,  a,ni  MUlenr.  Sawery,  nbi  supra.  eviction,  see  judgm.,  Upton  t.   Town- 

(i)  3  Bla.  Com.,  p.  4.  end,  17  C.  B.  30  ;  FurnivaU  t.  Grove, 

\k)  Blades  v.  Eiggs,  11  H.  L.  Ca.  8  0.  B.,  N.  S.,  496. 
621  ;   Smith  v.    WrigU,   6  H.   &  N.  (m)  1  M.  &  Gr.  644. 

821.     See  Chambers  v.  Miller,  13  C.  (n)  See  Newton  v.  Harland,  supra  ; 

B.,  N.  S.,  125.  per  Cresswell,   J.,    Davis    v.   Surrell, 

(l)  Per  Lord  Kenyan,  C.  J.,  Tayloi'  10  C.    B.    825;    per  Parke,   B.,   and 

V.  Cole,  3  T.  R.  295,  cited  per  Lord  Alderson,  B.,  Harvey  v.  Bi-ydges,  14 

Benman,  C;  J.,  Harvey  v.  Brydges,  1  M.  &.  W.  437  ;  S.  C,  1  Excli.  261. 
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fectly  good  justification  to  say  that  the  plaintiff  was  in 
possession  of  the  land  against  the  will  of  the  defendant, 
who  was  owner,  and  that  he  entered  upon  it  accordingly, 
even  though  in  so  doing  a  breach  of  the  peace  was  com- 
mitted" (o). 
Abatement      Again  ;  subject  to  the  condition  that  no  riot  be  committed 

of  pnvate  o  ^  j 

miisanoe.,  jjy  tj^g  act,  &  nuisance  (p)  may  be  abated,  i.e.  removed  by  the 
party  injured  thereby,  whether  it  be  •  a  private  nuisance — 
such  as  the  obstruction  of  an  individual's  ancient  lights — or 
a  public  nuisance, — as  where  a  gate  is  placed  unlairfally 
across  the  king's  highway  (g).  It  has  been  held,  indeed,  that 
notice  must,  under  certain  circumstances,  be  given,  prior  to 
abating  a  private  nuisance,  to  the  party  on  whose  land  it 
exists.  Various  authorities  bearing  upon  this  point  are  cited 
and  reviewed  in  Jones  v.  Williams  (r),  where  Parke,  B., 
says, — "  It  is  clear  that  if  ■  the  plaintiff  himself  was  the 
original  wrongdoer,  by  placing  the  filth  (which  was  the 
nuisance  in  question)  upon  the  locus  in  quo,  it  might  be 
removed  by  the  party  injured  without  any  notice  to  the 
plaintiff;  and  so,  possibly,  if  by  his  default  in  not  performing 
some  obligation  incumbent  on  him — for  that  is  his  own 
wrong  also ;  but  if  the  nuisance  was  levied  by  another,  and 
the  defendant  succeeded  to  the  possession  of  the  locus  in  quo 
afterwards,  the  authorities  are  in  favour  of  the  necessity  of 
a  notice  being  given  to  him  to  remove  before  the  party 
aggrieved  can  take  the  law  into  his  own  hands."  Further, 
the  Court  intimated  an  opinion  that  "  it  might  be  necessary 
— in  some  cases  where  there  was  such  immediate  danger  to 
life  or  health  as  to  render  it  unsafe  to  wait — to  remove  with- 

(o)  Per    Parke,     B.,     Baney    v.  (?•)  11  M.  &  W.  176  ;  and  see  fasten'* 

Brydges,  14  M.   &  W.   442  ;  judgm.,  case,  9  Eep.  53  b,  54  b;  Pemruddock's 

10  0.  B.,  N.   S.,  721.     See  Pollen,  v.  case,  6  Rep.   100b;  Sari  of  JUmsdak 

Brewer,  7  C.  B.,  N.  S.,  371.  v.  Nelson,  2  B.  &  C.  302 ;  Morrice  t. 

(p)  Post.  Bk.  III.  Chap.  3.  Baher,  3  Bulst.  198 ;  Arlett  v.  Mis, 

Iq)  Judgm.,  7  Q.   B.   377,  citing  3  7  B.  &  C.  346. 
Bla.  Com.,  p.  5. 
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out  notice."  In  Perry  v.  Fitzhowe  (s),  some  material  points 
in  reference  to  the  subject  now  under  consideration  were 
determined.  The  action  there  was  in  trespass ;  and  the 
main  question  presented  for  discussion  was,  whether  the 
defendant  could  lawfully  pull  down  the  plaintiff's  dwelling- 
house,  he  and  his  family  being  in  it  at  the  time,  and  the 
dwelling-house  in  question  having  been  wrongfully  erected 
upon  a  place  over  which  the  defendant  had  a  right  of 
common,  which  was  thus  infringed?  In  determining  this 
question  the  Court  observed,  that  a  person  who  is  injured  by 
a  private  nuisance  may,  as  a  general  rule,  abate  it ;  and 
within  this  rule  the  case  of  a  commoner  is  included,  so  that 
he  may  abate  a  nuisance  which  interferes  with  his  right, 
so  far  as  may  be  necessary  for  its  exercise.  Nor  does  the 
nature  of  the  building  which  may  obstruct  the  exercise  of 
the  right  seem  material.  A  house  may  be  pulled  down  just 
as  much  as  a  bam  or  any  other  building.  Does,  then,  the 
fact  that  individuals  are  in  the  house  at  the  time  in  ques- 
tion, render  the  act  of  pulling  it  down  unlawful  ?  Reasoning 
by  analogy  from  the  law  of  distress,  it  seems  to  do  so.  A 
horse  on  which  a  man  is  riding,"  or  tools  which  he  is  using, 
cannot  be  distrained,  on  account  of  the  imminent  risk 
which  there  would  be  of  a  breach  of  the  peace  taking  place 
if  such  a  distress  were  permitted  (f) ;  and  surely,  it  was 
argued,  the  risk  of  a  breach  of  the  peace  is  much  more  im- 
minent in  the  case  of  pulling  down  a  house  in  which 
persons  actually  are  (w,).  An  act  done  under  such  circum- 
stances would  be  specially  calculated  to  excite  violence ;  and 
the  law  wiU  not  permit  any  man  to  pursue  his  remedy  at 
such  risk. 

The  decision  just  adverted  to,  which  is  one  of  some  im- 


(»)  8  Q.   B.    757  (with  whioh  aco.  (t)  Field  v.  Adames,  12  Ad.   &  E. 

Jones   V.   Jones,    1  H.    &  C.  1,  6)  ;  649. 

Dimes  v.  Petley,  15  Q.  B.  276,   283  ;  (u)  See  Knapp  y,  London,  Cliatham, 

Damson  v.  Wilson,  11  Q.  B.  890.  and  Dover  JJ.  C,  2  H.  &  C.  212. 
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porfcance,  has  been  commented  upon,  but  never  overruled. 
No  very  general  principle,  however,  can  safely  be  deduced 
from  it.  It  certainly  would  not  be  true  to  say  that  the 
rightful  owner  of  land  could  not  justify  the  forcible  expulsion 
from  it  of  a  mere  trespasser  who  had  taken  possession,  or  the 
pulhng  down  of  a  house  wrongfully  built  upon  it  by  such  a 
trespasser.  It  cannot  be  that  a  mere  stranger  acqiiires  a 
title  by  intrusion,  except  where  his  possession  has  continued 
during  the  period  prescribed  by  the  Statutes  of  Limitation. 
In  such  a  case  the  owner  of  the  soil  may  enter,  and,  with  a 
view  to  ejecting  the  tenant,  pull  down  any  house  which  he 
may  have  erected  there,  although  he  be  inhabiting  it  at  the 
time  (x). 

In  the  case  of  Perry  v.  Fitzhoive,  it  will  be  found  that  the 
plea  of  justification  did  not  contain  any  averment  of  nwtice 
to  the  plaintiff  previous  to  the  alleged  trespass.  If  there  be 
such  notice,  that  decision  will  not  avail  as  a  precedent :  for 
there  is  a  wide  distinction  between  the  case  of  parties 
suddenly  coming  to  a  dwelling-house  in  actual  occupation, 
and  without  notice  or  demand  forcibly  pulling  it  down,  and 
the  case  in  which  the  occupier  has  had  previous  notice,  and 
has  been  requested  to  remove  the  building,  but  has  persisted 
in  remaining  in  the  house  with  his  family  in  defiance  of  the 
notice.  In  Davies  v.  Williams  (y),  it  was  expressly  held 
that  where  a  house  has  been  wrongfully  built  upon  a  com- 
mon, and  obstructs  the  enjoyment  of  the  right  of  common,  a 
commoner  may,  after  notice  and  request  to  the  plaintiff  to 
remove  the  house,  pull  it  down,  although  the  plaintiff  is 
actually  inhabiting  it  and  present  therein. 
Abatement  In  regard  to  the  abating  of  a  public  nuisance,  it  is  laid 
nuisance,  dowu  (z),  that  "  if  a  now  gate  be  erected  across  the  pubHc 
highway,  which  is  a  common  nuisance,  any  of  the  king's 
subjects  passing  that  way  may  cut  it   down  and  destroy 

{x)  Bu/rling  v.  Read,  11  Q.  B.  901 ;  {y)  16  Q.  B.  546. 

Davison  v.  Wilson,  Id.  590.  (;)  3  Blr.  Com.,  p.  5. 
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it."  The  cases  below  referred  to  (a),  however,  show  that  to 
justify  a  private  individual  in  abating  on  his  own  authority- 
such  a  nuisance,  it  must  appear  that  it  does  him  a  special 
injury;  and  he  can  only  interfere  with  it  as  far  as  may  be 
necessary  to  exercise  his  right  of  passing  along  the  highway 
with  reasonable  convenience,  and  not  because  the  obstruction 
happens  to  be  there. 

Another  "  case  in  which,"  says  Blackstone,  "  the  law  allows  Distress. 
a  man  to  be  his  own  avenger,  or  to  minister  redress  to  him- 
self, is  that  of  distraining  cattle  (6)  or  goods  for  non-payment 
of  rent  or  other  duties ;  or,  distraining  another's  cattle  da- 
mage feasant,  that  is,  doing  damage  or  trespassing  upon  his 
land  "  (c).  The  right  of  distress  is  also  given  to  enforce  the 
recovery  of  other  "  duties  besides  those  in  the  nature  of 
debt; — ^for  example,  assessments  and  rates  under  special 
Acts  of  Parliament"  {d).  Into  the  mode  of  enforcing  a 
remedy  by  distress  in  any  of  these  cases,  it  is  not  the  object 
of  this  work  minutely  to  enter  (e). 

II.  Remedies  by  the  mere  operation  of  law — independent  Remedies 

by  operation 

of  the  ordinary  mode  of  procedure — are  afforded  when  parties  »*  i*'^- 
are  so  peculiarly  circumstanced  that  for  some  reason  they 
cannot  appeal  through  the  usual  channels  of  justice  for  re- 
dress ;  and  ''  the  benignity  of  the  law  is  such  as,  when  to 
preserve  the  principles  and  grounds  of  law  it  depriveth  a 
man  of  his  remedy  without  his  own  fault,  it  will  rather  put 

(ffi)  Dimes  v.  Petley,  15  Q.  B.  276  ;  on  behalf  of  the  lord,  and  a  waif,  wreck, 

Bridge  t.  Ch-and  Junction  R.  C,  3  M.  or  estray  by  the  person  entitled  to  it : 

&  W.  24i  ;    Davies  y.  Mann,  10  M.  3  Bla.  Com.,  p.  15. 
&  W.   546;    Mayor   of  Colchester  r.  (e)  The  distinction  between  the  "old 

Brooke,    7   Q.  B.    339  ;    Bateman  v.  common  law  distresses,  which  were  in 

Blitck,  18  Q.  B.  870  ;  lioherts  v.  Hose,  nature  of  a  nomine  pcens,  to  compel 

3  H.    &  C.  162;  S.  C,  L.  R.  1  Ex.  payment;"  and  such  distresses,  "when 

82.  the  things  distrained  may  immediately 

(6)  Keen  v.  Priest,  4  H.  &  N.  236.  be  sold  by  way  of  satisfaction  "  or  exe- 

(c)  3  Bla.  Com.,  p.  6.  cution,  is  pointed  out  by  Lord  Mans- 

(d)  Per  Lord  Mansfield,  0.  J.,  Hall  jield  in  Sutchins  v.  Chambers,  1  Burr. 
V.  Harding,   4  Buit.  2426'.     To  this  579. 
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him  in  a  better  degree  and  condition  than  in  a  worse  "  (/). 
These  remedies  are  : — 

Eetainer.  1.  By  retainer — when  a  creditor  is  made  executor  or 
administrator  to  his  debtor  ;  under  which  circumstances  the 
personal  representative  may  retain  out  of  the  assets  of  the 
deceased  the  debt  due  to  himself,  in  preference  to  paying 
other  creditors  whose  debts  are  of  equal  degi'ee  with  his 
own(gr). 

Remitter.  2.  By  remitter — "  where  he  who  hath  the  true  property 
or  jus  proprietatis  in  lands,  but  is  out  of  possession  thereof, 
and  hath  no  right  to  enter  without  recovering  possession  in 
an  action,  hath  afterwards  the  freehold  cast  upon  him  by 
some  subsequent,  and  of  course  defective,  title.  In  this  case 
he  is  remitted,  or  sent  back  by  the  operation  of  law  to  his 
ancient  and  more  certain  title  "  Qi). 

Eemediai         HI.  As  a  general  rule,  our  Courts  will  not  interfere  on 

process  .        ^  ... 

ttrcom-ts"  ^loti*^^  ^^  adjudicate  between  litigating  parties  upon  rights 
Motion.  which  may  by  action  at  law  be  duly  investigated.  A 
motion  indeed  is  very  often  ancillary  or  in  some  manner 
incidental  to  a  pending  suit — it  may  arise  out  of — but  can- 
not ordinarily  be  used  as  a  substitute  for — ^the  remedy  by 
action.  To  this  rule  there  are,  however,  some  exceptions. 
Thus,  an  attorney,  being  an  officer  of  the  Court  and  in  that 
character  amenable  to  its  surveillance,  may  sometimes  he 
compelled  by  motion  in  a  summary  way  to  do  that,  for  the 
not  doing  of  which  an  action  would  have  lain,  and  he  may 
also  sometimes  on  motion  be  punished  for  negligence  (i). 

The  jurisdiction  exercised  by  the  Courts  in  such  cases 
depends  upon  the  character  assumed  by  the  party  against 
whom  a  complaint  is  put  forth,  so  that  it  has  been  repeatedly 

(/)  Bac.  Max.,  reg.  9.  {i)  ZongY  Ord,  18  C.  B.  610;  Oox 

(g)  1  Wms.  Saund.  333,  n.   G  ;   De  v.  Leech,  1  C.  B.,  N.  S.,  617  ;   Meggs 

Tastet  V.  Shatii,  1  B.  &  Aid.  664.  v.  Mnns,  2  Bing.  N.  C.  625 ;  Eawkins 

(h)  3  Bla.  Com.,  p.  19.    See  Doe  d.  v.  Sarwood,  i  Exoh.  603  ;   Cooper  y. 

Danid  v.  Woodn-offe,  2  H.  L.  Oa.  811 ;  Stephenson,    21   L.  J.,    Q.  B.,   292  ; 

S.  a,  15  M.  &  W.  769;  10  M.  &  W.  608.  Tharmtt  t.  Trevor,  7  Exch.  161. 
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held  that  the  Court  will  not  interfere  summarily  to  compel 
payment  of  money  or  the  restitution  of  deeds  detained  by  an 
attorney,  unless  the  deeds  or  monies  were  received  by  him 
in  the  character  of  attorney,  or  whilst  acting  as  such  for  the 
appHcant ;  "  where,"  says  Lord  Tenterden,  C.  J.  (k),  "  an 
attorney  is  employed  in  a  matter  wholly  unconnected  with 
his  professional  character,  the  Court  will  not  interfere  in  a 
summary  way  to  compel  him  to  execute  faithfully  the  trust 
reposed  in  him  (f).  But  where  the  employment  is  so  con- 
nected with  his  professional  character  as  to  afford  a  pre^ 
sumption  that  his  character  formed  the  ground  of  his  em- 
ployment by  the  client,  there  the  Court  will  exercise  this 
jurisdiction."  In  Re  Hilliard  (m),  Coleridge,  J.,  observes 
that  "  the  Court  does  not  interfere  merely  with  a  view  of 
enforcing  contracts,  on  which  actions  might  be  brought,  in  a 
more  speedy  and  less  expensive  mode  ;  but  with  a  view  to 
securing  honesty  in  the  conduct  of  its  officers,  in  all  such 
matters  as  they  undertake  to  perform  or  see  performed,  when 
employed  as  such,  or  because  they  are  such  officers." 

To  punish,  "  by  attachment,  misconduct  or  disobedience  in 
its  officers  "  would  seem  to  be  the  main  object  for  which  the 
Court  interferes  on  motion  (n)  in  the  class  of  cases  referred 
to.     Indeed,  the  jurisdiction  of  a  Court  of  law  on  motion,  not 

(h)  Ee  Aithin,  4  B.  &  Aid.  49  ;   Ex  of  gross  fraud,   although  the  fraiid  is 

parte  Bodeiiham,  8  Ad.  &  E.  959  ;   Re  neither  such  as  renders  him  liable  to 

Lord  Ca/rdross,  5  M.  &  W.  645.  an  indictment,  nor  was  committed  by 

G?he  Courts  will,  in  some  cases,  on  him  while  the  relation  of  attorney  and 

equitable  principles,  interfere  between  client   was    subsisting     between    him 

an  attorney  and  his  articled  clerk,  to  and  the  person  defrauded,   w  in  his 

order  that  the  premium  paid  by  the  character  as  an  aMorney, "  his  miscon- 

latter  be  refunded  wholly  or  in  part :  duct  will  be  summarily  punished. 

Ex  parte  Bayley,  9  B.  &  C.  691  ;   Ex  (m)  2  D.  &  L.  919. 

pajrte  Fisher,  1  Chit.  E.  694  ;  ExpaHe  (n)  See  Thompson  v.  Gordon,  15  M. 

PrarJcerd,  3  B.  &  Aid.  257  ;    In  re  &  W.  610  ;  Ex  parte  Clifton,  5  D.  P. 

Thompson,  1  Exch.  864.  C.  218  ;  Duncan  t.  Richmond,  7  Taunt. 

(I)  In  Se  Blake,  3  E.  &  E.  38  ;  Cock-  391  ;    Collins  v.  Johnson,    16   C.  B. 

hwn,  C.  J.,  states  the  rule  adverted  589;  OvMfwd  r.  Sims,  13  C.  B.  371. 

to  supra  thus  broadly,  "That  where  an  See  R.  G.  Pr.,  r.  3  ;  Meux  v.  Lloyd,  2 

attorney  is  shown  to  hare  been  guilty  C.  B.,  N.  S.,  409. 

«  2 
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merely  over  its  officers,  but  generally,  is  essentially  regulated 
by  its  discretion,  in  the  exercise  whereof  an  extraordinary 
remedy  will  sometimes  be  extended  to  an  applicant,  in  pur- 
suance of  the  great  principle,  that  "  where  there  is  a  right 
there  is  a  remedy ; " — sometimes  it  will  be  refused,  viz.,  where 
private  convenience  is  made  to  bend  to  general  considera- 
tions of  expediency  or  motives  of  policy. 

The  extraordinary  jurisdiction  exercised  by  our  legal  tri- 
bunals in  cases  other  than  those  above  alluded  to,  is  for  the 
most  part :  1,  by  writ  of  mandamus ;  2,  by  writ  of  injunc- 
tion ;  3,  by  writ  of  prohibition  ;  4,  by  proceedings  in  the 
nature  of  a  writ  of  quo  wai-ranto  ;  5,  by  writ  of  certiorari ; 
6,  on  interpleader ;  7,  by  garnishment  ;  8,  by  summary  pro- 
ceedings for  the  recovery  of  possession  of  small  tenements  ; 
9,  by  proceedings  for  the  specific  delivery  of  chattels  ;  10,  by 
criminal  information ;  11,  by  writ  of  habeas  corpus  ;  12,  by 
petition  of  right  and  monstrans  de  droit. 
Mandamus.  1.  The  Writ  of  TTiaudaTnus  is  termed  a  high  prerogative 
writ  (o)  issuing  in  the  Queen's  name  out  of  the  Court  of 
Queen's  Bench  on  special  application  made  to  it  by  motion. 
The  writ  commands  those  to  whom  it  is  directed  to  perform 
some  specified  duty  (p).  It  is  granted  on  the  oath  of  the 
party  injured,  where  he  "hath  aright  to  have  anything  done, 
and  hath  no  other  specific  means  of  compelling  its  perform- 
ance" (g) ;  and  also  sometimes  where  the  method  of  redress 
provided  by  the  law  is  tedious  or  incomplete  (r)  j  the  Court, 

(o)  As  to  the  meaniag  of  the  term  citing  S.  v.  Bishop  of  Cheater,  1  T.  K. 

"prerogatiye"   as  applied  to  the  writ  404;  Frosty.  Mayor,  Sc,  of  Chester, 

of  Mandamus,   see  Tapping  on  Manda-  5  E.  &  B.  531  ;  and  R.  v.  Marquis  of 

mus,  p.  4  ;  per  Lord  Mansfield,  0.  J.,  Stafford,  3  T.  E.  652.  SeeiJr.  Aslcew's 

R.    Y.    Cowle,    2    Bur.    855  ;    R.    v.  case,  Burr.  2188-9  ;  R.  v.  St.  Eathe- 

Eeathcote,  10  Mod.  54.  rine's  Bock  Co.,  4  B.  &  Ad.  360  ;   R. 

(p)  3  Bla.  Com.,  p.  110.  v.  Severn  and  Wye  R.  0.,  2  B.  &  Aid. 

(q)  See  Mayor  of  Rochester  v.  Reg.,  646,  commented  on  per  Lord  Denman, 

E.  B.  &E.  1031,  1033.  C.   J.,  Rq/.   v.  OamUe,  11  Ad.  &  E. 

(r)  See  per  Sir  W.  Follett,  arguendo,  72. 
Vdey  V.  Burder,   12  Ad.  &  E.  266, 
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however,  will  refuse  to  exert  its  extraordinary  powers  of 
redress  by  mandamus,  where  the  ordinary  remedy  by  action 
at  law  is  adequate  to  enforce  the  legal  right  in  question  (s). 
And  although  a  mandamus  will  be  granted  "when  that  has 
not  been  done  which  a  statute  orders  to  be  done,"  it  will  not 
be  allowed  to  go  "  for  the  purpose  of  undoing  what  has  been 
done"  (t). 

The  proceeding  by  mandamus  appears  indeed  to  have  been 
"  originally  confined  in  its  operation  to  a  very  limited  class 
of  cases  affecting  the  administration  of  public  affairs ;  such 
as  the  election  of  corporate  officers,  the  restoration  of  officers 
improperly  removed,  the  compelling  inferior  courts  to  proceed 
in  matters  within  their  jurisdiction,  or  public  officers  to  per- 
form duties  (u)  imposed  upon  them  by  common  law  or  by 
statute,  as  to  make  a  rate  and  the  like  "  (x).  In  more  recent 
times,  however,  the  applicability  of  the  remedy  in  question 
has  been  extended,  not  merely  to  the  cases  first  above  men- 
tioned, but  to  some  others.  In  the  course  of  modern  legis- 
lation, no  session  of  Parliament  occurs  in  which  Acts  of  Par- 
liament do  not  pass  for  making  railways,  forming  docks, 
building  bridges,  improving  towns,  and  for  carrying  out  an 
infinite  variety  of  public  works,  for  the  most  part  to  be  done 
by  joint-stock  corporations  or  companies  for  the  benefit  of 
shareholders.  Now  in  almost  every  Act  of  this  kind,  pro- 
visions are  to  be  found,  which  direct  that  the  company  shall  do 
certain  works  for  the  benefit  of  individuals,  exgr.,  "making 
communications  between  lands  intersected  by  works  autho- 
rised by'the  Acts,  substituting  new  buildings  for  others  which 

(s)  Reg.  T.  HuU  and  Selby  R.  C,  6  r.  Commissioners  of  SoutJiampton,  1  B. 

Q.  B.  70  ;  R^.  v.  Hopkins,    1  Q.  B.  &  S.  5. 

161;  Reg.  t.  Cliapter  of  St.  Peter's,  {t)  Per  Lord  Camplell,    C.   J.,  Bx 

Exeter,   12  Ad.   &   E.    512  ;   Reg.  v.  parte  Nash,  15  Q.  B.  95. 
Mayor,  &c.,  of  Oxford,   6  Ad.  &  E.  iu)  See  Mayor  of  Rochester -y.  Reg., 

349  ;  R^g.  v.  Bristol  and  Bxeter  R.  C. ,  supra,  n.  (g)  ;  Reg  v.  Mainwaring,  E. 

3  Eailw.   Cas.    777.      See  Moffatt  ,.  B.  &  E.  474. 
Dickson,  13  C.  B.  543  ;  Ex pwrte  Over-  (x)  C.  L.  Com.,  2nd  Rep.,  p.  40. 

seers  of  Downton,  8  E.  &  B.  856  ;  Reg. 
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have  been  necessarily  removed,  making  roads  and  communi- 
cations in  lieu  of  old  ones  blocked  up  or  injured,"  and  various 
other  works  of  a  similar  character  {y).  In  the  event  of  non- 
comphance  with  these  enactments,  the  individual  who 
suffers  detriment  therefrom  may  resort  to  the  remedy  of 
mandamus. 

Further,  the  Court  of  Queen's  Bench  will  in  general  exer- 
cise control  over  inferior  courts  by  mandamus,  when  the 
latter,  having  jurisdiction,  refuse  to  act  {z) ;  but  the  writ 
is  never  granted  on  the  ground  that  in  any  particular  case 
the  Court  below  has  come  to  an  unjust  or  improper  conclu- 
sion (a).  It  is  also  sometimes  issued  in  aid  of  legal  pro- 
ceedings, as  by  ordering  that  a  creditor  of  a  company  should 
be  at  liberty  to  inspect  the  register  of  the  shareholders  with 
a  view  to  his  issuing  execution  against  them  (t) — or  by  com- 
manding a  clerk  of  a  County  Court  to  issue  execution  after 
judgment  recovered  (c), — or  it  may  issue  to  the  mayor  and 
assessors  of  a  borough  commanding  them  to  revise  the  bur- 
gess list  (cZ). 
Return  to         It  may  be  observed,  that  the  writ,  in  the  first  instance, 

the  writ.  •'  .'     . 

commands  the  party  to  whom  it  is  addressed  to  do  the  act 
required,  or  to  make  a  return  thereto,    by  showing  cause 

[y)  C.  L.    Com.,   2nd  Eep.,  p.  40,  of  the  peaxse  may  have  refused  to  per- 

where  the  reader  will  find  the  former  form  :    Beg.  v.    DevereU,   3   E.   &  B. 

practicerelatingtomandamus described.  374;    S^.  v.   Justices  of  Bristol,  li. 

(z)  Eeg.  V.  Brown,  7  E.  &  B.  757.  479,  note. 

(a)  Reg.    v.    Justices  of  Worcester-  (b)  Reg.  t,  Derbyshire,  cfcc,  Co.,  S 

sliire,  3  E.  &  B.  477  ;    Sturgis  v.  Joy,  E.  &  B.  784  ;   Reg.  v.  Harrison,  9  Q. 

2  E.  &  B.  740  ;  Reg.  v.  Welch,  2  E.  &  B.  794. 

B.  357 ;   Reg.  t.  Archbishop  of  Can-  (c)  Reg.  t.  Fletcher,  2  E.  &  B.  279. 

terbury,  11  Q.  B.  483 ;  Reg.  v.  Fletcher,  When  it  is  doubtful  whether  the  act 

2  E.  &  B.  279.     See  Ex  parte  Mawby,  to  be  done  in  pursuance  of  a  mandamus 

3  E.  &  B.  718.  issued  to  a  county  court  judge  would 
The  11  &  12  Vict.  u.  44,  s.  5,  has  not  subject  him  to  an  action,  the  rule 

provided  a  procedure'by  rule,  which  may  will  not  be  granted  :    Reg.  v.  Dovoling, 

be  employed  instead  of  that  by  man-  2  E.  &  B.  204. 

damns,  for  the  purpose  of  determining  {d)  Mayor  qf  Rochester  v.  R^.,  E. 

any  question  as  to  the  legality  or  ille-  B.  &  E.  1024. 

gality  of  any  official  act,  which  a  justice 
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why  he  does  not  do  it  (e)  ;  and  unless  he  does  the  act  or 
succeeds  in  quashing  the  writ  as  being  insufficient  on  the  face 
of  it,  he  must  proceed  in  answer  to  the  writ  either  by  plea  or 
demurrer, — -but  if  judgment  is  given  against  him,  the  Court 
then  awards  a  peremptory  mandamus,  and  in  cases  of  pri- 
vate injury,  damages  and  costs  (/). 

When  a  rule  is  applied  for,  asking  that  a  writ  in  the 
alternative  shall  thus  issue,  such  a  rule  may  be  nisi  only,  or 
may  be  absolute  in  the  jBrst  instance,  and,  if  the  Court  shall 
think  fit,  it  "  may  bear  teste  on  the  day  of  its  issuing,  and 
may  be  made  returnable  forthwith,  whether  in  term  or  in 
vacation  "  (jg). 

A  peremptory  writ  of  mandamus  may  also  issue  after 
judgment  recovered  in  an  action  of  mandamus,  founded  upon 
the  C.  L.  Proc.  Act,  1854  (h).  When  under  this  Statute, 
"judgment  shall  be  given  for  the  plaintiff  that  a  mandamus 
do  issue,  it  shall  be  lawful  for  the  Court  in  which  such  judg- 
ment is  given,  if  it  shall  see  fit,  besides  issuing  execution  in 
the  ordinary  way  for  the  costs  and  damages,"  (in  those  cases 
where  they  are  claimed  in  addition  to  the  writ  of  mandamus) 
"  also  to  issue  a  peremptory  writ  of  mandamus  to  the  defend- 
ant commanding  him  forthwith  to  perform  the  duty  to  be 
enforced  "  (i) ;  and  a  writ  so  issued  will  have  the  same  force 
as  "  a  peremptory  writ  of  mandamus  issued  out  of  the  Court 
of  Queen's  Bench,  and  in  case  of  disobedience  may  be  en- 
forced by  attachment "  (k). 

(e)  See  Beg,   v.     Commissioners  of  mandamus."     The  otier  statutes,  by 

Southampton,  IB.  &  S.  5.  which  proceedings  by  mandamus  are 

(/)  As  to  the  costs  of  these  proceed-  regulated,  are  4  Anne,  o.  16  ;    9  Anne, 

ings,  see  Seg.  t.  Justices  of  Surrey,  9  u.  20  ;  1  Will.  4,  c.  21  ;  6  &  7  Vict.  c. 

Q.  B.  37  ;  Heg.  r.  Harden,  1  B,  C.  C.  67.     By  the  last-mentioned  stat.,  s.  2, 

214  ;   Reg.  t.  South  Eastern  E.  C,  Z  a  judgment  in  mandamus  may  be  taken 

H.  L.  Ca.  471.  into  a  Court  of  error  ;  see  for  instance, 

(g)  C.  L.  Proc.  Act,  1854,  s.    76.  Reg.  v.  SadcOers'  Co.,  4  B.  &  S.  570  ; 

By  s.  77,  the  provisions  of  the  C.  L.  S.  C,  10  H.  L.  Ca.  404. 
Proc.  Acts,    "so  far  as  they  are  appli-  (h)  Ante,  p.  128. 

cable,  shall  apply  to  the  pleadings  and  (i)  C.  L.  Proc.  Act,  1854,  rf.  71. 

proceedings  upon  a  prerogative  writ  of  (i)  Id.,  s.  73.    ' 
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Injunction. 


ProMbition. 


Prohibition 
to  Ecclesias- 
tical Court. 


2.  Of  the  writ  of  injunction  also  given  to  the  superior 
Courts  of  Common  Law  by  the  C.  L.  Proc.  Act,  18o4<  {I),  I 
have  already  spoken  (m).  The  proceedings  in  connection 
with  it  are  required  to  be  the  same  as  nearly  as  may  be, 
and  subject  to  the  like  control,  as  in  an  action  to  obtain  a 
mandamus  [n). 

3.  The  writ  of  prohibition  issues  out  of  a  superior  Court 
at  Westminster  (o),  and  is  directed  to  the  Judge  of  an  inferior 
Court,  or  the  parties  to  a  suit  therein,  or  both  conjointly, 
requiring  that  the  proceedings  which  have  been  commenced 
there  be  either  conditionally  stayed  or  peremptorily 
stopped  (p).  The  object  of  the  writ  is  the  keeping  of  the 
Court  to  which  it  is  directed  within  its  proper  jurisdic- 
tion (q),  or  to  repress  the  assumption  of  authority  by  any 
pretended  court  (r). 

The  writ  of  prohibition  may  issue  to  a  court  ecclesias- 
tical (s),  where  something  is  being  done  by  it  "contrary  to 


{I)  C.  L.  Proc.  Act,  1854,  ss.  79-82. 

{m)  Ante,  p.  129. 

(n)  C.  L.  Proc.  Act,  1854,  ».  81. 

(o)  Com.  Dig.  Prohibition  (B.)  ; 
Anon.,  1  P.  "Wms.  476  ;  Blackborouyli 
y.  Davis,  Id.  43.  See  13  &  14  Vict, 
c.  61,  s.  22. 

As  to  whether  the  granting  of  a  pro- 
hibition is  ex  debito  justitise  or  discre- 
tionary, see  Bac.  Abr.  Prohibition  (B. ), 

{p)  Anon.,  6  Mod.  308  ;  Bac.  Abr 
Prohibition  (P.). 

(5)    Com.     Dig.     Prohibition    (C.) 
Salk.  552  ;  Meg.  v.  Herfm-d,  3  E.  &  E, 
115,  which  shows  that  prohibition  may 
issue  to  a  Court  having  criminal  juris 
diction. 

()•)  diamiers  v.  Jennings,  Salk.  553. 

(s)  In  earlier  times,  one  of  the  main 
uses  of  the  writ  of  prohibition  was  to 
restrain  the  jurisdiction  of  the  Ecclesi- 
astical Courts ;  and  the  reader  is  re- 
ferred to  Coke,  2nd  Inst.  tit.  "  Articuli 


Cleri "  for  the  history  of  the  disputes 
between  the  common  law  and  ecclesi- 
astical courts,  in  respect  of  the  prohi- 
bitions issued  to  the  latter  by  the 
former  ;  he  will  there  also  learn  how  it 
happens  that  the  grounds  for  a  prohibi- 
tion against  a  spiritual  court  (the  prac- 
tice of  which  is  founded  on  the  civil 
law)  are  in  some  respects  different  from 
those  upon  which  the  writ  is  granted 
against  other  inferior  couiis.  See  per 
Coltman,  J.,  Toft  v.  Rayner,  5  C.  B. 
162  ;  Norris,  app.,  Carrington,  resp., 
16  C.  B.,  N.  S.,  396.  Many  authori- 
ties as  to  granting  this  writ  are  collected 
in  the  notes  to  Ex  parte  Tucker,  1  M. 
&  Gr.  519.  See  also  HaXlaek  v.  Cam- 
Iridge  Univ.,  1  Q.  B.  593  ;  Re  Dean 
of  York,  2  Q.  B.  1  ;  Bwrderr.  Yeley, 
12  Ad.  &  E.  233  ;  Ex  parte  Denison, 
4  E.  &  B.  292 ;  In  re  Gorham  v. 
Sishop  of  Exeter,  5  Exch.  630  ;  S.'  0., 
10  C.  B.  102 ;  15  Q.  B.  52. 
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the  general  law  of  the  land,  or  manifestly  out  of  the  jurisdic- 
tion of  the  court "  (t). 

Thus,  if  an  ecclesiastical  court  "meddle  with  a  matter 
purely  temporal "  (u),  civil,  or  criminal  (x),  or  with  a  wrong 
for  which  at  common  law  there  is  a  remedy  (y),  it  oversteps 
its  jurisdiction — and  so  where,  either  in  the  construction  of  a 
statute  the  spiritual  court  errs,  or  where  a  suit  therein  is 
""  determined  contrary  to  the  right  by  the  common  law  "  (s), 
the  remedy  is  by  prohibition.  This  principle  indeed  of  the 
pre-eminence  of  the  common  law  is  broadly  laid  down  by 
"Lord  ELlenhoTOugh,  C.  J.,  when  he  says,  "The  Courts  of 
common  law  have  in  all  cases  in  which  matter  of  temporal 
nature  has  incidentally  arisen,  granted  prohibitions  to  courts 
acting  by  the  rules  of  the  civil  law,  where  such  courts  have 
decided  on  such  temporal  matters  in  a  manner  different  from 
that  in  which  the  Courts  of  common  law  would  decide  upon 
the  same  "  (a). 


llie  jnrisdictionof  the  Ecclesiastical 
Courts  has  been  greatly  abridged  by 
stats.  20  &  21  Vict.  cc.  77  &  85. 

(*)  Per  lAttledale,  J.,  Ex  parte 
Smyth,  3  Ad.  &  E.  724  ;  per  TaZfourd, 
J.,  Ex  parte  Stm-y,  12  C.  B.  777  ;  Vin. 
Abr.  Prohibition  (Q.). 

Where  the  judge  of  any  inferior 
court,  spiritual  or  temporal,  is  inte- 
rested in  a  cause,  a  prohibition  will 
issue  to  restrain  him  from  hearing  it. 
See  Ex  parte  Medmn,  1  E.  &  B.  609. 
See  also  Keg.  t.  Jiistices  of  Hertford- 
shire, 6  Q.  B.  753  ;  Dimes  t.  Grand 
Junction  Canal  Co.,  3  H.  L.  Ca.  759. 

(«)  As  opposed  to  mere  "  spiritualia : 
— sic  dicta  quia  nou  habent  mixturam 
temporalium  :"  2  Inst.  488. 

(x)  Bac.  Abr.  Prohibition  (L. ). 
•     {y)  Galizard  v.  SigauU,  Salk.  552 
Free  t.  Burgoyne,    5   B.  &  C.  400 
Townsendv.  Thorpe,  2Ld.  Ilaym.1507, 

As  to  what  was  ' '  ecclesiastical  slan 
der,''  see  Smith  v.  Wood,    Coxeter  v. 


Parsons,  2  Salk.  692  ;  and  Acebery  y. 
Barton,  Id.  693.  But  the  18  &  19 
Vict.  ti.  41,  abolishes  the  jurisdiction  of 
ecclesiastical  courts  for  defamation. 

{z)  Com.  Dig.  Prohibition  (G.  23)  ; 
per  Lord  Ellenborough,  C.  J.,  Gould  v. 
Gapper,  5  East,  366 ;  Ex  parte  Med- 
win,  1  E.  &  B.  609  ;  Ex  parte  Story, 
12  C.  B.  767  ;  per  liarA.  Eenyon,  C.  J., 
Leman  v.  Goulty,  3  T.  K.  4  ;  Duke  of 
Rutland  v.  Bagshawe,  14  Q.  B.  869. 

Where  the  jurisdiction  in  the  common 
law  and  ecclesiastical  courts  is  concur- 
rent, the  proceedings  in  the  latter  must 
be  pro  salute  animse — to  punish  the  sin, 
not  to  recover  damages  :  Bac.  Abr.  Pro- 
hibition (L.  5). 

{a)  Gould  V.  Gapper,  5  East,  371  ; 
Breedon  v.  Gill,  5  Mod.  272 ;  Bac. 
Abr.  Prohibition  (L.  5).  But  where 
the  spiritual  court  has  sole  jurisdiction, 
its  proceedings  need  not  be  goTCrned  by 
the  rules  of  common  law  :  Com.  Dig. 
Prohibition  (G.  22). 
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Prohibition      Prohibition  to  the  temporal  courts  is  limited  to  those  cases 

to  the  tern-        -  -,,-.,  ,-,^ 

porai  courts,  where  they  act  either  without,  orm  excess  of  jurisdiction  {o). 
Thus  the  writ  will  not  lie  in  respect  of  mere  irregularities 
which  may  have  occurred  in  the  proceedings  of  the  inferior 
court  (c),  nor  because  the  Judge,  in  deciding  any  particular 
question  properly  before  him,  has  erred  in  his  judgment  upon 
the  law  (cf) ;  but  the  applicant  (e)  may  be  put  to  declare  in 
prohibition  if  the  question  raised  on  argument  appear  doubt- 
ful (/),  or,  perhaps,  if  it  is  required  by  the  party  against 
whom  the  application  is  made  (g).  In  the  declaration  must 
be  set  forth  the  grounds  on  which  the  prohibition  is  de- 
manded ;  to  this  declaration  "  the  party  defendant  may 
demur  or  plead  such  matters  by  way  of  traverse  or  otherwise 
as  may  be  proper  to  show  that  the  writ  ought  not  to 
issue  "  (A),  and  the  proceedings  are  then  continued  as  in  an 
ordinary  action  to  judgment  (i).     If  the  verdict  and  judg- 


(b)  See  Mayor,  &c, ,  of  London  v. 
Cox,  L.  E.  2  H.  L.  239  ;  Tinniswood 
T.  Pattison,  3  C.  B.  243  ;  IMey  T. 
Harvey,  5  D.  &  L.  648;  Zohrab-r. 
Smith,  Id.  639  ;  Jones  r.  Jones,  Id.  628  ; 
Marsden  t.  Wardle,  3  E.  &  B.  695 ; 
Thompson  v.  Ini/ham,  14  Q.  B.  710  ; 
Re  Bowen,  21  L.  J.,  Q.  B.,  10.  Ea/rl 
of  Harrington  t.  Ramsay,  8  Exch. 
879  ;  S.  C,  2  E.  &  B.  669  ;  Mossop  v. 
Great  Northern  R.  C,  16  C.  B.  585, 
17  C.  B.  130. 

(c)  Ex  parte  Story,  8  Exoh.  195. 
But  see  Ex  parte  M'Eee,  9  Exch.  261. 

{d )  Ex  parte  Rayner,  5  C.  B.  162  ; 
Ellis  T.  Watt,  8  C.  B.  614. 

See  13  &  14  Vict.  o.  61,  s.  22,  19  & 
20  Tict.  u.  108,  ss.  40-42,  in  respect 
of  tlie  writ  issuing  to  tie  judge  of  a 
county  court. 

As  to  writs  of  prohibition  to  the  Ad- 
miralty Courts,  see  In  re  Place,  8 
Exch.  704  ;  Lord  Camden  t.  Home, 
4  T.  E.  382  ;  to  the  Vice-Chancellor, 
&c.,  of  the  University  of  Cambridge, 


see  Ex  parte  Death,  18  Q.  B.  647 ; 
to  sheriff  and  commissioners,  under  9 
&  10  Vict.  c.  38,  see  Chabot  v.  Lord 
Morpeth,  15  Q.  B.  446  ;  to  magistrates 
to  stay  proceedings,  even  after  convic- 
tion, Rich  V.  A  nderson,  3  Ir.  Ch.  Eep. 
463 ;  R.  V.  Biirnaby,  2  Ld.  Kaym. 
900. 

(e)  As  to  who  may  apply  for  the 
writ,  see  Com.  Dig,  Prohibition  (E.)  ; 
2  Inst.  607  ;     Wadsworth  v.   Queen  of 

lin,  and  De  Haher  v.  Queen  of  Por- 
a,  17  Q.  B.  171. 

(/)  Exparte  Tucker,  1 M.  &  Gr.  534 ; 
Mossop  V.  Ch'eat  Northern  R.  C,  16 
C.  B.  585. 

(g)  Remington  v.  Dolby,  9  Q.  B. 
167. 

(h)  1  Will.  4,  0.  21,  s.  1. 

(i)  As  to  the  time  at  which  a  prohi- 
bition should  be  applied  for,  see  FuU  v. 
Hutchins,  Cowp.  422  ;  RicTcetts  v.  Bo' 
de-nham,  4  Ad.  &  E.  441  ;  Byerley  v. 
Windus,  5  B.  &'C.  1. 
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ment  be  for  the  plaintiff,  the  writ  of  prohibition  issues  (Jc), 
and  all  proceedings  must  be  suspended,  by  those  to  whom  it 
is  directed,  upon  pain  of  attachment. 

It  only  remains  to  notice  that  a  prohibition  may  issue  in 
some  instances  after  judgment  (t)  has  been  given  below  ;  and 
though  it  cannot  go  after  execution  has  been  completed  (m), 
yet  when  goods  seized  in  execution  remain  unsold  in  the 
hands  of  the  high  bailiff,  the  writ  may  go  to  stay  further 
proceedings  (n). 

4.  The  writ  of  Quo  Warranto — ^now  obsolete — was  a  writ  ^^^J'*'" 
of  right  of  the  Crown,  issuing  out  of  the  Queen's  Bench,  and 
lay  only  in  respect  of  an  usurpation  on  the  rights  or  preroga- 
tive thereof  (o).  Proceedings  by  information  (p)  in  the 
nature  of  a  writ  of  quo  warra/nto  are  now  substituted  in  the 
place  of  the  ancient  writ,  and  considerable  light  has  been 
thrown  upon  their  applicability  and  scope  by  the  judgment 
in  Barley  v.  Reg.  (q),  where  it  is  said  that  the  writ  was  wont 
to  be  brought  for  property  of  or  franchises  derived  from  the 
Crown  ;  but  the  practice  of  filing  informations  also  by  the 
Attorney-General  ex  officio,  in  lieu  of  this  writ,  is  very 
ancient  (r).  In  modem  times  moreover  (before  the  9  Anne, 
c.  20,  which  regulated  such  proceedings,  but  did  not,  as  has 
sometimes  been  said,  first  give  rise  to  them),  informations 
have  been  exhibited  by  the  king's  coroner  and  attorney,  at 


(i:)  H,  after  tte  writ  haa  been  issued,  A  clause  oontaining  an  order  of  resti- 

it  appears  to  tlie  Court  ttat  it  ought  tntion  is  sometimes  inserted  in  a  writ 

not  to  haTe  been  granted,  a  writ  of  con-  of  prohibition  :  JoJies  t.  Owen,  5  D.  & 

sultation  may  go,  which  in  fact  resolves  L.  669. 

the  prohibition  :   18  Edw.  1,  st.  2  ;    3  (o)  Per  Lord  Kenyan,  C.  J.,  Kincf 

Bla.  Com.,  p.  114.  v.  Shepherd,  4  T.  K.  381  ;   Frost  v. 

(l)  Marsden  v.  Wwrdle,  3  E.  &  B.  Mayor  of  Chester,  5  E.  &  B.  531. 

695  ;  Com.  Dig.  Prohib.  (D.) ;   2  Inst.  (p)  As  to  the  meaning  of  the  term 

602.  "information,''  see  post. 

(m)  BoUnson  v.  Lenaghan,  2  Bxch.  (<i)  12  CI.   &  P.  620,  cited  Reg.  v. 

333.  Hampton,  6  B.  &  S.  931. 

(n)  Kimpton  v.    WiUey,  1  L.  M.  &  (»•)  As  may  be  seen  by  referring  to 

P.  280.  Coke's  Entries. 
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the  instance  of  private  prosecutors  (s).  By  a  previous  sta- 
tute (4  &  5  W.  &  M.  c.  18),  certain  conditions  had  indeed 
been  imposed  in  restraint  generally  of  the  filing  of  informa- 
tions by  private  prosecutors  ;  and  under  the  provisions  of  this 
statute  and  of  stat.  9  Anne,  just  referred  to,  the  sanction  of 
the  Court  must  have  been  obtained  prior  to  taking  such  pro- 
ceedings (t),  the  Judges  exercising  "  a  discretion  to  grant  or 
refuse  them  to  private  prosecutors,  according  to  the  nature  of 
the  case  "  (u).  The  authorities  are  conflicting  as  to  the  cir- 
cumstances under  which  the  Court  should  thus  exercise  its 
discretion  and  allow  the  remedy  in  question,  as  regulated  by 
J^t  ta-  the  statute,  to  be  employed.  But  in  Barley  v.  Reg.,  already 
will  ue  for.  cited,  it  is  laid  down  that  "  this  proceeding  by  information  in 
the  nature  of  quo  warranto,  will  lie  for  usurping  any  office, 
whether  created  by  charter  alone  or  by  the  Crown  with  the 
consent  of  parliament,  provided  that  the  office  be  of  a  public 
nature  and  a  substantive  office — not  merely  the  function  or 
employment  of  a  deputy  or  servant  held  at  the  will  and  plea- 
sure of  othei-s  ;  for  with  respect  to  such  an  employment,  the 
Court  certainly  will  not  interfere,  and  the  information  will 
not  properly  He  "  (x). 

Thus  three  tests  of  the  applicability  of  the  proceeding  by 
information  in  the  nature  of  a  quo  warranto  are  presented 
— the  source  of  the  office,  its  tenure,  and  its  duties  (y)  ;  and 
within  the  limits  indicated  in  Barley  v.  Reg.,  it  is  the  appro- 

(s)  See  the   first   reported   case,   in  ■writ  of  quo  ■warranto  are  6  Edw.  1,  c. 

■whicli  the  course  ■was  pursued,  R.  t.  1,  and  18  Edw.  1,  st.  2. 

Mayor  of  Hertfm-d,  1  Ld.   Kaym.  426.  (u)  Per  Tindal,  C.  J.,   12  01.  &  F. 

See  also  B.  v.  Ch-egoi-y,  i  T.  K.  240,  538. 

II.   (a);  It.  T.  Williams,  1  Burr.  402,  (x)  Per  Tindal,  G.  J.,  12  01.  &  F. 

where  the  right  to  file  an  information  541,  542  ;  see  per  Lord  Brougham,  Id. 

at  common  law  by  the  king's  coroner  545  ;   R.    v.  Archdall,    8   Ad.    &  E. 

and  attorney  against  a  person  for  im-  284,  n.  (a) ;  Reg.  v.  Fox,  8  E.  &  B. 

properly  holding  a  court  of   record  is  939. 

recognised.  (y)  'Sex  Erie,  J.,  Reg.  v.  Guardians 

(t)  See  also  32  Geo.  3,  c.  58  ;  7  Will.  of  St.  Martin's,  17  Q.  B.  163  ;  where 

4  &  1  Vict.  c.  78  ;  and  6  &  7  Vict.  c.  see  also  the  remarks  of  the  other  learned 

89.     The  older  statutes  regulating  the  Judges  upon  Darley  y.  Reg. 
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priate  civil  {z)  remedy-to  try  disputes  between  private  parties 
as  to  the  authority  by  which  an  office  or  franchise  should  be 
held  (a),  and  to  oust  those  who  have  improperly  assumed  to 
exercise  either  (6). 

5.  The  writ  of  certiorari  is  issued  for  the  purpose  of.  re-  Certiorari. 
moving  a  suit  from  an  inferior  into  one  of  the  superior 
Courts  of  common  law  (c) ;  it  is  directed  to  the  Judge  or 
officers  of  an  inferior  court,  commanding  him  or  them  to 
return  the  record  of  a  cause  there  depending,  to  the  end  that 
more  sure  and  speedy  justice  may  be  done  between  the 
parties  (cf).  The  right  of  thus  removing  a  cause  exists  at 
common  law  (e),  but  has  from  time  to  time  been  limited  to 
some  extent  in  its  applicability  by  statute  (/). 


{z)  "Of  late  years  a  quo  warranto 
information  has  been  considered  merely 
in  the  nature  of  a  civil  proceeding," 
and  a  new  trial  may  therefore  be  had 
therein  :  R.  v.  Francis,  2  T.  K.  484  ; 
but  error  under  the  C.  L.  Proo.  Act, 
1852,  cannot  be  brought :  Reg.  t. 
Seale,  5  E.  &  B.  1. 

(a)  Ex  paHe  Eamshay,  18  Q.  B. 
173. 

(6)  In  re  Harris,  6  Ad.  &  E.  475. 

As  to  what  may  be  brought  under  the 
notice  of  the  Court  by  the  Attorney- 
General,  and  what  may  be  tried  at  the 
relation  of  a  private  individual,  by 
leave  of  the  Court,  see  per  Lord  Ten- 
terden,  C.  J.,  R.  v.  Ogden,  10  B.  & 
C.  233  ;  iJ.  V.  Corporation  of  Car- 
marthen, 2  Burr.  869  ;  R.  v.  M'JCay, 
5  B.  &  C.  640,  646  ;  R.  v.  White,  5 
Ad.  &  E.  613.  With  respect  to  who 
may  be  the  relator,  see  R.  v.  Hedges, 
11  Ad.  &  E.  163  :  R.  v.  Quayle,  Id. 
508  ;  R.  V.  Parry,  6  Ad.  &  E.  810  ; 
Reg.  V.  Alderson,  11  Ad.  &  E.  3  ;  and 
generally  as  to  the  pleading,  evidence, 
and  judgment  in  these  proceedings,  see 
Selw.  N.  P.  13th  ed.,  Tit.  "Quo  War- 
ranto ; "   2  Hawk.  P.  C.  c.  26,  ss.  3, 


4 ;   3  &  4  Will.  4,  c.  42,  s.  25. 

(c)  As  to  removing  a  judgment,  rule, 
or  order  of  an  inferior  court,  by  Judge's 
order,  without  a  writ  of  certiorari,  see 

1  &  2  Vict.  u.  110,  s.  22. 

To  remove  criminal  proceedings,  the 
writ  issues  in  general  from  the  Queen's 
Bench  (Bac.  Abr.  Certiorari  (A.))  ;  but 
as  to  removing  indictments  to  the  Cen- 
tral Criminal  Court,  see  4  &  5  Will.  4, 
c.  36,  s.  16  ;  Reg.  v.  SiU,  Dearsl.  10 ; 
Reg.  V.  WUks,  5  E.  &  B.  690.  See 
also  5  &  6  WiU.  4,  u.  60,  s.  95  ;  Reg. 
V.  Inhabs.  of  Sandon,  3  E.  &  B.  547. 

(d)  Bac.  Abr.  Certiorari  (A.),  (F.)  ; 
Landens  v.  SheU,  2  Dowl.  90  ;  Fx 
parte  Phillips,  2  Ad.  &  E.  686. 

A  certiorari  cannot  go  as  of  course  to 
a  Court  not  of  record.  As  to  the  proper 
mode  of  removing  a  suit  from  such  a 
Court,  see  Fx  parte  PhiUips,  2  Ad.  & 
E.  686  ;  Edwards  v.  Bowen,  5  B.  & 
C.  206. 

(e)  Symonds  v.  Simsdale,  2  Exch. 
533. 

(/)  See  21  Jac.  1,  c.  23,  s.  2 ;  1  & 

2  P.  &  M.  c.  13  ;  19  Geo.  3,  c.  70,  s. 
4  ;  7  &  8  Geo.  4,  c.  71 ;  9  &  10  Vict, 
c.  95,  s.  90  ;  13  &  14  Vict.  c.  61,  s. 
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Procedendo.  If  the  Superior  Court  should  consider  that  a  cause  has  been 
thus  improperly  removed,  it  may  issue  a  writ  of  proce- 
dendo (g),  commanding  the  inferior  Court  to  proceed,  or  the 
writ  of  certiorari  may  be  quashed  on  motion. 

Inter-  6.  Proceedings  by  interpleader  were  devised  by  statute  to 

enable  courts  of  law  to  give  relief  against  adverse  claims 
made  upon  persons  having  no  interest  in  the  subject  of  such 
claims  Qi).  For  this  purpose,  it  is  enacted  that,  if  a  defen- 
dant sued  in  any  action  of  assumpsit,  debt,  detinue,  or  trover, 
in  the  superior  Courts  of  Westminster,  shall,  after  declara- 
tion and  before  plea,  show  that  he  does  not  "claim  any 
interest  (i)  in  the  subject-matter  of  the  suit,  but  that  the 
right  thereto  is  claimed  (k)  or  supposed  to  belong  to  some 
third  party,  who  has  sued  or  is  expected  to  sue  for  the  same ; 
and  that  such  defendant  does  not  in  any  maimer  collude  (Z) 
with  such  third  party,  but  is  ready  to  bring  into  Court,  or  to 
pay  or  dispose  of  the  subject-matter  of  the  action  in  such 
manner  as  the  Court  or  any  Judge  thereof  may  order  or 
direct "  (m) ;  then  the  Court  or  Judge  may  order  such  third 
party  to  appear  and  state  the  nature  of  his  claim,  and  main- 
tain or  relinquish  it ;  and  the  Judge  may  further  "  order 
such  third  party  to  make  himself  defendant  in  the  same  or 
some  other  action,"  and  also  "direct  which  of  the  parties 
shall  be  plaintiff  or  defendant  on  such  trial,  or,  with  the  con- 
sent of  the  plaintiff  and  such  third  party,"  "  dispose  of  the 
merits  of  their  claims,  and  determine  the  same  in  a  summary 

16  ;  16  &  17  Vict.  ^.  30,  a.  4  ;  Beg.  v.  (h)  See  1  &  2  Wm.  i,  c.  58,  s.   1  ; 

Jewell,  7  B.  &  B.  140  ;  Seg.  v.  Mayor  Baker  v.  Bank  of  Australasia,  1  C.  B., 

of  Manchester,   7  E.  &  B.  453;  Reg.  N.  S.,  615. 
V.  DicTcenson,  Id.  837  ;  Reg.  v.  WUlcs,  (i)  Patorni  v.   Campbell,  12  M.  & 

5  E.  &  B.  690.     As  to  certiorari  lying  W.  277.    See  Holt  v.  Frost,  3  H.  &  N. 
to  county  court,  ajite,  p.  216  ;  Reg.  y.  821. 

SuU  Bock  Co.,   3  Eailw.   Ca.,  795 ;  (/fc)  Roach  v.  Wright,  8  M.  &  W. 

Reg.  V.  Lancaster  and  Preston  R.  C,  155. 

6  Q.  B.  759  ;  Brookman  t.  WenJhajn,  {1}  Belcher  v.  Smith,  9  Bing.  82. 
2  L.  M.  &  P.  233.  (m)  1  &  2  WiU.  4,  <;.  58,  =.  1. 

{g)  Reg.  v.  Scaife,  18  Q.  B.  773. 
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manner  "  (n).  Sheriffs  and  other  officers,  in  execution  of  pro- 
cess of  the  superior  Courts,  who  are  thereby  exposed  to  the 
hazard  and  expense  of  actions,  in  respect  of  claims  made  to 
goods  seized  by  assignees  of  bankrupts  and  other  persons, 
may  also  apply  to  the  Court  for  relief  and  protection  by  inter- 
pleader (o).  The  C.  L.  Proc.  Act,  1860,  has  introduced  yet 
further  and  important  provisions  affecting  the  practice  in 
suits  of  interpleader.  By  this  statute  the  proceedings  of  inter- 
pleader may  be  taken  "  though  the  titles  of  the  claimants  to 
the  money,  goods,  or  chattels  in  question,  or  to  the  proceeds 
or  value  thereof,  have  not  a  common  origin,  but  are  adverse 
to  and,  independent  of  one  another"  (ji).  So  also  when  any 
similar  claim  is  set  up  by  a  third  party  to  goods  taken  in 
execution  by  the  bailiff  of  a  county  court,  the  execution 
creditor  and  the  claimant  may  be  compelled  to  interplead  (q), 
7.  The  peculiar  mode  of  redress  afforded  by  the  C.  L.  oamish 

,  ment. 

Proc.  Act,  1854,  ss.  60 — 67,  may  be  mcluded  in  our  list  of 
Extraordinaiy  Remedies,  a  power  being  thereby  given  to  a 
judgment  creditor  in  a  Superior  (since  extended  to  the 
County  (r)  )  Court  to  attach  debts  due  from  any  third  person. 


(«)  Id.  ;  DeUer  v.  Prichett,  15  Q.  ford,  10  M.  &  W.  556  ;   ShoHi-idge  t. 

B.  1081 ;  Ridgway  v.  AUen,  29  L.  J.,  Ymng,  12  M.  &W.  5. 

Q.  B.,  97  ;  per  Pollock,  0.  B.,  Horton  ('p)  Sect.  12.     See  Best  v.  Bayes,  1 

T.  Earl  of  Devon,  i  Exch.  499  ;  Dal-  H.  &  C.  718. 

ton  V.  Midland  S.  0.,  12  C.  B.  458  ;  By  sect.  13  the  Court  or  judge  may 

Twrner  v.  Mayor,  iSsc,  of  Kendal,  13  direct  a  sale  of  the  goods  seized  im 

M.  &  W.  171 .  execution  and  claimed  by  a  third  party. 

Interrogatories  may  he  delivered  on  By  sect.  14  power  is  given  to  the  Court 

an  interpleader  issue  :  White  T.  Watts,  or  judge  to  decide  summarily  in  certain 

12  C.  B.,  N.  S.,  267.  cases.      By  sect.  15  a  special  case  is 

(o)  1  &  2  Will.    4,    c.    58,  ■  s.  6  ;  allowed  to  he  stated  when  facts  are  un- 

Cooper    T.   Asprey,   3  B.   &   S.   932 ;  disputed.     Provision  is  also  made  for 

Crump  V.  Day,  i  C.  B.  760  ;    White  taking  such  case  to  error,  s.  16. 

V.  Binstead,   13  C.  B.  304 ;   Oadsden  (q)  19  &  20  Yict.  c.  108,  s.  31. 

V.  Barrow,  9  Exch.  514 ;   Winter  v.  {r)  The  sections  of  the  C.  L.  Proc. 

Bwrtholomew,  11  Exch.  704.  Act,    1854,    concerning    garnishment, 

And  see  1  &  2  Vict.  c.  45,  giving  to  were  extended  to  the  County  Courts  by 

a  judge  the  same  powers  as  the  Court  order  in  Council,  Nov.  18, 1867. 
for  relief  of  sheriffs  :  Fiffgin  v.  Lang- 
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called  the  garnishee,  to  the  judgment  debtor.  Such  third 
party  has  under  the  act  full  opportunity  allowed  him  for 
showing  cause  against  an  order  on  him  by  a  Judge  to  pay 
such  debt  to  the  judgment  creditor,  and  his  liability  if  dis- 
puted may  be  tried  in  a  suit  by  the  judgment  creditor  against 
the  garnishee.  The  Judge  may  however  under  certain  pro- 
visions (s)  of  the  C.  L.  Proc.  Act,  1860,  in  his  discretion 
refuse  to  interfere  for  the  purpose  indicated,  where  from  the 
smallness  of  the  amount  to  be  recovered  or  of  the  debt  sought 
to  be  attached  or  otherwise,  the  remedy  sought  would  be. 
worthless  or  vexatious.  Should  a  lien  be  suggested  by 
the  garnishee  on  the  debt  sought  to  be  attached,  the  party 
claiming  such  lien  may  be  ordered  to  appear  before  the  Judge, 
and  state  the  nature  and  particulars  of  his  claim  upon  the 
debt.  After  due  investigation  of  the  matter  the  Judge  may 
order  execution  to  levy  the  amount  due  from  the  garnishee 
to  the  judgment  creditor,  or  may  order  that  the  latter  pro- 
ceed against  the  garnishee  in  accordance  with  the  provisions 
of  the  C.  L.  Pi'oc.  Act,  18-54,  and  may  bar  the  claim  of  lien 
set  up,  or  may  make  such  other  order,  upon  terms,  as  he 
shall  think  fit  {t). 
Eecovery  8.  The  Summary  proceedings  which  have  been  provided 
tenements,  for  enabling  a  landlord  to  recover  possession  of  small  tene- 
ments from  a  tenant,  who  holds  over  after  the  determination 
of  his  term,  may  be  taken  before  justices  of  the  peace,  under 
1  &  2  Vict.  c.  74,  or  before  the  judge  of  a  county  court,  under 
19  &  20  Vict.  c.  108  (u).  The  former  of  these  statutes  appUes 
where  the  premises  are  held  at  will,  or  for  any  term  not 
exceeding  seven  years  ;  and  the  tenant  is  liable  either  to  pay 
no  rent  or  a  rent  under  20^.  a  year  (x).     Proceedings  under 

(s)  Sects.  28-31.  Corp.  v.  China,  &c.,  Co.,  L.  R.  4  C.  P. 

(«)  Generally  as  to  garnishment,  see  155  ;  Haiiley  v.  SkermoeU,   1  B.  &  S. 

Wood   y.   Bmin,    L.   E.   2  Q.  B.  73  ;  1  ;  Jorm  v.  Thompson,  E.  B.  &E.  63. 

Mitchdl  V.  Lee,  Id.  259  ;  Pkkcnng  v.  (u)  Sects.  50-56., 

Ilfracomhe  S.  C,  L.  R.  3  C.  P.  235  ;  (x)  Sect.  1.    See  Jones  v.  Chapman, 

■      Crow  T.  RoUnson,  Id.  264  ;  Financial  14  M.  &  W.  124. 
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the  county  court  statute,  which  are  commenced  by  plaint  and 
summons,  and  refer  only  to  the  ordinary  relation  of  landlord 
and  tenant  (y),  are  restricted  to  those  tenancies  "where 
neither  the  value  of  the  premises,  nor  the  rent  payable  in 
respect  thereof,"  exceeds  the  sum  of  50/.  per  annum.  If  the 
term  of  tenancy  of  such  premises  has  expired  or  been  duly 
determined  by  notice,  but  the  tenant  persist  in  holding  over, 
then  upon  the  necessary  proofs  being  adduced  before  the 
Judge,  he  may  order  possession  to  be  given  to  the  landlord ; 
and  if  such  order  be  not  obeyed,  the  registrar  of  the  court 
may  issue  a  warrant  to  the  high  bailiff,  authorising  him  to 
give  such  possession,  who  may  in  obedience  to  the  wan-ant 
take  Math  him  all  necessary  assistance  (z).  If  the  title  comes 
in  question  the  County  Court  has  no  jurisdiction  in  these 
cases  (a).  An  appeal  however  lies  from  it  to  a  superior 
court,  where  the  yearly  rent  or  value  of  the  premises  exceeds 
20Z.,  or  by  leave  of  the  County  Court  Judge,  where  it  is 
less  than  that  amount  (6). 

9.  In  the  list  of  Extraordinary  Remedies  is,  on  account  DeUrery  of 

^  ^  specific 

of  its  peculiar  stringency,  included  the  procedure  available  chattels. 
for  compelling  the  delivery  to  plaintiff  of  specific  goods  or 
chattels  under  the  C.  L.  Proc.  Act,  1854,  s.  78  (c),  or  the 
Merc.  L.  Amendment  Act,  ]  856,  s.  2  (of). 

10.  A  criminal  inforvnation  is  a  proceeding  in  the  Court  criminal 

■^  ±  o  informa- 

of  Queen's  Bench  (e),  by  which  the  Attorney-General  or  the  ^'°°- 

(y)  Jones  V.  Owen,  5  D.  &  L.  669  ;  1  Vem.  273  n.  if)  ;  Wood  v.  Rowdiffe, 

Banks  r.  ReUeck,  2  L.  M.  &  P.  452  ;  2  Fh.  382. 

Crowley  v.  Yitty,  1  Exch.  319  ;  Fearon  (d)  Which  concerns  specific  deliyery 

V.  NorvaU,  5  D.  &  L.  444  ;  Ee  Earl  of  of  goods  on  Terdiot  for  plaintiff  in  any 

Ha/rrington,    2  E.  &  B.  669  ;  Kerhin  action  for  treach  of  contract  to  deliver 

T.  Kerhin,  3  E.  &  B.  399.  such  goods. 

(s)  19  &  20  Vict.  u.  108,  ss.  50-56  ;  (c)  An  information  in  the  Court  of 

T.  Loader,  3  H.  &  C.  520.  Exchequer  is  brought  in  respect  of  pro- 


(a)  Pearson  v.  GlazebrooJc,  L.   E.   3  perty  or  revenue  of  the  Crown,  for  in- 

Ex.  27.  trusion,  for  breach  of  the  excise  laws, 

(J)  30  &   31  Yict.   c.    142,   s.   13;  &c.,   see  Manning's   Exchequer  Pract. 

ante,  p.  21 7.  See  stat.  28  &  29  Vict.  c.  104,  for  regu- 

(c)  Ante,  p.  122 ;  see  Pusey  v.  Pusey,  lating  the  procedure  and  practice  in 

R 
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Queen's  attorney  and  coroner  "  gives  the  Court  to  understand 
and  be  informed  of"  a  misdemeanor.  It  differs  from  an 
indictment  principally  in  this  respect,  that  the  latter  is  found 
and  presented  by  the  grand  jury  (/),  "  whereas  an  infor- 
mation is  only  the  allegation   of  the   officer  who  exhibits 

it"(^). 

The  Attorney-General,  and  in  his  absence  the  Solicitor- 
General  (h)  has  a  right,  ex  officio,  to  file  a  criminal  informa- 
tion in  respect  of  any  misdemeanor ;  but  he  rarely  asserts 
this  right,  except  when  cases  brought  under  his  notice 
appear  of  so  grave  a  character  that  they  affect  good  govern- 
ment, as  being  imminently  dangerous  to  the  public  welfare 
or  directly  derogatory  to  the  dignity  of  the  Crown  (i).  An 
information  on  the  other  hand,  filed  at  the  relation  of  a 
private  individual,  by  the  Queen's  coroner,  is  always  in 
respect  of  some  misdemeanor,  which,  though  serious  in  its 
nature,  assumes  a  character  less  formidable  and  flagitious. 
Nor  can  proceedings  be  taken  in  this  latter  mode  without 
leave  of  the  Court  being  first  obtained,  and  security  there- 
upon given  to  prosecute  with  effect,  and  pay  costs  to  the 
defendant  if  he  should  be  acquitted  (Jc).  The  Court  exercises 
'^  its  discretion  in  thus  granting  or  refusing  permission  to  file 
a  criminal  information,  on  reference  to  the  nature  of  the 
offence  alleged,  and  the  surrounding  circumstances.  It  will 
decline  to  allow  an  information  to  be  filed  in  respect  of  any 

Cro-wn    suits    in  the  Exchequer,    and  1369-71. 

Efig.  Gen.  East.  T.   1866,  in  pursuance  (h)  In  re  Wilkes,  19  St.  Tr.  1102, 

thereof.  1127. 

(/)  Post,  Book  IV.,  Chap.  i.  (i)  Reg.   v.   Dmiglas,  13  Q.  B.  42, 

{g)  Bac.  Abr.  Informations  (A.).  74  ;  R.  r.  Burdett,  3  B.  &  Aid.  717 ; 

As  to  the  legality  of  informations  at  and  4  B.  &  Aid.  115  ;  2  Chitt  Crim. 

common  law,  and  their  prosecution  in  L.,  p.  88  ;  R.  v.  Haney,  3D.  &  R. 

the  Star  Chamber,  see  Prynn's  case,  5  464.     See  2  Hawk.  P.  C.  u.  26  ;  Bac. 

Mod.  459.     See  also  ySAowCT-'s  learned  Abr.  Informations  (B.). 

"intended argument," in iJ.  v.JBerchet,  (h)  4  &  5  W.  &  M.  c.  18.  As  to  de- 

1  Show.  107.     For  the  constitutional  fendant  recovering  costs,  see  6  &  7  Vict. 

character  of  the  proceedings  by  infer-  c.    96 ;   Reg.    v.  Latimer,    15   Q.  B. 

pation,  see  note  to  13  State  Tr.,  pp.  1077. 
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trivial  offence  (I),  or  where  tlie  accused  is  a  very  poor 
person  (m),  or  after  unnecessary  delay  has  occurred  in  apply- 
ing to  the  Court  (n) :  or,  generally,  unless  flagrant  misconduct 
on  the  part  of  the  alleged  misdemeanant,  and  entire  recti- 
tude on  the  part  of  the  applicant,  be  made  apparent  (n).  On 
the  other  hand  the  remedy  in  question  is  granted  by  the 
Court  in  cases  of  gross  libel  on  public  bodies  (o),  or  on  the 
public  conduct  of  individuals  holding  eminent  position  (as 
peers  and  members  of  the  House  of  Commons  (p)),  or' 
dignified  of&ce  (as  judges  and  magistrates  of  the  land  (q) )  ; 
and  in  some  cases  the  Court  will  lend  its  protection  when 
private  individuals  and  their  families  (r)  have  been  subjected 
to  malicious  and  excessive  insult  and  slander.  Criminal 
informations  may  also  be  filed  against  judges  and  magistrates 
for  illegal,  unjust,  and  wilfully  oppressive  conduct,  arising 
from  corrupt  and  malignant  motives  (s),  as  distinguished 
from  error  of  judgment. 

Again,  a  criminal  information  lies  for  bribery  or  an 
attempt  to  bribe  at  a  parliamentary  or  other  pubhc  elec- 
tion (t),  or  for  using  means  to  pervert  or  vilify  pubUc 
justice  (u),  for  challenging  another  to  fight  a  duel  (v),  or  for 

([)  Bac.  Abr.  Informations  (A.).  iJ.  v.  Dennison,  Lofft,  148  ;  iZ.  v.  Sen- 

(m)  Per    Lord     Mansfield,     C.    J.,  jidd,  2'BmT.  9S0. 

Anon.,  Lofft,  155.  (s)  Per  Lord  Campiell,  C.  J.,  R.  v. 

(n)  R.  V.  Robinson,  1  W.  Bla.  541 ;  Marshall,  4  E.  &  B.  480  ;  R.  v.  Bar- 

R.  V.  Jollie,  4  B.  &  Ad.  867;  R.  v..  i:er,    1  East,  186;   t^v  Ashhwrst,  J., 

Hartley,   R.    v.    O'Meara,    Id.    869,  R.  v.  Jackson,  1  T.  E.  653 ;   R.   r. 

n.  (a).  Saiiisbwry,  4  T.  E.  457  ;  R.  t.  Borron, 

(o)  R.  V.  WiOiams,  5  B.  &  Aid.  595  ;  3  B.  &  Aid.   432  ;   per  Patteson,  J., 

R.    V.  Jenaur,  7    Mod.    400  ;    R.   v.  Ex  parte  Fentiman,  2  Ad.  &  E.  129  ; 

Osborne,    2   Barnard.    166,    138  ;     2  per  AshJmrst,  J.,  R.    v.  BrooTce,  2  T. 

Swanst.  502,  n.  (c).  K.  190.     See  Reg.  v.  Badger,  4  Q.  B. 

{p)  R.  T.  SasweU,  1  DougL  387.  468. 

(q)  As   regards    slander  on   magis-  (t)  R.  v.  Isherwood,   2  Kenyon,  K. 

trates,  see  Ex  parte  OhapnMn,  4  Ad.  202. 

&  E.  773  ;  3  Chitt.  Crim.  L.  898  ;  Ex  (u)  R.  v.  Jolliffe,  i  T.  R.  285  ;  R.  t. 

parte  Duke  of  Marlborough,  5  Q.  B.  Watson,  2  T.  R.  199. 

955.  M  R.  T.  Larriea,  7  Ad.  &  E.  277. 

(r)  Reg.  v.  Gregory,  8  Ad.  &E.  907  ; 

R  2 
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giievous  personal  assault  (x),  as  well  as  in  other  cases  which 
need  not  be  here  particularised  (y). 

It  is  important  to  observe,  however,  that  the  Court  will 
never,  even  under  circumstances  such  as  those  just  indi- 
cated, lend  its  sanction  to  the  employment  of  the  extra- 
ordinary remedy  in  question,  when  he  who  seeks  it  has  par- 
ticipated in  any  way  in  the  misconduct  complained  of  (z), 
nor  where  he  does  not  come  for  the  assistance  of  the  Court 
"with  clean  hands"  (a) ;  nor  if  he  has  retaliated  with  the 
same  weapons  of  the  use  of  which  against  himself  he  com- 
plains (b) ;  nor  if  he  has  resorted  to  other  means  of  obtaining 
redress  or  satisfaction  (c).  Hence,  where  an  information  is. 
applied  for  in  respect  of  a  libel,  the  applicant  must,  in 
general,  swear  to  his  innocence  of  the  imputations  made 
against  him  (d) ;  and,  in  all  cases  he  must  adduce,  in  the 
first  iMstance,  sufficient  ground  in  support  of  his  motion  (e). 
Accordingly,  a  rule  nisi  for  a  criminal  information  is  some- 
times moved  for  by  one  who  would  clear  himseK  from  false 
and  slanderous  accusations,  the  main  object  of  the  applicant 
being  simply  to  employ  the  opportunity  thus  afforded  him 
of  filing  exculpatory  affidavits  (/). 

The  trial  on  a  criminal  information  takes  place  on  the 

(x)  R.  V.  OwUt,  11  Ad.  &  E.  587.  576,  u.  (a). 

(y)  See  Cole  Crim.  Inform,  pp.  38-  Where  a  rule  nisi  for  a  criminal  in- 

42.  formation  in  respect  of  a  libel  is  dis- 

(z)  R.  T.  Peach,  1  Burr.  548  ;  B.  v.  cliarged  in  tie  Queen's  Bench,  the  ap- 

Steward,  2  B.  &  Ad.  12 ;  iJ.  v.  GmiU,  plicant  is  not  precluded  from  bringing 

11  Ad.  &  E.  587.  an  action  in  another  Court,  in  respect 

(a)  Per  Lord  Mamfidd,  C.  J. ,  Lofft,  of  the  same  libel :   Wakley  t.  Cooke, 

315.  16  M.  &  W.  822. 

As   to  proceedings  on   criminal  in-  {d)  R.  t.   Maswell,  1  Dougl.   387 ; 

formations,    see   iJ^.   v.   Newman,   1  Cole  Crim.  Inform,  p.  63. 

E.  &  B.  268,  588  ;  S.  C,  Dearsl.  C.  C.  (e)    B.    v.     In/mhs.    of  Barton,    9 

85.  Dowl.  1022  ;    B.    ,.   Eve,  5  Ad.  &  E. 

(6)  Per  Lord  Senman,  C.  J.,  Beg.  780. 

V.    Proprietors    of    the    Nottingham  (f)  Per  liori  Denman,  G.    J.,   Ex 

Jov/rnal,  9  Dowl.  1043.  parte  Duke  of  Marlhoroiigh,  5  Q.  B. 

(c)  Beg.    V.   Ma/rshall,   4  E.  &  B.  956. 
476  ;    Ex  parte  Anon.,   4  Ad.  &  E. 
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civil  side  of  the  Court,  evidence  being  gone  into  touching  the 
facts  which  constitute  the  offence  {g).  If  the  defendant  be 
found  guilty,  he  may  move  for  a  new  trial,  or  in  arrest  of 
judgment;  but  should  he  take  neither  of  these  courses, 
matters  of  aggravation  and  extenuation  may  be  entertained 
upon  affidavit,  when  he  is  called  up  for  judgment. 

11.  The  reader  of  English  histoiy  being  necessarily  HaboM 
familiar  with  the  nature  of  the  writ  of  habeas  corpus,  will 
readily  understand  wherefore  this,  the  festinum  remedium, 
must  be  here  considered  amongst  Extraordinary  Remedies. 
The  record  of  the  struggles  made  to  maintain  this  mode  of 
rehef  in  its  full  force  and  integrity  proves  the  value  attached 
to  it  in  former  times.  At  earlier  epochs,  during  transitional 
stages  of  our  constitution  (h) — when  legal  rights  were  less 
perfectly  defined  or  less  capable  of  enforcement  than  they 
now  "are,  and  the  various  elements  in  the  state  were  un- 
settled and  ill-balanced — the  virtue  and  applicability  of  the 
writ  of  habeas  corpus  were  not  unfrequently  impugned, 
albeit  as  often  vigorously  re-asserted.  It  exists  in  these 
days,  the  most  important  remedy  of  the  class  now  under 
notice  which  a  Court  of  common  law  can  be  called  on  to 
afford  :  a  remark  whereof  the  truth  becomes  more  obvious, 
when  it  is  remembered,  that  the  writ  here  spoken  of  is 
adapted  (i)  to  effect  the  great  object  enunciated  in  Magna 
Charta  (j),  that  "  no  man  shall  be  taken  or  imprisoned  unless 
by  lawful  judgment  of  his  peers  or  by  the  law  of  the  land." 
How  essential  it  was  deemed  to  insist  upon  this  great  prin- 
ciple of  common  law  may  be  seen,  moreover,  by  reference  to 
subsequent  pages  of  the  statute  book.  Thus  the  25  Edw.  3, 
St.  5,  c.  4,  after  reciting  the  above  clause  in  Magna  Charta, 

(g)  R.  V.  STiarpness,  1  T.  R.  229  ;  Const.,  pp.  549-553. 

R   V.  Withers,  3  T.   R.  428  ;    S.  v.  (i)  4  Inst.  182,  290. 

Bwrdat,  4  B.  &  Aid.  314,  319.     As  to  (j)  9  Hen.  3,  c.  29,  which  is  only 

costs,  see  Reg.  v.  SavUe,  18  Q.  B.  783.  declaratory  of  the  common  law,  2  Inst., 

(A)  See  Hall.  Const.  Hist.,  8th  ed.,  Pref.  46. 
vol.  3,  p.    12 ;  Rowland's  Man.  Eng. 
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-which *is  designated  as  "the  great  charter  of  our  liberties," — 
^proceeds  to  enact,  that  thenceforth  none  shall  be  taken  by 
petition  or  suggestion  made  to  our  Lord  the  King  or  to  his 
council,  unless  it  be  by  indictment  or  presentment  of  the 
good  and  lawful  people  of  the  same  neighbourhood,  or  by  pro- 
cess made  on  wiit  original  at  common  law ;  and  in  another 
statute  of  the  same  reign  (k)  the  like  doctrine  is  again  une- 
quivocally declared. 

On  one  memorable  occasion  (J),  when  tbe  principles 
affirmed  in  Magna  Charta  and  the  practical  method  of  as- 
serting them  (m)  by  writ  of  habeas  corpus  were  contested, 
the  arguments  both  of  the  bench  and  of  the  bar  not  only  set 
forth  elaborately  the  learning  connected  with  the  writ  in 
question,  but  also  show  in  how  many  antecedent  cases  the 
liberty  of  the  subject  had  been  violated  with  impunity,  and 
how  important  consequently  it  was,  that  the  law  wMch 
assumed  to  protect  that  liberty  should  be  vindicated.  It 
will  be  remembered,  that  one  of  the  marked  consequences 
of  this  case  was  the  Petition  of  Right  {n),  which  was  followed 
by  the  statute  abolishing  the  Star  Chamber  (o),  and  by  an 
"Act  for  the  better,  securing  the  Liberty  of  the  Subject,"  &c., 
usually  styled  the  Habeas  Corpus  Act  (p). 

This  latter  enactment  introduced  no  new  principle  into 
the  law  of  England ;  there  being  abundant  evidence  to  show 
that  the  right  to  the  writ  now  spoken  of  existed  at  common 
law  (g).  The  provisions  of  the  Habeas  Corpus  Act  were, 
however,  mainly  levelled  against  this  right  being  rendered 

(i)  42  Edw.  3,  c.  3.  Man.  Eng.  Const.,  p.  334. 

(I)  Darnell's  case,   3  How.    St.   Tr.  (p)  81  Car.  2,  c.  2. 

1;  and  see  the  General  Index  to   the  {q)  Tkomlinson's  case,  12  Eep.  104; 

same  work  (vol.  27),  tit.  Habeas  Cor-  Ex  parte  Sandilands,  21  L.  J.,  Q.  B., 

pus,  for  further  references.  342  ;  JSx  parte  Besset,  6  Q.   B.   481 ; 

(m)  2  Inst.  55.  Leonard  Watson's  case,  9   Ad.   &  B. 

(«)  3  Car.  1,  c.  1.     See  HaU.  Const.  731. 

Hist.,  8th  ed.,  vol  1,  p.  414  ;   Macau-  And  see  the  Petition  of  Right,  3  Oar. 

lay,  Hist.  Eng.,  vol.  1,  Chap.  2.  1,  e.  1. 

(o)  16  Car.    1,   o.    10  ;    Rowland's 
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inoperative,  and  against  the  keeping  in  illegal  custody  of 
those  who  had  "  been  committed  for  criminal  or  supposed 
criminal  matters/'  contrary  "  to  the  known  laws  of  the  land, 
whereby  many  of  the  king's  subjects  have  been,  and  hereafter 
may  be,  long  detained  in  prison  in  such  cases  where  by  law 
they  are  bailable,  to  their  great  charges  and  vexation  "  (r). 
The  2nd  section,  therefore,  proceeds  to  enact  how  the  writ 
shall  be  promptly  returned  and  obeyed  in  all  such  cases  of 
criminal  or  supposed  criminal  nature,  unless  the  commitment 
be  "  for  treason  or  felony,  plainly  and  specially  expressed  in 
the  warrant  of  commitment; "  and  in  this  latter  case  provi- 
sion is  made  by  the  7th  section  of  the  Act,  for  the  speedy 
trial  or  discharge  from  imprisonment,  either  on  or  without 
bail,  of  the  prisoner. 

Another  important  statute  (56  Geo.  3,  c.  100,  intituled 
"An  Act  for  more  effectually  securing  the  Liberty  of  the 
Subject "),  relating  also  to  the  writ  of  habeas  corpus,  had  for 
its  object  the  extending  of  "  the  remedy  of  such  writ  and 
enforcing  obedience  thereunto,  and  preventing  delays  in  the 
execution  thereof,"  to  those  cases  where  persons  are  confined 
"otherwise  than  for  some  criminal  or  supposed  criminal 
matter,"  except  persons  imprisoned  for  debt  or  by  process  in 
any  civil  suit  (s). 

It  may  be  observed,  that  the  writ  of  hab.  corp.  ad  subjici- 
endum, to  which  the  above  statutes  mainly  refer,  and  to 
which  we  are  now  confining  our  attention,  is  one  only — 
though  incomparably  the  most  important — of  a  rather  large 
class  of  writs  of  habeas  corpus  (t).      Its  object    being,  as 


(r)  31  Car.  2,  c.  2,  a.  1.     See  Cob-  dum,  ad  faciendum  et  recipiendum,  &c. 

left  V.  Slowman,  9  Exch.  633  ;  S.  C,  The  ivrit  ad  faciendum  et  recipiendum 

4  Bxch.  747  ;    Hall.  Const.  Hist.,  8th  (or,  as  it  is  sometimes  called,  of  habeas 

ed.,  Tol.  2,  pp.  352-3.  corpus  cum  caus&)  issues  to  bring  up  the 

(s)  Sect.  1.  person  of  a  defendant  who  is  in  custody 

(t)  These  other  writs  of  habeas  cor-  under  civil  process  of  an  inferior  Court, 

pus  are  ad  testificandum,  ad  prosequen-  and  likewise  to  remove  the  suit,  con- 

dum,  ad  satisfaciendum,  ad  responden-  nected  with  which  he  has  been  taken 
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How 
granted. 


Betum  to 
the  writ. 


already  indicated  (u),  to  effect  deliverance  from  illegal  confine- 
ment (x),  it  commands  the  party  detaining  the  prisoner  to 
produce  his  body,  with  the  true  statement  of  the  time  of  his 
caption  and  the  cause  of  his  detention  (y).  The  writ  is 
granted  on  motion  out  of  any  one  of  the  superior  Courts  of 
common  law,  wherever  probable  and  sufficient  ground  has 
been  as.signed  for  the  interposition  of  its  authority  (z),  and 
lies  to  any  part  of  the  Queen's  dominions,  not  having  a 
Court  of  justice  with  authority  to  issue  such  writ  (a),  and  to 
insure  its  due  execution  (6),  for  the  Sovereign,  it  has  been 
said,  ought  to  have  an  account  why  any  of  his  subjects  are 
imprisoned  (c). 

The  return  to  the  writ  is  made  by  producing  the  prisoner, 
and  setting  forth  the  grounds  and  proceedings  upon  which 
he  is  in  custody  (d).     If  this  return  is  deemed  to  present 


in  execution,  into  the  superior  Court, 
whence  the  writ  has  issued  ;  MitcheU 
y.  Micheaon,  1  B.  &  0.  513  :  as  to  the 
difference  between  which  proceeding 
and  that  by  certiorari,  see  Cleric  t. 
Mayor,  <fcc.,  of  Berwich,  4  B.  &  C.  649 ; 
Palmer  v.  Forsyth,  Id.  401. 

(m)  As  to  the  case  of  a  prisoner  im- 
properly convicted  byjusticesatsessions, 
see  In  re  Blues,  5  E.  &  B.  291.  As  to 
bringing  up  the  body  of  h.  witness 
before  an  arbitrator,  see  Graham  v. 
Cflovei;  Id.  591.  See  further,  as  to  the 
object  to  which  this  writ  may  be  ap- 
plied, Mr.  Fry's  report  of  The  Cana- 
dian Prisoners' case ;  S.  C,  5  M.  & 
W.  32,  9  Ad.  &  E.  731 ;  Re  Allen,  30 
L.  J.,  Q.  B.,  38  ;  InReBelson,  7  Moo. 
P.  C.  C.  114  ;  R.  T.  Lord  Ferrers,  1 
Burr.  631. 

(x)  Ex  parte  Child,  15  C.  B.  238  ; 
In  re  HahevM,  12  C.  B.  223. 

(y)  In  re  Bailey,  3  E.  &  B.  607.  If 
this  writ  be  issued  to  bring  up  the 
•body  of  a  person  in  private  custody,  as 
an  infant  or  a  lunatic,  the  clause  cum 


causS.  is  omitted  :  Tidd's  Forms,  8th 
ed.,  p.  123  ;  Re  Bdson,  7  Moo.  P.  C. 
C.  131-2.     See  Reg.  v.  Clarice,  7  E.  & 

B.  186,  as  to  the  application  of  the 
writ  to  decide  on  the  proper  custody  of 
an  infant  under  the  age  of  ten  years. 

(s)  Sobhouse's  case,  3  B.  &  Aid. 
420  ;  Brenan's  case,  10  Q.  B.  492 ; 
Re  Dunn,  5  0.  B.  215  ;  Re  Cowgill, 
16  Q.  B.  336  ;  Expwrte  Bradbury,  14 

C.  B.  15  ;  Re  Catherine  Newton,  13 
Q.  B.  716  ;  Re  Francis  Newton,  16 
C.  B.  97. 

The  writ  of  hab.  corp.  may  be  award- 
ed in  vacation  on  application  to  a  judge 
at  chambers. 

(a)  See  Ex  parte  Brown,  5  B.  &  S. 
280. 

(5)  25  Vict.  c.  20,  s.  1. 

(c)  Bac.  Abr.  Hab.  Corp.  (B.)  2  ;  R. 
T.  Cowle,  2  Burr.  834  ;  Cams  Wilson's 
case,  7  Q.  B.  984 ;  Crawford's  case,  13 
Q.  B.  613. 

(d )  Disobedience  to  the  writ  is  pu- 
nishable by  attachment  ;  see  Comer's 
Cr.  Off.  Pr.,  p.  116. 
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sufficient  matter  in  justification  of  the  prisoner's  detention, 
he  is  remanded  to  his  former  custody ;  if  insufficient,  he  is 
discharged  therefrom  (e).  The  return  cannot  be  traversed  (/), 
nor  need  it  be  verified  by  affidavit  {g) ;  but  its  validity  is 
determined  upon  argument  (Ji),  on  the  day  of  the  return, 
though  sometimes  new  matter  is  allowed  to  be  introduced  to 
guide  the  discretion  of  the  Court  (i).  A  writ  of  habeas 
corpus  will  indeed  sometimes  be  quashed  on  the  ground  of 
irregularity  or  fraud,  but  not  for  matter  that  could  have  been 
properly  returned  to  it  (A;). 

Although  the  space — necessarily  limited— which  has  been 
here  devoted  to  a  consideration  of  the  writ  of  habeas  corpus, 
might  be  well  deemed  inadequate  thereto,  if  measured  solely 
by  the  importance  of  the  theme,  yet  its  social  value,  as  well 
as  its  constitutional  significance,  have  been  to  some  extent 
indicated,  and  may  be  more  fully  appreciated  on  reference  to 
the  various  authorities  which  have  been  cited.  Under  proper 
regulation  and  restraint,  the  writ  has  proved  a  safeguard 
inferior  to  none  affi)rded  by  our  constitution,  whether  for  the 
protection  of  the  subject  when  threatened  by  the  Crown,  or 
generally  for  the  preservation  of  the  weaker  members  of 
society  from  the  oppression  of  the  strong.  In  all  cases, 
remarks  Mr.  Selden  (Z),  where  any  right  or  liberty  belongs 
to  the  subject  by  any  positive  law — ^written  or  unwritten — 
if  there  were  not  also  a  remedy  by  law  for  the  enjoying  or 

(e)  Re  Douglas,  3  Q.  B.  825  ;  Mam-  son's  case,  7  Q.   B.  984  ;    Orawford  's 

mond's  case,  9  Q.  B.  92.  case,  13  Q.  B.  613. 

(/)  Comer's  Or.  Off.  Pr.,  pp.  116,  (i)  Re  Eggington,  2  E.   &  B.  717  ; 

117.  Re  Hakemll,  ubi  supra  ;  per  Patteson, 

{g)  Per  Jems,  C.   J.,  In  re  Hake-  J.,  in  Cwrus  WUson's  case,   7  Q.  B. 

mU,  12  C.  B.  228.  1010. 

(h)  As  to  what  is  a  sufficient  return  (Je)  Cams   Wilson's  case,    7   Q.    B. 

to  tie  writ,   see  The   Canadian  Pn-  984,  1001 ;    and  see  In  re  Power,   2 

soners'  case,  nti  supra  ;    Re  Ealceinll,  Kuss.  583  ;  In  re  Clarke,  2  Q.  B.  619. 

ubi  supra ;    Re  Eggington,  2  E.  &  B.  {I)  See  bis  argument   in  debate  on 

707  ;    Bimes's  case,   14  Q.   B.    554  ;  the  Petition  of  Right,  3  How.  St.  Tr. 

Clarke's  case,  2  Q.  B.  619  ;    Ex  parte  95. 
Aruh-ews,   4  C.  B.   226  ;    Cams  Wil- 
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regaining  of  that  right  or  liberty  when  violated  or  taken 
from  him,  the  positive  law  were  most  vain  and  to  no 
purpose  ;  and  as  regards  the  right  to  liberty  of  the  per- 
son, if  there  were  not  a  remedy  available  in  case  of 
restraint,  it  were  vain  to  speak  of  laws  ordaining  that  it 
was  not  to  be  restrained.  But  there  are  in  law  divers 
remedies  for  the  enlarging  of  a  freeman  imprisoned,  amongst 
which  the  most  common  and  best  known,  and  (as  above 
shown)  the  most  practically  beneficial,  is  that  by  habeas 
corpus, 
fif m'a^^  12.  The  last  extraordinary  modes  of  redress  at  suit  of 
the  subject  which  need  here  be  mentioned,  are  by  peti- 
tion of  right  and  by  m.onstra'ns  de  droit,  manifestation 
or  plea  of  right.  The  former  of  these  remedies  is  per- 
mitted where  the  Sovereign  being  in  possession  of  any 
hereditament  or  chattel,  the  petitioner  suggests  such  a 
right  thereto  as  controverts  the  title  of  the  Grown.  The 
grounds  of  the  petitioner's  claim  are  set  forth  in  the  peti- 
tion, and  then,  upon  this  answer  being  indorsed  thereon  by 
the  Sovereign,  soit  droit  fait  al  partie  (let  right  be  done 
to  the  party),  a  commission  will  issue  to  inquire  as  to  the 
truth  of  the  case  suggested,  after  the  return  of  which  the 
Attorney-General  may  plead  in  bar,  and  the  question 
raised  will  be  determined  upon  issue  or  demurrer  as  in  a 
suit  between  subject  and  subject.  Where  the  right  of  the 
subject,  as  well  as  that  of  the  Crown,  appears  upon  record, 
there  the  party  shall  have  his  remedy  by  monstrans  de  droit, 
which  is  putting  in  a  claim  of  right  grounded  upon  facts 
already  acknowledged  and  established,  and  praying  the 
judgment  of  the  Court  whether  upon  these  facts  the  Grown 
or  the  subject  has  the  right.  Upon  the  nature  of  the  above 
remedies,  which  are,  however,  still  available  to  the  subject, 
it  would  be  useless  to  enlarge,  inasmuch  as  a  better  and  more 
effectual  process  has  been  provided  by  the  recent  statute 
23  &  24  Vict.  c.  34,  the  object  of  which  is  to  amend  and 
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simplify  the  proceedings  by  petition  of  right,  and  to  assimilate 
them  to  the  ordinary  procedure  by  action  at  law  or  suit  in 
equity  (m). 

(m)   See   further  as    to    the    above  C.  B.,  N.  S.,  505, 16  Id.  310  ;  Chwrch- 

methods  of  procedure,  Chitt.  Pre.  Cr.,  ward  v.  Reg.,  L.  K.,  1  Q.  B.,  173  ; 

Chap.  13;    Vise.   Canterbury -v.  Att.-  iicaiAerv.  iJejr.,  6B.  &S.  257  ;  Broom, 

6m.,  1  PhiU.  306  ;  ToUn  v.  Reg.,  14  Const.  L.  pp.  243,  723. 


BOOK  II. 
CONTRACTS. 


CHAPTER  I. 

CONTRACTS  GENKEALLY — THEIR  CLASSIFICATION  AND 
ATTRIBUTES. 

Meaning  In  its  widest  and  most  general  sense,  the  word  Contract 

of  term 

"contract."  signifies  an  engagement,  obligation  (a),  or  compact (6), — ^which 
may  be  either  unilateral  or  inter  partes  (c). 

A  contract  may  be  of  record — special  or  simple :  if  simple, 
it  requires  a  "  consideration  "  to  support  it  (d).  Before,  how- 
ever, treating  of  or  even  attempting  to  discriminate  between 
the  specific  kinds  of  contracts  just  mentioned,  some  remarks 
may  be  offered  touching  contracts  generally  and  the  legal 
properties  inherent  in  them. 

A  contract  or  compact  between  two  or  more  parties  (e) 
may  be  executory  or  executed, — express  or  implied. 

(a)  Obligationum   substantia   in   eo  habeudam,  existimandnm  est ;  ut,  ubi- 

consistit,  ut  alium  nobis  obstringat  ad  cunque   aliquis  obligetur,   et  contrahi 

dandum    aliquid,    Tel  faciendum,    vel  videatur  ;  quanvis  non  ex  crediti  causi 

D.  44.  7.  3,  pr.  debeatur  :  D.  5.  1.  20. 


"  A  contract  is  a  transaction  in  which  Contractus  dicitur  quasi  actus  contra 

each  party  comes  under  an  obligation  to  actum  .  2  Rep.  15.  a. 

the  other,   and    each   reciprocally  ac-  {d)  The  definition  of  a  "considera- 

quires  a  right  to  what  is  promised  by  tion  "    is  given  in  connection  with  the 

the  other :"  1  Powell  Contr.  pp.  6,  7.  subject  of  simple  contracts,  post. 

(i)  Koget  Thesanr.  (768,  769).  (e)  Fletcher  v.  Pech,   6  Cianch  (TJ. 

(c)  Contractus  proprie  ultro  citroque  S.)  R.  136.  Et  est  paotio,  duorum  plu- 

obligatio,  quam  Grseci  ffin'dWayfia  vo-  riumve  in  idem  placitum  consensus  :  D. 

cant ;  Brisson.  ad  verb.  Contractus.  2.  14.  1,  s.  2. 

Omnem   obligationem  pro  contractu 
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An  executory  contract  is  one  in'whicli  a  party  binds  himself  Contract, 

,j  -  '       1  1  *         /  i'\        k  executory — 

to  do  or  not  to  do  a  particular  thing  (/).  A  contract  executed  executed, 
is  one  in  which  the  '  object  of  contract '  is  performed  (g). 
"  If  A  agi-ees  to  change  horses  with  B.,  and  they  do  it  im- 
mediately, in  which  case  the  possession  and  the  right  are 
transferred  together,"  we  have  before  us  an  instance  of  an 
executed  contract.  If  A.  and  B.  agree  to  exchange  horses 
next  week,  "  here  the  right  only  vests,  and  their  reciprocal 
property  is  not  in  possession  but  in  action  "  Qi) ;  the  contract 
accordingly,  in  this  latter  case,  is  executory  only.  A  contract 
may  be  executed  as  regards  one  of  the  parties  to  it,  and 
executory  as  regards  the  other  ;  as,  for  instance,  if  A.  on  the 
actual  delivery  and  receipt  of  B.'s  horse,  promises  and  under- 
takes to  deliver  over  his  own  horse  to  B.  in  the  course  of  the 
week  ensuing. 

Upon  an  executed,  as  well  as  upon  an  executory  contract, 
a  right  of  action  may  be  founded ;  and  the  former  as  well  as 
the  latter  may  contain  obligations  binding  m  futuro  on  the 
parties  to  it ;  ex.  gr.,  a  grant  in  its  own  nature  amounts  to 
an  extinguishment  of  the  light  of  the  grantor,  and  implies  a 
contract  not  to  re-assert  that  right,  so  that  a  party  is  techni- 
cally said  to  be  estopped  by  his  own  grant  (i),  or  to  have 
impliedly  covenanted  that  he  will  not  do  any  act  in  deroga- 
tion of  his  own  deed  {j). 

An  express  contract  is  one  of  which  the  terms  are,  at  the  contract, 

-^        ^  ^  ^  ^  express ; 

time  of  making  it,  defined  in  writing  or  openly  uttered  and 
avowed  (]c),  as  where  an  agreement  is  entered  into  whereby 


(/)  A  contract  is  usually  said  to  be  assignment,  a  mortgage,  or  the  like  :  1 

executory  either  when  one  party  per-  Powell  Contr.,  p.  231. 
forms  and  the  other  is  trusted,  or  when  (A)  2  Bla.  Com.  443. 

neither  party  performs  but  each  trusts  (i)  Per  Marshall,  C.  J. ,  Fletcher  v. 

the  other  ^  1  PoweE  Contr.,  p.  235.  Pech,  6  Cranch  (U.  S.)  R.  137. 

(g)  Fletcher-^.  Peck,  supra.     Aeon-  (j)  See  Avlton\.  AtMm,  18  C.  B. 

tract  executed  is  usually  described  by  249. 
some  particular  term  applicable  to  its  {Jc)  2  Bla.  Com.  443, 

nature,  as  a  sale,, a  grant,  a  lease,  an  ... 
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either  of  the  parties  to  it  promises  the  other  that  something 
is  done  already  or  shall  be  done  at  some  future  time,  or 
where  goods  of  a  certain  kind  and  quality  are  ordered, — to 
be  paid  for  at  a  specified  rate, 
—implied.  An  implied  contract,  on  the  other  hand,  is  one  "which 
reason  and  justice  dictate,  and  which  the  law,  therefore,  pre- 
sumes that  every  man  undertakes  to  perform  "  (V). ,  In  it, 
accordingly,  the  law  implies,  from  the  antecedent  acts  of 
persons,  what  their  obligations  are  to  be;  whereas,  if  an 
express  contract  be  made,  the  parties  themselves  thereby 
define  or  assume  to  define  them. 

In  the  case  of  an  implied  contract,  however,  the  law  does 
not  vary  or  introduce  new  terms  into  an  existing  agreement 
or  compact ;  it  merely  declares  that  particular  acts,  unaccom- 
panied or  unexplained  by  express  stipulations,  give  rise  to 
particular  duties  or  liabilities  ;  and  it  then  proceeds  as  if  the 
parties  had  precisely  stipulated  for  their  performance.  Thus, 
to  take  the  example  of  an  implied  contract,  which  Sir  W. 
Blackstone  gives  (m)  :  "  If  I  employ  a  person  to  do  any 
business  for  me  or  to  perform  any  work,  the  law  implies  that 
I  undertook  or  contracted  to  pay  him  as  much  as  his  laboiu: 
deserves  "  (n)  ;  and  such  amount  may  be  recovered  from  me 
just  as  surely  as  if  there  had  been  a  written  agreement 
between  the  other  party  and  myself  to  that  effect.  If, 
however,  I  am  desirous  beforehand  that  the  work  in  question 
should  be  done  for  a  fixed  sum,  I  ought  to  have  an  express 
agreement  specifying  it,  and  so  limiting  and  defining  my 
liability. 

To  exhibit  the  purport  of  what  has  been  just  said  in  a 
somewhat  different  form,  contracts,  whether  express  or  im- 

(l)  2  Bla.  Com.  443.     See  Pdl  v.  [m)  2  Com.  443. 

Davibeney,  5  Exch.    955  ;  Walker  v.  (n)  In  BoberU  v.  Smith,  4  H.  &  N. 

Bartlett,    18   C.    B.    845;    CoUen  v.  315,  there  was  no  contract  under  which 

Wright,  8  E.  &  B.  647  ;   Simons  v.  the  plaintiff  could  claim  to  be  remune- 

Patchat,    7    Id.    568 ;    Spedditig  v.  rated. 
NwM,  l.  B.  4  0.  P.  212. 
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pliedj  are  founded  upon  the  actual  agreement  of  the  parties 

thereto,  the  only  distinction  between  them  being  in  regard 

to  the  mode  of  proof.     In  an  implied  contract  the  law  only 

supplies  that  which,  although  not  stated,  must  be  presumed, 

so  as  to  complete  the  agreement  intended  by  the  parties. 

As  where  a  person  avails  himself  of  the  benefit  of  services 

done  for  him,  although  without  his  positive  authority  or 

request,  the  law  supplies  the  formal  words  of  contract,  and 

presumes  him  to  have  promised  an  adequate  compensation. 

So,  where  a  person  buys  an  article  without  stipulating  for 

the  price,  he  is  presumed  to  have  undertaken  to  pay  its 

market  value  or  what  it  is  fairly  worth ;  and  where  he  holds 

the  money  of  another  as  trustee  or  bailee,  the  law  supposes 

a  promise  to  restore  it  (o). 

Bearing  in  mind,  then,  what  a  contract  is,  and  what  is  consent 

is  of  the 

meant  by  a  contract   "executory"    or   "executed    — "  ex- essence  of 

"         _  _  •;  contract. 

press"  or  "implied,"  we  must  in  the  next  place  observe, 
that  a  contract  is  founded  on  consent  (p),  on  the  aggregatio 
mentium  or  "  union  of  minds  in  regard  to  some  particular 
matter."  It  is  of  the  essence  of  every  contract  or  agree- 
ment, that  the  parties  to  be  bound  thereby  should  consent, 
expressly  or  impliedly,  to  whatever  is  stipulated  therein  ;  for 
otherwise  no  obligation  or  reciprocal  right  can  be  created 
between  them{q).  To  this  effect  the  civil  law  lays  down, 
that,  in  oinnibus  rebus  quae  dominium,  transferunt,  con- 
currat,  oportet,  affectus  ex  utrdque  parte  contrahentium  : 
nam,  sive  ea  venditio,  sive  donatio,  sive  conductio,  sive 
qucelihet  alia  causa  contrahendi  fuit,  nisi  ani/mus  utri- 
usque  consentit,  perduci  ad  effectum  id  quod  inchoatur 
non  potest  (f). 


(o)  See  Bmrne  v.  Dord,  1    Selden  Intion  of  the  mind." 
(U.  S.)  R.  102.  (g)  1  Powell  Contr.,  p.  9.  See  Hard- 

(p)  "Assent,"  remarks  Erie,  J.,  5  man  v.  Booth,  1  H.  &  C.  803,  807. 
E.  &  B.  374,  "is  an  ambiguous  word  :,         (r)  D.  ii.  7.  55. 
it  may  mean  aa  external  act  or  a  reso- 
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The  law  of  contracts  accordingly  will  be  found  ^  to  fall 
under  the  first  of  the  three  subdivisions  of  the  jus  privatum 
of  the  Romans.  The  jus  privatum,  it  may  be  remembered, 
was  that  particular  part  of  the  Roman  law  which  concerned 
the  rights  of  individuals — jus  privatum  est  quod  ad  singu- 
lorum  utilitatem  spectat  (s) ;  and,  as  we  read  in  the  Digest, 
omne  jus  aut  consensus  fecit,  aut  necessitas  constituit,  aut 
firmavit  consuetudo  (t).  Now,  a  contract  or  agreement  may, 
with  the  most  perfect  accuracy,  be  said  to  be  synonymous 
vfith.  jus  quod  consensus  fecit, — to  be  a  law  which  the  parties 
have  framed  and  voluntarily  prescribed  to  themselves  for 
their  own  guidance. 
Incapacity        Consent   obviously  implies   acquiescence  of  the  mind  in 

to  contract 

something  proposed  or  affirmed.  The  term  involves  in  con- 
templation of  law,  the  existence  of  a  physical  and  moral 
power  of  assenting,  as  well  as  a  deliberate  and  free  exercise 
of  such  power.  Hence,  the  absence  of  any  of  these  capa- 
cities in  either  of  the  parties  to  a  contract,  renders  the 
person  labouring  under  it  incapable  of  binding  himself 
thereby  (u). 
Legislative  Rut,  besidcs  incapacity  to  contract  arising  from  any  one 
Sraia'. '  of  the  causes  just  indicated,  the  law  sometimes  interferes  to 
prohibit  the  making  of  certain  kinds  of  contracts,  or  to 
annul  them  if  made.  The  law,  as  remarked  by  Maule,  J.  (v), 
does  not  often  interfere  to  prevent  persons,  who  have  attained 
their  majority,  from  contracting  in  any  way  they  think 
proper.  Generally  speaking,  the  rale  is,  that  people  may 
contract  as  they  please.  "  That  is  the  general  law  of  the 
land.  But  occasionally  there  occur  in  the  course  of  expe- 
rience cases  in  which  it  is  found  desirable  to  depart  from 
that  general  principle — cases  of  particular  inconvenience  in 
particular  trades  or  employments,  and  with  reference  to  par- 
ticular classes  :  for  instance,  in  the  case  of  seamen,  whose 

(s)  L  1.  1.  4 ;  D.  1.  1.  2.'  («)  See  1  PoweU  Coutr.,  p.  10. 

(«)  D.  1.  3.  40.  W  13C.B.-17B. 
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contracts  are  the  subject  of  special  legislative  provisions — 
the  law  considering  that  particular  class  of  men  to  be  in 
a  state  of  perpetual  pupillage." 

So,  again,  with  reference  to  the  Truck  Act  (1  &  2  Will.  4, 
c.  37)  (x),  the  same  learned  judge  has  obsei-ved  that  the  in- 
tention of  that  statute  was  to  "  afford  protection  to  a  class  of 
persons  not  very  well  able  to  protect  themselves  ; "  and  that 
'  the  restriction  imposed  by  that  enactment  was  found  neces- 
,  sary,  inasmuch  as  the  leaving  to  parties  the  unfettered  right 
to  contract  in  respect  of  labour  in  such  way  as  they  may 
choose,  is,  in  certain  trades,  replete  with  mischief  and  incon- 
venience (y). 

The  foregoing  remarks  may,  for  the  present,  suffice  to  show, 
that  the  capacity  to  contract,  which,  as  a  general  rule,  is  in- 
herent in  every  man,  is  sometimes  partially  abrogated  by  the 
legislature  with  a  view  to  protecting  and  benefiting  particular 
classes  of  the  community. 

Even  where  the  legislature  does  not  expressly  interfere 
to  prohibit  contracts,  acknowledged  principles  of  law  may 
operate  in  such  a  manner  as  materially  to  vary  or  qualify 
them. 

Sometimes,  no  doubt,  parties  may  be  presumed  to  have  Lexiooi— 
contracted  with  reference  to,  and  to  have  tacitly  intended  to  operates. 
be  bound  by,  the  lex  loci :  for  instance,  if  A.  promises  by  a 
written  instnament,  worded  in  the  form  of  a  promissory  note, 
to  pay  to  B.  or  order  100^.  at  sixty  days  after  sight,  the  sum 
specified  will,  by  operation  of  law,  become  really  due  and 
payable  sixty-three  days  after  sight;  and,  in  the  case  here 
put,  both  the  payee  and  the  maker  of  the  note  may  reason- 
ably be  supposed  to  have  had  the  rule  of  the  Law  Merchant 
in  their  contemplation. 

(as)  See  another  such  instance,  30  &  See  Ingram  t.  Ba/rnes,  7  E.  &  B.  115, 

31  Vict.  c.  142,  s.  i.  132,  and  cases  there  cited  ;     Wilson, 

(y)  Per  Mavle,  J.,   13  C.   B.  176  ;  app.,  Codkson,  resp.,  13  C.  B.,  N.  S., 

per  Keating,   J.,  Archer  t.  James,  2  496. 
B.  &  S.  73  ;    per  Byles,   J.,  Id.  83. 
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Cases  may,  however,  occur,  where  contracting  parties,  ig- 
norant of  the  rules  of  law,  find  their  expressed  intentions 
thwarted  and  defeated  thereby ;  and  where  the  lex  loci  may 
be  considered  as  governing  the  contract,  not  by  consent  of 
the  parties,  but  by  its  own  superior  force  and  eflScacy  (z). 

Two  ordinary  instances  will  suffice  in  illustration  of  the 
above  remark,  and  may  serve  to  throw  some  further  light 
upon  the  doctrine  of  consent  in  reference  to  contracts  as  well 
as  upon  the  mode  in  which  the  lex  loci  operates  upon  them. 
Let  us  suppose  that  a  mortgagor  stipulates  that  the  mort- 
gagee shall  have  the  land  mortgaged  absolutely,  if  the  debt 
be  not  paid  at  the  time  stipulated,  here,  the  lex  loci,  never- 
theless, steps  in  and  declares  that  the  mortgagee's  title  shall 
not  be  absolute,  but  that  the  estate  shall  be  redeemable, 
although  the  mortgage  debt  be,  in  fact,  not  repaid  at  the 
time  appointed  (a). 

So,  if  a  man,  in  consideration  of  an  immediate  loan  of  50Z. 
binds  himself  in  a  penalty  of  lOQl.  to  repay  the  501.  within  a 
year,  and  makes  default,  the  lex  loci  will  require  him  to  pay 
the  501.  with  interest  only. 

Now,  in  each  of  the  foregoing  cases,  the  law  of  the  land 
overrules  to  some  extent,  and  governs,  the  particular  con- 
tract entered  into ;  so  that  it  would  not  even  be  competent 


(s)  See    this     question     discussed  :  few  months  from  the  date  of  the  deed), 

Jndgm.,  7  Gushing  (U.  S.)  K.  30-1.  the  mortgagor    may   re-enter   and  re- 

(a)  In  Trent  v.  Sunt,  9  Exch.  21-  possess  himself   of  his   former  estate, 

22  (followed   in  Snell  v.  Finch,  13  0.  otherwise  the  estate  to  the  mortgagee  is 

B.,   N.   S.,  651),   the  Court  otserved  to  be  absolute.     In  the  great  majority 

that  "The  relation  of  mortgagee  and  of  cases,  however  (and  indeed  it  may  be 

mortgagor  in  the  law  of  England  is  a  said  almost  universally),  the  mortgagor 

very  peculiar   one.      By  the   form  of  remains  in  possession  of  the  mortgaged 

mortgage   used   for    centuries   in  this  property,  and  does  not  pay  the  money 

country  the  entire  interest  of  the  mort-  borrowed  on  the  appointed  day  ;   but 

gagor  in  the  property  which  is  the  sub-  nevertheless  continues  to   receive   the 

ject  of  the  mortgage,  is  generally  con-  profits  or  rent  of  the  land  just  as  before, 

veyed  to  the  mortgagee,   subject  to   a  and  pays  to  the  mortgagee  the  interest 

condition  that  if  the  money  be  repaid  of  the  money  borrowed  as  upon  an  ordi- 

upon  a  certain  day  (generally  within  a  nary  unsecured  debt." 
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to  the  contracting  parties,  by  any  express  stipulation,  alto- 
gether to  exclude  its  operation  (6).  In  the  sense,  therefore, 
indicated  by  the  preceding  remarks,  it  will  be  true  to  say, 
that  every  contract  is  founded  on  consent,  and  governed  by 
the  lex  lod. 

Assuming  that  contracts  are  thus  mainly  founded  on  con-  obugatory 

°  _     •'  force  o( 

sent,  what,  it  may  be  asked,  is  it  which  gives  to  a  contract  its  """tract- 
binding  force  and  legal  efficacy  ?  Contracts  and  agreements, 
it  may  be  said,  are,  in  their  terms  and  language,  infinitely 
diversified ;  they  deal  with  matters  of  every  conceivable 
kind,  and  impose  upon  parties  liabilities  correspondingly 
various,  such,  indeed,  as  no  human  law,  statutory  or  cus- 
tomary, could  possibly  have  anticipated  or  devised.  There 
can  be  no  doubt  that  the  obligatory  force  of  contracts  is 
in  every  civilised  country  derived  tacitly  from  the  law,  by 
reason  of  the  manifest  necessity  which  exists,  with  a  view  to 
the  well-being  of  the  community,  that  every  man  should 
fairly  and  honestly  perform  what  he  has  undertaken  to  do  (c). 
No  state,  perhaps,  ever  declared,  by  statute  or  positive  law, 
that  contracts  shall  be  obligatory;  but  all  states,  assuming 
the  pre-existence  of  the  obligation  of  contracts,  have  super- 
added merely,  by  municipal  law,  the  means  of  carrying  the 
pre-existing  obligation  into  effect  (d). 

So  far  back,  it  has  been  observed  (e),  as  human  research 
carries  us,  we  find  the  judicial  power,  as  a  part  of  the  execu- 
tive, administering  justice  by  the  application  of  remedies  to 
violated  rights  or  broken  contracts.  We  find  that  power  ap- 
plying these  remedies,  on  the  idea  that  there  is  a  pre-existing 
obligation  imposed  on  every  man  to  do  what  he  has  promised 
to  do;   that  the  breach  of  this  obligation  is  an  injury  for 

(J)  2Bla.  Com.  160,  n.;  Leg.  Max.,  (U.  S.)   E.    213.      See  also   Coolc    v. 

4th  ed.,  669.  Moffatt,    5  Howard  (U.   S.)  K.   295; 

(c)  Quid  enim  tarn  congruum  fidei  Banh  of  CimcmnaU  v.  BucTdngham's 
humanBe,  qnam  ea,  quae  inter  eos  pla-  Eoceautors,  Id.  323. 

cuerunt,  servare :  D.  2.  14.  1,  pr.  (e)  See  per  Marshall,  C.  J.,  Ogden 

(d)  Ogden  v.  Saunders,  12Wheaton       v.  Saimders,  supra. 

s  2 
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which  the  injured  party  has  a  just  claim  to  compensation ; 
and  that  society  ought  to  afford  him  a  remedy  for  that  injury. 
We  find  allusions  to  the  mode  of  acquiring  property,  but  we 
find  no  allusion,  from  the  earliest  time,  to  any  supposed  act 
of  the  governing  power  giving  obligation  to  contracts ;  and 
hence  we  may  infer,  that  the  doctrine  in  question  is  coeval 
with  the  existence  of  society,  and,  although  it  may  be  con- 
trolled, was  not  expressly  given  by  human  legislation  (/). 
Obligatio,  as  we  read  in  the  Institutes  of  Justinian  (g),  est 
juris  vinculum  quo  necessitate  astringimur  alicujus  rei 
solvendoB  secundum,  nostrce  civitatis  jura.  Natural  law 
says,  that  contracts  (if  not  impeachable  on  special  grounds) 
shall  be  binding ;  and  municipal  law  indicates  the  manner 
in,  or  means  by,  which  they  may  be  enforced. 

But  although  it  be  true  that  natural  law  and  moral  duty, 
acknowledged  by  the  dictates  of  conscience,  bind  men  to  keep 
faith  and  to  perform  their  engagements,  yet  the  duty  thus 
cast  upon  them  is  not  defined  with  sufficient  precision  and 
exactness  to  form  a  practical  rule  for  the  government  of 
society  in  the  various  exigencies  daily  occurring.  For  in- 
stance, the  law  of  nature  requires  that  a  person  competent  in 
point  of  age  to  make  a  promise  or  contract  shall  be  bound 
by  it ;  but  it  does  not  approach  to  the  determination  of  the 
question,  what  shall  be  the  age  of  majority  {h), — a  question 
which  has,  consequently,  to  be  determined  by  positive  arbi- 
trary enactment. 

It  seems,  then,  in  regard  to  the  obligatory  force  of  a  con- 
tract, correct  to  say,  that  both  municipal  law  and  moral  obli- 
gation concur  in  constituting  it.  And  this  is  true,  in  regard 
as  well  to  contracts  made  and  to  be  executed  within  the  state 
or  country  where  the  remedy  is  sought,  as  to  those  which  are 
to  be  executed,  or  upon  which  the  remedy  is  sought,  in  a 
state  or  country  where  the  contract  was  not  made.   Universal 

(/)  Id.  (h)  Judgm.,  7  CusMng  (U.  S.)  R. 

ig)  Lib.  3,  tit.  14.  32. 
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law  and  natural  obligation  on  the  one  hand,  and  municipal 
law  on  the  other,  are  not  antagonistic  to  each  other.  On  the 
contrary,  municipal  law  assumes  the  existence  of  moral  duty- 
arising  from  natural  law,  and  regulates  it  so  that  it  may  form 
a  plain  amd  practical  rule,  adapted  to  the  requirements  of  a 
civilised  community  (i). 

The  term  '  obligation '  has  been  thus  far  used  as  equivalent 
to  "  binding  force  "  or  "  vinculuTn  juris,"  and  as  consisting 
in  the  efficacy  of  the  law  which  attaches  to  the  contract,  and, 
if  it  cannot  enforce  its  performance,  at  all  events,  gives  pecu- 
niary compensation  in  lieu  of  performance  ;  but  it  must  be 
remembered,  that  the  word  '  obligation '  is  also  used  as  cor- 
relative to  '  right,'  so  that  '  whatever  I,  by  my  contract,  give 
another  a  right  to  require  of  me,  I  thereby  lay  myself  under 
an  obligation  to  give  or  to  do.'  This  secondary  meaning  of 
the  term  in  question  flows  immediately  from  its  primary 
signification  already  adverted  to.  There  can,  indeed,  be  no 
legal  duty  or  obligation  unless  there  be  a  legal  mode  of  com- 
pelling its  performance,  and  a  contract  imposes  no  obligation 
upon  parties,  unless  it  be  a  contract  recognised  as  valid  by 
the  law. 

The  requisites  of  a  valid  contract  will  become  more  appa- 
]'ent  as  we  advance  through  this  part  of  the  volume ;  and, 
without  pausing  just  now  to  inquire  concerning  them,  these 
remarks,  introductory  to  the  subject  of  contracts,  may  con" 
elude  with  one  observation, — that  a  contract  will  not  be  con- 
sidered as  fulfilled,  nor  its  obligation  as  discharged,  save  by 
compliance  with  the  requirements  of  law  in  relation  thereto ; 
or,  to  exhibit  the  same  proposition  more  concisely,  a  contract 
must  be  performed  secundv/m  nostrce  civitatis  jura, — in  that 
manner  which  the  law  prescribes,  and  in  that  sense  which 
the  law  puts  upon  its  language. 

Law,  indeed,  to  some  considerable  extent,  gives  to  a  con- 

(i)  May  T.  Breed,  7  Gushing  (U.  S.)  R.  31  ;  1  Ela.  Com.  54. 
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tract  its  character,  makes  it  what  it  is,  regulates  its  limits 
and  obligation,  fixes  the  time  when  it  shaU  commence,  how 
it  shall  be  executed  or  satisfied,  and  how  it  shall  be  ter- 
minated and  discharged  (k). 


Classifica- 
tion of 
contracts. 


Contracts 
of  record 


Contracts  may  properly  be  classified  under  three  heads : 
]  st.  Contracts  of  record,  such  as  judgments,  cognovits  (T), 
and  recognisances  (m) ;  2ndly.  Contracts  by  specialty  or  under 
seal,  which  admit  of  subdivision  into  contracts  unilateral,  as 
bonds ;  and  contracts  inter  partes,  as  indentures  of  demise  ; 
Srdly.  Simple  contracts,  or  contracts  not  under  seal,  which 
are  either  written  or  verbal. 

The  three  great  classes  of  contracts  just  specified  have 
been  advisedly  arranged  as  above,  for  this  reason,  that  con- 
tracts of  record  must  be  considered  as  of  a  higher  nature 
than  contracts  of  any  other  kind ;  and  special,  as  superior 
in  efficacy  to  simple  contracts.  With  this  preliminary  re- 
mark, I  shall  at  once  proceed  to  point  out  the  peculiar  cha- 
racteristics of  each  of  the  three  great  classes  of  contracts 
above  mentioned. 

Of  contracts  of  record,  the  most  practically  important  kind 


(k)  See  7  Gashing  (U.  S.)  E.  37. 

(l)  A  cognovit  ia  a  written  oonfea- 
sion  of  an  action,  supposed  to  be  given 
by  the  defendant  in  Court,  which 
authorises  the  plaintiff,  under  circum- 
stances specified,  to  enter  up  judg^ 
ment  and  issue  execution  thdreon 
against  the  defendant.  The  R.  Gr.  H. 
T.,  17  Yict.,  contain  certain  provisions 
(reg.  25-28)  relative  to  cognovits  and 
warrants  of  attorney. 

(m)  A  recognisance  ia  an  obligation 
of  record  entered  into  before  some 
Court  of  record  or  magistrate  duly 
authorised,  with  condition  to  do  some 
particular  act :  2  Bla.  Com.  341. 

A  recognisance  may  be  entered  into 
either  to  the  Crown — as,  where  a  per- 


son enters  into  recognisances  to  appear 
to  answer  a  criminal  charge ;  or  to  a 
subject — as  where  bail  is  given.  A  re- 
cognisance by  statute  is  either  founded 
on  a  statute  merchant  or  statute  sta- 
ple, or  is  in  nature  of  a  statute  staple 
under  the  23  Hen.  8,  c.  6  :  3  Rep.  11, 
note  (a). 

A  judgment  of  a  Court  of  record  is 
said  to  be  of  a  higher  nature  than  a 
statute  staple,  statute  merchant,  or 
any  recognisance  acknowledged  by  as- 
sent of  the  parties  without  judicial 
proceeding  :  6  Rep.  45  b.  As  to  the 
effect  of  a  statute  staple,  see,  further, 
Judgm.,  Ellis  v.  Reg.,  6  Exch.  925; 
&  C,  4  Exoh.  652. 
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is  that  constituted  by  the  judgment  of  a  court  of  record  of 
competent  jurisdiction  (n).  A  judgment  of  one  of  the  supe- 
rior Courts  of  common  law  (for  to  the  consideration  of  this 
species  of  contracts  of  record  I  shall  now  confine  myself)  has 
these  peculiar  properties  or  characteristics :  It  effects  or 
works  a  merger  of  the  original  cause  of  action ;  it  operates 
as  an  estoppel,  and  is  conclusive  as  between  the  parties  to  it; 
it  does  not  need  any  consideration  to  support  it ;  it  binds  the 
land  of  the  judgment  debtor. 

The  true  nature  and  effect  in  regard  to  the  doctrine  of  Merger, 
merger  of  a  judgment  at  common  law  will  be  apparent  from 
the  following  remarks  :  —  Let  us  suppose  that  there  has  been 
a  breach  of  some  specific  contract  entered  into  between  A. 
and  B.  A.  being  the  contractee,  and  B.  the  party  who  has 
failed  to  perform  his  contract ;  now,  if  A.  recovers  a  verdict 
for  damages  against  B.,  and  signs  final  judgment  thereupon, 
A.'s  cause  of  action  in  respect  of  the  breach  of  contract  ceases 
to  exist, — It  becomes  merged  in  the  judgment.  So,  if  judg- 
ment be  recovered  for  a  debt  due  by  bond,  the  debt  thus  due 
becomes  "  by  judicial  proceeding  and  act  in  law,"  "  trans- 
formed and  metamorphosed  into  a  matter  of  record "  (o) ; 
upon  which  latter  security,  ^vMlst  it  remains  in  force  a/nd 
unreversed,  the  plaintiff's  remedy,  if  any,  must,  in  such 
manner  as  the  law  allows,  be  had. 

The  doctrine  of  merger  now  under  consideration  is  clearly 
explained  by  the  Court  of  Exchequer  in  King  v.  Hoa/re  (p) 
in  these  words  :— "  If  there  be  a  breach  of  contract  or  wrong 
done,  or  any  other  cause  of  action,  by  one  against  another, 
and  judgment  be  recovered  in  a  Court  of  record,  the  judg- 
ment is  a  bar  to  the  original  cause  of  action,  because  it  is 

(n)  "A  debt  of  record  is  a  sum  of  a  contract  of  (he  highest  natwre,  being 

money  which  appears  to  be  due  by  the  established  by  the  sentence  of  a  Conrt 

evidence  of  a  Court  of  record.     Thus,  of  judicature : ''  2  Bla.  Com.  465. 
when  any  specific  sum  is  adjudged  to  (o)  Higgens's  case,  6  Bep.  45. 

be  due  from  the  defendant  to  the  plain-  (p)  13  Mi  &  W.  494,  504. 

tiff  on  an  action  or  suit  at  law ;  this  is 
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-thereby  reduced  to  a  certainty,  and  the  object  of  the  suit 
attained,  so  far  as  it  can  be  at  that  stage  ;  and  it  would  be 
useless  and  vexatious  to  subject  the  defendant  to  another 
suit  for  the  purpose  of  obtaining  the  same  result."  Hence 
•the  legal  phrase  transit  in  rem,  judicatam,  derives  its  force 
and  aptitude  ;  "  the  cause  of  action  is  changed  into  matter  of 
record,  which  is  of  a  higher  nature,  and  the  inferior  remedy 
is  merged  in  the  higher."  The  above  remarks  equally  apply 
"where  there  is  but  one  cause  of  action,  whether  it  be 
'against  a  single  person  or  many.  The  judgment  of  a  Court 
of  record  changes  the  nature  of  that  cause  of  action,  and 
prevents  its  being  the  subject  of  another  suit,  and  the  cause 
of  action  being  single  cannot  afterwards  be  divided  into  two." 
It  was  held  accordingly,  in  the  case  whence  the  above  extracts 
are  taken,  that  a  jxidgment,  even  without  satisfaction,  re- 
covered against  one  of  two  joint  debtors,  is  a  bar  to  an  action 
against  the  other  (g).  In  an  action  against  one  of  several 
joint  contractors,  a  plea  in  estoppel  of  judgment  obtained  by 
another  co-contractor  must  show  that  the  former  action  was 
successfully  resisted  on  some  ground  available  in  common  to 
all  the  joint  contractors  (r). 

The  doctrine  of  merger,  as  above  stated,  holds  not  merely 
where  the  original  action  was  founded  upon  contract,  but 
also  where  it  was  founded  upon  a  tort  or  "wrong  independent 
of  contract ;  "  the  judgment  in  this  latter  case,  as  well  as 
in  the  former,  when  obtained,  constituting  a  contract  of 
record,  in  which  the  right  of  action  ex  delicto  is  wholly 
merged,  "if,"  therefore,  "one  hath  judgment  to  recover  in 
-  trespass  against  one,  and  damages  are  certain,"  (that  is, 
converted  into  certainty  by  the  judgment,)    "although  he 

(q)  King  v.  Hoare,   13  M.   &  W.  sne    the    other."     Ace.  per  Popham, 

494.     In  Morgan  t.   Price,   4  Exch.  C.  J.,  iu  Brown  Y.WaotUm,  ox  Broome 

619,  ParTce,  B.,  remarks: — "Suppose  t.  Wootmi,  infra,  as  explained  per  Cur. 

two  persons  jointly  and  severally  liable  in  King  y.  Hoare. 

to   a  party   who   recovers    the    whole  (r)  PhiUips  v.  Ward,    2   H.   &   C. 

amount  from  one  of  them,  he  cannot  717. 
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be  not  satisfied,  yet  he  shall  not  have  a  new  action  for  this 
trespass  "  (s). 

So,  if  A.  wrongfully  converts  goods,  sells,  and  receives  the 
money  for  them,  and  judgment  in  trover  is  obtained  against 
him  by  the  owner,  such  judgment,  though  unproductive, 
would  be  a  bar  to  another  action  against  A.  for  money  had 
and  received.  And  upon  the  same  principle,  if  two  jointly 
convert  goods,  and  one  of  them  receives  the  proceeds,  the 
rightful  owner  cannot,  after  recovering  against  one  in  trover, 
sue  the  other  for  the  same  conversion,  or  maintain  an  action 
against  him  for  money  had  and  received,  to  recover  the  value 
of  the  goods,  for  which  ia  the  former  action  a  judgment  has 
already  passed  (f).  "  Varying  the  form  of  claim,  where  the 
claim  itself  is  the  same,  does  not  prevent  the  application 
of  the  rule  of  law,"  to  which  reference  has  been  here  made  ; 
for  instance,  in  Blade's  case  {u)  it  is  said,  that  "  a  recovery  or 
bar  "  in  assumpsit,  "  would  be  a  good  bar  in  an  action  of 
debt  brought  upon  the  same  contract." 

In  any  such  case,  the  original  cause  of  action  transit  in 
rem jvdicatam ;  and  we  may  conclude  that  "where  judg- 
ment has  been  obtained  for  a  debt  as  well  as  for  a  tort,  the 
right  given  by  the  naord  merges  the  inferior  remedy  by 
action  for  the  same  debt  or  tort  against  another  party  {x). 

The  next  peculiarity  to  notice  in  a  contract  of  record  is.  Estoppel 
that  "  a  record  imports  in  itself  truth  "  {y),  and  concludes  all  "^  record, 
men  against  whom  it  is  producible  from  denying  anything 
appearing  withiu  the  record  {z) ;    so  that,  if  an  action  be 

(s)  Per  Popham,  C.  J.,  Broome  t.  (y)  Floyd  v.  Barker,  12  Rep.    23. 

Wooton,Yelr.    67;    S.    C,  Cro.   Jac.  A  record  thus  importing   "credit  and 

73;    cited  13  M.   &  W.   504,   505;  Terity"  "shall  be  tried  only  by  itself," 

lAndaM  Y.  Penfold,  1  Lev.  19.  i.  e.,  by  production  and  inspection,  the 

(t)  Per  Jervis,  C.  J.,  BudklaTid  v.  reason  being,  that  there  may  thus  be 

Johnson,  15  C.  B.  161.  an  end  of  controversy :  1  Inst.  260  a  ; 

(m)  4  Rep.  94  b.    Judtgm..,  RouUedge  Leg.  Max.,   4th  ed.,   327,   909.     See 

V.  Hislop,  29  L.  J.,  M.  C,  90.  Preston  v.  Peehe,  E.  B.  &  E.  336. 

(x)  Judgm.,  Xing  v.  Eom-e,  13  M.  (2)  Synde's    case,    i    Rep.    71    b  ; 

&  W.  506.  Hwffm-  v.  AUen,  L.  R.  2  Ex.  15. 
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brought,  and  the  merits  of  the  question  at  issue  be  discussed 
between  the  parties,  and  a  final  judgment  be  obtained  by 
either,  the  parties  are  concluded  and  cannot  canvass  the 
same  question  again  in  another  action,  although,  perhaps, 
some  objection  or  argument  might  have  been  urged  upon  the 
first  trial,  which  would  have  led  to  a  different  result  (a).  A 
judgment  then  obtained  inter  partes  (6)  will  estop  either  of 
those  parties  from  again  agitating  the  matter  decided  be- 
tween them  (c).  But,  according  to  the  weU-known  rule — rea 
inter  alios  acta  alteri  nocere  non  debet — a  judgment  cannot 
be  used  to  estop  or  fix  with  liability  one  who  is  neither  a 
party  nor  privy  to  it,  who  has  had  no  opportunity  to  cross- 
examine  the  witnesses  called  upon  the  trial,  or  to  dispute 
the  conclusions  to  be  drawn  from  the  evidence  there 
offered  {d). 


(o)  Per  Lord  Kenyan,  C.  J.,  Great- 
head  v.  Bromley,  7  T.  R.  456  ;  Mar- 
riot  V.  Hampton,  7  T.  R.  269.  See 
Dick  V.  Tolhausen,  4  H.  &  N.  497 ; 
Whittaher  v.  Jackson,  2  H.  &  C.  926  ; 
Langmead  v.  Maple,  18  C.  B.,  N.  S., 
255. 

(6)  A  judgment  in  rem,  operates  di- 
rectly on  the  status  of  the  thing  adju- 
dicated upon  :  vide  per  Erh,  C.  J., 
SohU  T.  Henning,  17  C.  B.,  N.  S., 
823  ;  Cammell  v.  SeweU,  5  H.  &  N. 
728  ;  ;S.  a,  3  H.  &N.  617 ;  Place  v. 
Potts,  5  H.  L.  Ca.  383. 

(c)  For  information  upon  the  subject 
here  alluded  to  the  reader  is  referred  to 
the  Duchess  of  Kingston's  case,  2  Smith 
L.  C,  6th  ed.,  679,  and  Note  there- 
to ;  Needham  v.  Bremner,  L.  R.  1  C. 
P.  583.  A  judgment  on  the  same  point 
between  the  same  parties  is,  if  pleaded 
hy  way  of  estoppel,  conclusiTe — where 
there  is  no  opportunity  of  pleading  it, 
it  would  seem  to  be  conclusive  as  evi- 
dence :  Id.,  p.  623.  Per  MavZe,  J., 
Wilkinson  v.  Kirby,  15  C.  B.  439. 
See  Judgm.,  BoHeau  v.  Rwtlin,  2  Exch. 


681 ;  cited  per  WiUes,  J.,  Gordon  v. 
Whitehxmse,  18  C.  B.  751  ;  and  in 
Howlett  V.  TaHe,  10  C.  B.,  N.  S.,  826; 
Hutt  V.  Morrdl,  3  Exch.  240  ;  Quest 
T.  Warren,  9  Exch.  379. 

In  Lord  Feoersha/m  v.  Emerson,  11 
Exch.  390-1,  the  Court  observed  that 
"  the  rule  is  established  by  a  series  of 
cases,  that  if  a  party  means  to  insist  on 
an  estoppel  he  must  plead  it.  If  a 
party  intends  to  rely  on  a  subject- 
matter  of  defence  which  the  law  does 
not  favour,  he  must  at  his  own  peril 
take  the  earliest  opportunity  of  setting 
it  up;"  and  again,  "it  is  perfectly 
well  settled  law  .  .  .  that  if  a  party 
does  not  take  the  first  opportunity 
which  the  pleadings  afford  him  of  re- 
lying on  an  estoppel,  he  leaves  the 
matter  at  large,  and  it  is  competent  for 
the  jury  to  determine  upon  the  evidence 
without  regard  to  strict  law." 

As  to  the  requisites  of  a  plea  of  res 
judicata,  see  Nelson  v.  Couch,  15  C.  B., 
N.  S.,  99. 

(d)  Judgm. ,  King  v.  Norman,  4  C. 
B.  398 ;   Petrie  v.  Nuttall,  11  Exch. 


CONTRACTS  GENERALLY. 


267 


But  although,  as  between  the  parties  to  it,  a  judgment  is 
thus  conclusive,  it  is  clearly  impeachable  where  the  maxim 
Neimo  debet  esse  judex  in  proprid  causd  has  been  in- 
fringed (e),  or  on  the  ground  of  fraud  or  of  deception  prac- 
tised on  the  Court;  for,  as  remarked  in  the  Duchess  of 
Kingston's  case  (/),  "  fraud  is  an  extrinsic  collateral  act 
which  vitiates  the  most  solemn  proceedings  of  Courts  of 
justice.  Lord  GoJce  says  (g)  it  avoids  all  judicial  acts,  ecclesi- 
astical or  temporal."  To  a  like  effect  the  Court  of  Queen's 
Bench  in  Philipson  v.  Uarl  of  Ugremont  (h),  observed  that 
"  fraud,  no  doubt,  vitiates  everything ;  and  the  Court,  upon 
being  satisfied  of  such  fraud,  has  a  power  to  vacate,  and 
would  vacate,  its  own  judgment,"  a  remedy  being  afforded  to 
the  aggrieved  party  by  motion  to  the  Court,  or  in  some  cases 
— 633.  gr.,  to  a  declaration  in  scire  fcbcias — ^by  plea  (i).  A 
judgment  even  of  the  highest  tribunal  may  be  treated  as  a 
nullity,  if  obtained  by  fraud  (A;).     "  There  is,"  as  remarked  by 


569  ;  Overton  r.  Earvey,  9  C.  B.  324. 
See  Reg.  v.  Ambergate  N.  &  B.  E.  0., 
1  E.  &  B.  372  ;  Reg.  v.  Haughton,  Id. 
501  ;  CaUote  v.  JenMnson,  6  Exch. 
666. 

(e)  Leg.  Max.,  4th  ed.,  118.  See 
JEUis  v.  Hopper,  3  H.  &  N.  766  ;  Reg. 
V.  Recorder  of  Cambridge,  8  E.  &  B. 
637  ;  Re  Sopkins,  E.  B.  &  E.  100  ; 
London  and  North  Western  R,  C.  v. 
Lindsay,  3  Macq.  H.  L.  Ca.  99. 

(/)  2  Smith  L.  C,  6th  ed.,  679  ; 
Shedden  v.  Patrick,  1  Macq.  H.  Ij.  Ca. 
535. 

(g)  Fermor's  case,  3  Rep.  78  a. 

(h)  6  Q.  B.  587,  605,  citing  BraMey 
T.  Eyre,  11  M.  &  W.  450. 

(i)  Philipson  T.  Earl  of  Egremoni, 
6  Q.  B.  587,  604.  Per  Tindal,  C.  J., 
Fowler  v.  Rickerby,  2  M.  &  Gr.  777  ; 
per  Parke,  B.,  Re  Place,  8  Exch.  704  ; 
Shattoch  V.  Garden,  6  Exch.  725 ;  Be 
Medina  v.  Grove,  10  Q.  B.  152,  168. 
"  There  is  no  doubt  of  the  jurisdiction 


of  Courts  of  equity  to  grant  relief 
against  a  former  decree,  where  the 
same  has  been  obtained  by  fraud  and 
imposition ;  for  these  will  infect  judg- 
ments at  law  and  decrees  of  all  Courts  ; 
but  they  annul  the  whole  in  the  con- 
sideration of  Courts  of  equity  :  '  Story 
Eq.  PI.,  7th  ed.,  ».  426  ;  Ea/rlof  Ban- 
don  V.  Becher,  3  CI.  &  F.  479,  510. 
See  also  Alley ne  y.  Reg.,  5  E.  &  B. 
399  ;  Dodgson  v.  ScoU,  2  Exch.  457. 
As  to  setting  aside  a  judgment  on  the 
ground  of  mistake,  see  Cannan  v.  Rey- 
nolds, 5  E.  &  B.  301.  The  judgment 
of  a  foreign  Court  is  impeachable  in 
certain  cases.  See  Cammetl  v.  SewelX, 
3  H.  &  N.  617,  646  ;  S.  C,  5  H.  & 
N.  728.  See  also  Sheehy  v.  Profes- 
sional  Life  Ass.  Co.,  3  C.  B.,  N.  S., 
597  ;  S.  a,  2  Id.  211  ;  Simpson  v. 
Fogo,  1  Johns.  &  H.  18. 

(k)  Shedden  v.  Patrick,  1  Macq.  H. 
L.  Ca.  535. 
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Ko  consi- 
deration 
necessary 


Pollock,  C.  B.  (I),  "no  more  stringent  maxim  than  that  no 
one  shall  be  permitted  to  aver  against  a  record ;  but  where 
fraud  can  be  shown  this  maxim  does  not  apply." 

No  consideration  is  necessary  to  support  an  action  founded 

to  eup^t  upon  a  judgment — inasmuch  as  whilst  the  judgment  remains 
in  force,  a  legal  liability  to  pay  has  been  already  ascertained 
thereby  (m).  Debt  will,  consequently,  lie  upon  the  judgment 
of  a  Court  of  record  (n),  or  the  judgment  may,  according  to 
circumstances,  be  proceeded  upon  by  scire  facias  or  by  writ  of 
revivor  (under  various  provisions  of  the  First  C.  L.  Proc.  Act, 
ss.  128 — 133),  or  it  may  be  enforced  by  execution  in  the 
ordinary  manner. 

A  judgment  obtained  in  a  Court  of  law  now  binds  the 
land  of  the  judgment  debtor  when  such  land  has  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit  or 
other  lawful  authority  in  pursuance  of  such  judgment  (o). 
The  writ  of  execution  must,  however,  be  registered  in  the 
name  of  the  debtor  against  whom  it  issued  (p). 

Judgment        A  judgment  being  ordinarily  rendered  in  invitum,  cannot. 


Judgment 
binds  the 
land. 


(V)  Rogers  t.  Hadley,  2  H.  &  C. 
247. 

(m)  In  like  manner  a  foreign  or  colo- 
nial judgment  in  favour  of  plaintiflF 
* '  imposes  upon  the  defendant  a  moral 
oWigation  to  pay  the  debt,  which  moral 
obligation  is  a  good  foundation  for  an 
action  against  him  here : "  Arg.  KeUall 
T.  MarshaU,  1  C.  B.,  N.  S.,  255.  See 
Hutchinson  v.  Gillespie,  11  Exch.  798, 
810,  where  Alderson,  B.,  observes,  "It 
is  laid  down  that  wherever  there  is  the 
judgment  of  a  Court  of  competent  juris- 
diction for  payment  of  a  sum  of  money, 
an  action  will  lie  thereon  ;  for  the  law 
gives  so  much  credit  to  the  judgment  as 
to  consider  that  the  sum  is  due."  See 
Vanquelin  v.  Bonard,  15  C.  B.,  N.  S., 
341,  367-8  ;  Brissac  v.  Sathione,  6 
H.  &N.  301., 

A  plea  of  judgment  recovered  in  the 


Consular  Court  of  Constantinople  was 
held  good  in  Barter  v.  Lamb,  8  C.  B. , 
N.  S.,  95  ;  distinguished  in  Frayes  v. 
W(ynns,  10  Id.  149.  See  Gox  ,. 
Mitchell,  7  0.  B.,  N.  S.,  55. 

(»)  See  Arg.,  Prince  y.  Nicholson,  5 
Taunt.  667  ;  1  Chitt.  PI.,  7th  ed.,  p. 
124  ;  Sheehy  v.  Professional  Life  Ass. 
Co.,  supra,  n.  {i)  ;  Jachson  v.  Bvefrett, 
1  B.  &  S.  857.  As  to  the  finality  of  an 
award,  see  Hodgkinson  v.  Fernie,  3 
C.  B.,  N.  S.,  189  ;  and  as  to  its  ope- 
rating as  an  estoppel,  See  NewaM  v. 
EUiot,  1  H.  &  C.  797. 

(o)  27  &  28  Vict.  0.  112,  B.  1. 

(p)  Id.,  s.  3,  amending  the  23  &  24 
Vict.  c.  38.  See  farther  as  to  the 
registration  of  judgments,  Wms.  Beal 
Prop.,  7th  ed.,  pp.  80  et  seq.,  and 
statutes  there  collected. 
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it  may  perhaps  be  thought,  accurately  be  designated  a  con-  sensimi 
sevMbal  contract.  The  point  suggested  is  not  unworthy  of 
consideration.  Let  us  suppose  that  A.  sues  and  recovers 
judgment  against  B.  for  breach  of  a  special  agreement.  The 
judgment  in  this  case,  founded  on  the  verdict  of  the  jury, 
fixes  the  amount  of  damages,  and  not  merely  imposes  on  B. 
an  obligation  to  pay  such  amount ;  but  also  raises  an 
implied  undertaking  on  his  part  that  he  will  pay  it,  whence 
his  consent  to  pay  the  amount  recovered  may  strictly  be 
inferred.  Debt  therefore  lies  on  a  contract  of  record,  in  like 
manner  as  where  there  is,  under  circumstances  quite  dis- 
similar, a  legal  duty  or  obligation  to  pay  money.  Without, 
however,  resorting  to  technical  reasoning  for  the  purpose  of 
disclosing  in  this  peculiar  species  of  contract  the  element  of 
consent,  another  view  of  the  matter  before  us  may  be  pre- 
sented. Every  member  of  the  community  who  appears, 
whether  as  plaintiff  or  defendant  in  a  Court  of  justice,  must 
be  regarded  as  submitting  himself  to  the  course  of  procedure 
which  it  recognises — to  the  directions  which  it  may  promul- 
gate— to  such  compulsory  process  consequent  upon  judg- 
ment, as  it  may  countenance  or  award.  It  seems  proper, 
therefore,  to  speak  of  a  judgment  as  a  contract  assented 
to  by  both  parties — the  law  implying  an  assent  by  the 
party  against  whom  the  judgment  passes,  to  conform  to  its 
requirements. 

A  contract  under  seal  or  specialty  is  a  contract  in  writing,  contracts 
the  execution  whereof  is  accompanied  with  certain  solem-  ^^rkf^^'to 
nities  which  not  merely  indicate  the  assent  of  the  contract- 
ing parties  (q),  but  give  to  their  contract  peculiar  force  and 
efficacy  (r). 

(g^  "  The  general  rule  of  law  is  that  grant,  passes  the  property  witliout  as- 

the  assent  of  a  party  to  a  deed  convey-  sent  :"  Judgm.,  Siggers  v.  Evans,  5  E. 

ing  property  to  him  is  to  be  presumed,  &  B.  380. 

and  a  grant  of  goods,  like  any  other  (r)  The  strict  definition  of  a  deed,  as 

common  law  conveyance  operating  by  given  in  Shepp.  Touch,  p.  50,  is  this : 


270  CONTRACTS  GENERALLY. 

A  contract  may  be  constituted  by  statute,  and,  if  so,  is  a 
specialty  of  the  highest  kind  (s). 

An  instrument  under  seal,  when  used  between  private 
persons,  is,  as  Blackstone  tells  us  (t),  called  a  deed  (factum) 
"  because  it  is  the  most  solemn  and  authentic  act  that  a  man 
ca  n  possibly  perform  with  relation  to  the  disposal  of  his  pro- 
perty," or  with  a  view  to  affecting  in  any  manner  his  own 
interests.  The  instrument  in  question  may  be  unilateral  or 
made  by  one  party  only ;  or  it  may  be  inter paHes,  i.  e.  made 
between  two  or  more  parties.  At  common  law  the  rule  is, 
that  the  right  of  action  upon  a  deed  inter  partes  is  restricted 
to  those  only  who  are  parties  to  it  (u).  This  rule,  however, 
has  been  broken  in  upon  by  the  stat.  8  &  9  Vict.  c.  106, 
s.  5,  which  provides,  that,  under  an  indenture  executed 
after  the  first  of  October,  1845,  an  inomediate  estate  and 
interest  in  any  tenements  or  hereditaments,  and  the  benefit 
of  a  condition  or  covenant  respecting  them,  may  be  taken, 
although  the  taker  thereof  be  not  named  as  a  party  to 
the  said  indenture ;  and  the  section  of  the  Act  just  cited 
fui-ther  provides,  that  a  deed  purporting  to  be  an  indenture 
shall  have  the  effect  of  an  indenture,  although  not  actually 
indented. 

A  specialty,  as  already  intimated,  is  distinguished  from  a 
simple  contract  in  writing  by  certain  solemnities  attendant 
on  its  execution — viz.,  by  sealing  and  delivery.  It  may 
indeed  be  laid  down  as  clear  law,  that,  prior  to  the  Statute 
of  Frauds,  signing  was  in  no  case  deemed  essential  to  the 
vahdity  and  obligatory  force  of  a    deed   which  had  been 


— "  A  writing  or  instrument  -vpritten  Sannd,  38,  38  a.     See  per  Oochbwm, 

on  paper  or  parchment,  sealed  andde-  C.  J.,  6  C.  B.,  N.  S.,  157. 
livered,  to  prove  and  testify  the  agree-  (i)  2  Com.  295. 

mentof  the  parties  whose  deed  it  is  to  («)  Andersons.  MartincUUe,  1  East, 

the  things  contained  in  the  deed."  497  ;   Lord  Southampion  v.  Brown,  6 

(s)  Corh  aTid  Bandon   R.    C.    v.  B.  &  C.  718  ;  per  Lord . 


Qoode,  13  C.  B.    826  ;    Shepherd   v.       C.   J.,    Storer  v.  Gordon,  3  M.  &  S. 
irUla,    11    Exch.   55,    67;    1   Wms.       322. 
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executed  by  sealing  and  deliveiy  (x).  Even  now,  the  absence 
of  the  signature  of  a  party  to  a  deed,  the  subject  matter  of 
which  comes  within  the  operation  of  that  statute,  would 
seem  to  be  immaterial  (y),  for  the  object  of  that  enactment 
was  "  to  prevent  matters  of  importance  from  resting  on  the 
frail  testimony  of  memory  alone."  It  was  not  intended  to 
apply  to  instruments  already  authenticated  by  a  ceremony 
of  a  higher  nature  than  a  signature  or  a  mark  (z). 

Delivery  is  essential  to  the  due  execution  of  a  deed  (a) ;  so 
that  if  executed  after  the  d9,y  on  which  it  purports  to  bear 
date,  it  takes  efifect  from  the  day  of  delivery  and  not  from 
the  day  of  the  date,  according  to  the  maxim  Traditio  loqui 
fadt  chartam  (b).  "  A  deed,"  says  Bayley,  J.,  (c),  "  has  no 
operation  until  delivery." 

Although  the  usual  practice  in  delivering  a  deed  is  to 
place  the  finger  upon  the  seal  or  wafer  (which  has,  in  general, 
been  previously  affixed  to  the  instrument),  and  to  repeat 
the  formula  "  I  deliver  this  as  my  act  and  deed,"  yet  it  is 
clear,  on  the  one  hand,  that  delivery  without  words  is  suffi- 
cient (d),  and,  on  the  other,  that  a  deed  may  be  delivered  by 
words  without  any  act  of  delivery  (e). 

If,  moreover,  when  a  deed  has  been  formally  sealed  and 
delivered,  with  apt  words  of  delivery,  it  is  retained  by  the 
party  executing  it,  such  retention  will  not  per  se  affect  the 

(x)  Co.  Litt.  35.  h.  ;  Shepp.  Touch.  of  a  body  corporate,  for  the  fixing  their 

56.  common  seal  to  the  deed  is  tantamount 

(y)  The  signature  of  a  party  may,  to   a  delivery:    Com.    Dig,     "Fait" 

however,    be  required  by  the  express  (A.  3). 

provisions  of  the  power   or  authority  (6)  Steele  v.  Mart,  4  B.  &  C.  272  ; 

under  which  a  deed  is  executed.  Goddard  's  case,  2  Rep.  i  ;   Clayton's 

(z)  Per  Rdfe,  B.,   Cherry  v.  Sem-  case,    5  Rep.    1 ;     per    Patteson,   J., 

ing,  i  Exch.  636-7.,  Browne  v.  Bwton,  17  L.  J.,  Q.  B.,  50. 

(a)  As  to  evidence  of  delivery,   see  (c)  Styles  v.  Wa/rdle,  4  B.  &  C.  911. 

Xenos   V.    Wichham,   L.  R.   2  H.  L.  {d)  Co.   Litt.  36.  a.;   9  Rep.  136. 

296  ;  Kidner  v.  Keitli^S  0.  B.,  N.  S.,  b.,  137.  a. 

35  ;  Twpper  v.  Fouli:ee,  9  C.  B.,  N.  S.,  (e)  Co.  Litt.  36.  a.  ;    Shepp.  Touch. 

797.  58. 

Delivery  is  not  necessary  in  the  case 
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operation  of  the  deed(/);  for  "the  efficacy  of  a  deed 
depends  on  its  heing  sealed  and  delivered  by  the  maker  of 
it;  not  on  his  ceasing  to  retain  possession  of  it"  {g).  It 
is  also  clear,  that  delivery  to  a  third  person  for  the  use  of 
the  party  in  whose  favour  the  deed  is  made,  provided  the 
grantor  parts  with  all  control  over  the  instrument,  will  make 
the  deed  effectual  from  the  instant  of  such  delivery  ;  for  the 
law  will  presume,  if  nothing  appear  to  the  contrary,  that  a 
man  will  accept  what  is  for  his  benefit  Qi). 

A  deed  may,  however,  be  delivered  as  an  escrow,  i.e.,  it 
may  be  delivered  to  a  stranger  to  be  kept  by  him  until 
certain  specified  conditions  be  performed,  and  then  to  be 
delivered  over  to  the  grantee  (i).  If,  in  point  of  fact,  the 
deed  is  delivered  not  to  take  effect  as  a  deed  until  some 
condition  is  performed,  it  will  operate  as  an  escrow,  notwith- 
standing the  delivery  is  in  form  absolute  Qc).  But  if  a  deed 
be  delivered  as  an  escrow,  upon  certain  conditions,  to  the 
party  to  whom  it  is  made,  the  delivery  is  nevertheless  ab- 
solute, for  in  traditionibus  chartarura  non  quod  dictum  sed 
quod  factum,  est  inspicitur  (I). 

The  legal  consequences  which  flow  from  the  execution  (m) 
of  a  written  contract  by  sealing    and  delivery  are  most  im- 

(/)  Doe  d.    Oa/rnons  v.  Knight,  5      E.  &  B.  374  ;    Gugden  v.  JBesset,  Id. 

B.  &  C.   671  ;     Zenos  t.    Wickham,       986  ;  Murray  t.   JEarl  of  Stair,  2  B. 
L.  B.  2  H.  L.  296.  &  C.  81. 

In  Juries  v.    Alexander,  S  H.  L.  (Fj  Shepp.    Touch.    59  ;    Tlwrcmgk- 

Ca.  594,   a  question  arose  whether  an  good 's  case,  9  Rep.  136  a,  ;   per  Cress- 

instrnment  was  a  deed  or  a  testamen-  well,  J.,   Oumberlege  t.  Lawson,  1  C. 

tary  paper.  B.,  N.  S.,  718. 

(g)  Per    Ld.    Oranwortk,  L.   E.    2  "The  maxim  of  law,  as  well  as  of 

H.  L.  323.  reason   and    good    sense,  is  non  quod. 

(h)  Doe  d.  Garnons  v.  Knight,  supra;  dictum,  sed   quod    factum    est   inspi- 

3  Rep.  26  b.  citur  :  "  per  Martin,  B.,  6  H.   L.  Ca... 

(i)  Co.  Litt.   36.  a.  ;  MiUershiip  t.  722. 
Brookes,  5  H.  &  N.  797.  (m)  There  cannot  be  a  pwrtial  execu- 

(h)  Per  Pollock,   C.   B.,  Christie  v.  tionof  adeed  :  see  WiCkinsonY.  Anglo- 

Winnington,  8  Exch.  290  ;  -get  Jervis,  CoMfornian  Gold  Mining  Co.,  18  Q. 

C.  J.,  Dams  v.  Jones,  17  C.  B.  634 ;  B.  728. 
per  Crompton,  J.,  Pym-v.  Campbell,  6 
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pbrtant.  Directly  that  an  instrument  containing  a  contract 
is  sealed  by.  the  parties  thereto,  it  becomes  a  deed  {n),  and  as 
such  is  clothed  with  the  following  properties,  which  do  not 
attach  to  a  simple  contract  in  writing.  It  works  a  merger ; 
it  operates  by  way  of  estoppel ;  it  requires  no  consideration 
to  support  it ;  it  will  in  some  cases  bind  the  heir  of  the 
covenantor  or  obligor ;  it  can  only  be  discharged  by  an 
instrument  under  seal,  by  the  judgment  of  a  Court  of  com- 
petent authority,  or  by  Act  of  Parliament. 

The  limits  necessarily  prescribed  for  this  treatise  will  not 
of  course  allow  of  any  attempt  on  my  part  to  consider  the 
forms  of  deeds,  or  the  various  modes  which  have  been  de- 
vised for  effecting,  through  their  intervention,  objects  which 
are  in  kind  almost  infinitely  diversified.  The  reader  will 
bear  ia  mind,  however,  that  in  every  valid  deed  there  must 
be  parties  able  to  contract,  and  also  a  thing  or  subject  matter 
to  be  contracted  for,  all  which  must  be  specified  and  set 
forth  with  some  suflBcient  degree  of  certainty  and  precision  ; 
for  instance,  in  every  grant  there  must  be  a  grantor,  a  grantee, 
and  a  thing  gi'anted ;  in  every  lease,  a  lessor,  a  lessee,  and  a 
thing  demised  (o). 

The  agreements  of  parties  under  seal  usually  contain,  how-  covemnt— 
ever,  in  addition  to  the  above  simple  elements,  stipulations 
and  conventions,  called  covenants  (p),  more  or  less  elaborately 
worded,  whereby  either  party  vouches  for  the  truth  of  certain 
facts,  or  binds  himself  to  do  or  to  refrain  from  doing  certain 
things.  Thus,  the  grantor  of  an  estate  may  covenant  that 
he  hath  a  right  to  convey,  or  that  the  grantee  shall  quietly 


(n)  Per  Coleridge,  J.,  HaU  v.  Bain-  sealed  and  delivered,  whereby  some  of 
bridge,  12  Q.  B.  707.  See  David-  the  parties  engage,  or  one  of  them  en- 
sore  T.  Cooper,  13  M.  &  W.  343,  gages,  with  the  other  or  others  of  them, 
353.  ■  that  some  act  hath  or  hath  not  already 
(o)  2  Bla.  Com.  296.  been  done ;  or  for  the  performance  or 
(p)  A  covenant  maybe  defined  to  be  nonperformance  of  some  specified  duty:" 
"  an  agreement  between  two  or  more  Piatt  on  Cot,  p.  3. 
persons  by  an   instrument  in  writing 
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enjoy  the  land ;  a  lessee  may  covenant  to  pay  his  rent  or  to 
keep  the  premises  in  repair  (q). 

No  particular  form  of  words  is  necessary  to  create  a  cove- 
nant ;  any  words  are  sufficient  for  that  purpose  "  which  show 
an  intention  to  be  bound  by  the  deed  to  do  or  omit  that 
which  is  the  subject  of  the  covenant ;  any  such  words  are 
sufficient,  and  some  such  words  are  necessary  to  make  a 
covenant "  (r).  It  will  readily  be  supposed  that,  where  a 
deed  has  been  informally  prepared,  much  difficulty  may  be 
felt  in  determining  the  intention  of  the  parties  to  it,  and  in 
interpreting  their  covenants.  Upon  this  subject  it  may  suf- 
fice to  say  that,  although  where  the  words  of  a  covenant 
are  clear  and  free  from  doubt,  effect  must  be  given  to  them ; 
yet,  if  "  a  covenant  may  have  two  meanings,  each  of  which  is 
equally  probable,  in  each  of  which  the  words  are  capable  of 
expressing  the  same  thiag,  and  the  question  is,  in  which  of 
the  two  senses  it  is  to  be  understood,  that  meaning  which  it 
is  most  probable  the  parties  contemplated  is  the  one  that  is 
to  be  adopted  "  (s). 

"  Generally  speaking,"  remarks  the  learned  judge,  whose 
words  are  above  cited,  "the  construction  of  a  written  con- 
tract is  for  the  Court ;  but  when  it  is  shown  by  extrinsic 
evidence  that  the  terms  of  the  contract  are  ambiguous, 
evidence  is  admissible  to  explain  the  ambiguity,  and  to 
show  what  the  parties  really  meant.  That  is  one  of  Lord 
Bacon's  maxims  (t).  Where  there  is  an  election  between 
two  meanings  it  is  properly  a  question  for  the  jury.     So, 

(q)  2  Bla.  Com.  304.      A  man  may  The  recital  in   a  deed  may  amoimt 

covenant  that  a  thing  is  already  done,  to  a  coyenant  where  the  intention  of 

or  that  it  shall  be  done.     In  the  one  the  parties  appears  to  have  been  that  it 

case  the  covenant  is  executed  ;  in  the  should  do  so  :    Lay  v.  Mottram,  19  0. 

other  executory  :   Shepp.  Touch.  162.  B.,  N.  S.,  479. 

(r)  Judgm.,    Rashldgh    v.    South-  (s)  Per  Maule,  J.,  WestLmtdonR. 

Eastern  S.  0.,  10  C.  B.  632  ;   Wood  0.  v.   London  &  N.    W.  R.    C,  11 

T.   Copper  Miners'  Co.,  7  0.  B.  906  ;  C.  B.  324  ;  Bland  v.  Crowley,  6  Exch. 

T^ex  Parlce,  B.,RigbyY.  Cheat  Western  522,  529. 

R.  C,  14  M.  &  W.  815.  (t)  Bao.  Max.  reg.  23. 
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if  a  man  devise  land  to  his  '  cousin  John,'  and  it  appears 
that  he  has  two  cousins  named  John,  extrinsic  evidence 
is  admissible  to  show  to  which  of  them  he  meant  the  land 
to  go  "  (u). 

Covenants,  when  viewed  in  relation  to  each  other,  will  be  covenants— 
found  to  be  divisible  into  three  classes.  1.  Independent  ^^^ven- 
covenants, — that  is  to  say,  where  either  party  may  recover 
damages  from  the  other  for  the  injury  he  may  have  sus- 
tained by  a  breach  of  the  covenants  in  his  favour,  and  where 
it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the 
covenants  on  the  part  of  the  plaintiff.  2.  Covenants  which 
are  conditions  and  dependent, — that  is,  in  which  the  per-  — depen- 

dent ; 

formance  of  one. covenant  depends  on  the  prior  performance 
of  another  ;  so  that  till  the  prior  condition  be  performed,  the 
other  party  is  not  liable  to  an  action  on  his  covenant  (x).  3. 
Covenants,  sometimes  called  concurrent,  which  are  mutual  —concur- 

rent. 

conditions  to  be  performed  at  the  same  tvme ;  and  in  these 
if  one  party  is  ready  and  offers  to  perform  his  part,  and  the 
other  neglects  or  refuses  to  perform  his,  he  who  is  ready 
and  offers  thus  legally  fulfils  his  engagement,  and  may 
therefore  maintain  an  action  against  the  other  party  for 
his  default,  even  though  neither  be  obliged  to  do  the  first 
act  {y). 

(m)  Smith  T.  Thcympaon,  8  C.  B.  59.  Exch.  424  ;   Raymond  v.  Winton,  L. 

(x)  See,     for    instance,   Roberts  v.  R.  1  Ex.  244 ;  Sibthorp  v.  Brunei,  3 

Brett,  11  H.  L.  Ca.  337.  Exoh.  826. 

(y)  Per  Lord  Mansfield,  Kingston  v.  In  Pwdage  v.   Cole,  supra,  it  was 

Preston,   cited  Jones  t.   Barkley,    2  "agreed"  between  A.   (the  plaintiff) 

Dougl.    689.      Respecting    the    above  and  B.   (the  defendant)  by  instrument 

classes  of  covenants,  the  reader  is  re-  under  seal,  that  B.  should  pay  to  A., 

ferred  to  Pordage  v.  Cole,  1  Saunds.  before  a  day  named,  a  sum  of  money 

319 ;    1    Wms.    Saund.    320  a,  (4)  ;  for  his  lands,    &c.    (whereof  5s.  was 

Piatt  on  Cov.  p.  70  ;  per  Timdal,  C.  J. ,  actually  paid  as  earnest).      It  was,  in 

Stavers  v.  Curling,  3  Bing.  N.  C.  368  ;  the   first    place,    held,    that,    by  this 

cited  -per  Keating,  J.,  Seegery.  Buthie,  agreement,  a  covenant  on  the  part  of 

8  0.  B.,  N.  S.,  70  ;  Friar  v.  Grey,  15  A.  was  raised  to  convey  the  land,  and, 

Q.  B.  891,  and  5  Exch.  584  ;    London  secondly,  that  the  covenants  to  pay  the 

Oas  Light  Co.  v.  Vestry  of  Chdsea,  8  money  and  to  convey  were  independent 

C.  B.,  N.  S.,  215  ;   EUen  v.  Topp,  6  of  each  other,  so  that  A.  might  sue  for 

T  2 
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Covenants 
realj  per- 
sonal, and 
collateral. 


Covenants,  besides  admitting  of  the  classification  above 
given,  are  also  designated,  regard  being  had  to  their  nature 
and  to  the  subject-matter  which  they  may  concern,  as  real, 
personal,  or  collateral.  A  covenant  real  being  such  as  is 
annexed  to  an  estate  and  to  be  performed  on  it ;  a  covenant 
personal  being  one  whereof  some  person  in  particular  shall 
have  the  benefit,  or  whereby  he  shall  be  charged,  or  one 
which  is  to  be  performed  personally  by  the  covenantor  alone. 
The  term  collateral,  when  applied  to  a  covenant,  is  commonly 
used  in  contradistinction  to  the  term  real,  as  above  defined. 
A  covenant  is  said  to  be  collateral  when  the  thing  to  be  done 
in  pursuance  of  it  is  "  merely  collateral  to  the  land,  and  doth 
not  touch  or  concern  the  thing  dismissed  in  any  sort "  {£),  or 
not  so  immediately  as  to  pass  with  it  to  an  assignee.  Such  a 
covenant  is  also  said  to  be  in  gross. 

If,  for  instance,  a  lessee  covenant  to  pay  rent  or  to  repair, 
or  if  a  lessor  grant  to  his  lessee  the  liberty  of  taking  wood 
from  off  the  demised  premises  to  burn  within  his  house  or  to 
repair  his  fences  during  the  term,  the  covenant  is  '  real ; '  it 
passes  with  the  land  to  its  assignee,  so  that  he  who  takes  the 
one  becomes  immediately  subject  to  the  other  (a).  On  the 
other  hand,  a  covenant  to  pay  a  sum  of  money,  or  a  covenant 
by  a  lessee  not  to  hire  certain  persons  to  work  in  a  mill  about 
to  be  erected  on  the  land  demised  (b),  would  be  '  personal '  to 
the  covenantor,  and  would  not  bind  his  assignee.  In  this 
latter  case  the  covenant  might  be  said  to  be  altogether  '  col- 
lateral '  to  the  land. 

To  Spencer's  case  (c),  which  is  the  leading  authority  to 


the  residue  of  his  purchase  money  be-      Beeton,  7  H.  &  N.  42. 


fore  any  conveyance  by  him  of  the  land. 
See  also  Marsden  v.  Moore,  4  H.  &  N. 
500  ;  Hemans  v.  Picdotto,  1  C.  B., 
N.  S.,  646  ;  Eastern  Counties  R.  C.  t. 
Philipson,  6  C.  B.  2 ;  Phillips  t. 
Clift,  4  H.  &  N.  168;  Baylis  v.  Le 
Gros,  4  C.  B.,  N.  S.,  537;    White  v. 


(s)  Spencer's  case,  5  Rep.  16,  2ud 
Resol. 

(a)  Id.  ibid. 

(6)  Mayor  of  Oongleton  y.  Pattison, 
10  East,  130. 

(c)  5  Rep.  16 ;  1  Smith  L.  C.  6th 
ed.,   45.  -with  the  Note  thereto  ;    WU- 
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show  what  covenants  do  or  do  not  '  run  with  land/  i.  e.,  pass 
with  it  from  assignee  to  assignee,  reference  must  be  made  for 
information  upon  that  subject.  It  may,  however,  be  well  to 
present  shortly  the  principal  rules  there  laid  down,  as  stated 
by  Wilmot,  C.  J.,  in  Bally  v.  Wells  (d).  "  Covenants  in 
leases,"  says  that  learned  judge,  "  extending  -to  a  thing  '  in 
esse,'  parcel  of  the  demise,  run  with  the  land  and  bind  the 
assignee,  though  he  be  not  named — as  to  repair,  &c.  And  if 
they  relate  to  a  thing  not  '  in  esse,'  but  yet  the  thing  to  be 
done  is  upon  the  land  demised,  as  to  build  a  new  house  or 
wall,  the  assignees,  if  named,  are  bound  by  the  covenants  ; 
but  if  they  in  no  manner  touch  or  concern  the  thing  demised, 
as  to  build  a  house  on  other  land,  or  to  pay  a  collateral 
sum  to  the  lessor,  the  assignee,  though  named,  is  not  bound 
by  such  covenants ;  or  if  the  lease  is  of  sheep  or  other  per- 
sonal goods,  the  assignee,  though  named,  is  not  bound  by  any 
covenant  concerning  them.  The  reasons  why  the  assignees, 
though  named,  are  not  bound  in  the  two  last  cases  are  not 
the  same.  In  the  first  case  it  is  because  the  thing  covenanted 
to  be  done  has  not  the  least  reference  to  the  thing  demised ; 
it  is  a  substantive,  independent  agreement,  not  quodam 
TTwdo,  but  nullo  modo,  annexed  or  appurtenant  to  the  thing 
leased.  In  the  case  of  the  mere  personalty,  the  covenant 
doth  concern  and  touch  the  thing  demised,  for  it  is  to  restore 
it  or  the  value  at  the  end  of  the  term ;  but  it  doth  not  bind 
the  assignee,  because  there  is  no  privity,  as  there  is  in  the 
case  of  a  realty  between  the  lessor  and  lessee  and  his  assigns 
in  respect  of  the  reversion  (e). 

Again,  a  covenant  may  be  express  or  i/mplied  (/).    "There  coTenants— 

express  ^U-CL 

implied. 

liams  V.  Earle,  L.  R.  3  Q.  B.  739  ;  (c)  See  Gorton  v.  Gregoi-y,  3  B.  &  S. 

Hooper  v.  Clarle,  L.  R.  2  Q.  B.  200  ;  90. 

Stevens  v.  Copp,  L.  R.  4  Ex.  20.  (/)  Aa  exemplifying  tlie  nature  of 

{d)  Wilmot's  Notes,  344,  cited  per  an  implied  covenant,  see  Stwling  v. 

Solroyd,  J.,  Vernon  v.  Smith,  5  B.  &  MaifUmd,  5  B.  &  S.  840  ;  Oerard  v. 

Aid.    7,  and  in  2  Wms.  Saund.  304,  Lemis,  L.  R.  2  C.  P.  305. 
n.  (12). 
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are,"  says  Sir  E.  Coke  (^),  "two  kinds  of  covenants,  -m.,  a 
covenant  in  deed,  and  a  covenant  in  law."  A  '  covenant  in 
law,'  properly  speaking,  being  "  an  agreement  which  the  law 
infers  or  implies  from  the  use  of  certain  words  having  a 
known  legal  operation ; "  for  instance,  if  a  man  by  deed 
demise  land  for  years,  an  action  of  covenant  will  lie  at  suit 
of  the  tenant  after  ouster  upon  the  word  "  demise,"  which 
imports  or  makes  a  covenant  in  law  for  quiet  enjoyment. 
Here  the  word  in  question,  after  having  had  its  primary 
operation  in  creating  the  estate,  derives  from  the  law  a 
secondary  force,  by  being  held  to  imply  an  agreement  on  the 
part  of  the  grantor  to  protect  and  preserve  the  estate  so  by 
that  word  already  created  (h).  A  general  rule  applicable  in 
interpreting  deeds  is  this— expressuTn  facit  cessare  taciturn 
— -an  express  covenant  excludes  or  controls  an  implied 
covenant  having  reference  to  the  same  subject-matter  (i). 

Having  now  explained  sufficiently  for  my  present  pui-pose 
the  office  of  a  covenant,  having  also  pointed  out  the  leading 
classes  into  which  covenants  are  divisible,  and  shown  how 
these  classes  are  distinguishable  from  each  other,  I  propose 
to  exhibit  very  briefly  the  nature  and  structure  of  a  bond, 
and  then  to  notice  the  peculiar  properties  inherent  in  instru- 
ments under  seal. 
Bond—  A  bond  is  "  an  instrument  under  seal,  whereby  one  person 

becomes  bound  to  another  for  the  payment  of  a  sum  of 
money,  or  for  the  performance  of  any  other  act  or  thing. 
The  person  thus  bound  is  called  the  obligor,  and  he  to  whom 
the  bond  is  given  the  obligee.  And  this  obligation  may  be 
either  by  or  to  one  or  several  persons  "  (^'). 

If  a  bond  be  merely  for  the  payment  of  money,  or  for  the 
performance  of  some  particular  act,  without  any  condition  in 


(g)  Co.  Litt.  139  b.  (i)  Leg.   Max.,  4th  ed.,   626  ;   per 

Qi)  Judgm.,  WUlia/ms  v.  BurreU,  1  PoUock,  C.  B.,  Maihew  v.  Blackmore, 

C.  B.  429,  430  ;  Piatt  on  Gov.,  Pt.  1,  1  H.  &  N.  768,  772. 

Ch.  2,  s.  3.  ij)  Hurlstone  on  Bonds,  ]>.  1. 


what. 
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or  annexed  to^t,  the  bond  is  said  to  be  single;  but  there  is 
in  general  a  condition  added  to  the  bond  in  the  nature  of  a 
defeasance,  stipulating  that  if  the  obligor  duly  performs  the 
act  specified,  the  obligation  shall  be  void,  otherwise  that  it 
shall  remain  in  full  force.  In  case  this  condition  is  not  per- 
formed the  bond  becomes  forfeited  (Jc),  so  that  the  entire 
penalty  named  therein  was  formerly  recoverable  at  law. 
Now,  however,  by  virtue  of  the  stat.  4  &  5  Ann.  c.  16,  ss.  12 
and  13,  in  the  case  of  a  bond  conditioned  for  the  payment 
of  money,  the  payment  of  the  principal  sum  due,  with 
iaterest  and  costs,  even  though  the  bond  be  forfeited,  and 
a  suit  has  been  commenced  thereon,  will  be  a  full  satis- 
faction and  discharge  (I).  Also,  by  the  stat.  8  &  9  Will.  3, 
c.  11,  s.  8,  damages  and  costs  of  suit  only  are  recoverable 
in  an  action  upon  a  bond  executed  by  way  of  security 
for  the  performance  of  covenants  contained  in  any  deed  or 
indenture  (m). 

Of  specific  properties  inherent  in  a  deed,  the  first  to  be  Doctrine  of 

■^  -*■       -^  merger  as 

noticed  is  that  of  merger.  A  deed  being  of  a  higher  nature  tJ§g^"° 
than  a  simple  contract,  will,  if  given  or  entered  into  in  seneraUy. 
relation  to  the  same  subject-matter,  altogether  merge  or 
swallow  up  the  latter,  and  extinguish  any  right  of  action 
which  might  have  been  founded  upon  it  {n).  For  instance, 
by  the  acceptance  of  a  bond  for  a  simple  contract  debt,  the 
debt  (according  to  the  accustomed  phraseology)  will  merge  in 
the  higher  security  (o) ;  and  if  a  covenant  be  entered  into  to 

{k)  2  Bla.   Com.    340.     The   condi-  ever,  merged  by  giving  a  bond  ;  because 

tion  of  a,  bond  being  for  the  benefit  of  rent  is  a  specialty  debt :  per  Cresswell, 

the  obligor  must,  in  general,  be  strictly  J.,  10  C.  B.  574  ;  Bull.  N.  P.,  7th  ed., 

performed :  Hurlstone  on  Bonds,  Ch.  2,  182  a.     Nor  can  one  bond  merge  an-' 

s.  3.  other  bond :  6  Eep.  45  b. 

(t)  2  Bla.  Gom.  341.  (o)  Bac.  Abr.  Oblig.  (D.) ;  Higgena'i 

(m)  As  to  the  effect  and  operation  case,   6  Kep.   44  b  ;  per  Lord  Ellen- 

of  this  enactment,  see  Hurlstone  on  borough,  C.  J.,  Drake  r.  Mitchell,   3 

Bonds,  pp.  129,  131.  Bast,  251  ;  see  Mowatt  v.  Loi-d  Lon- 

(»)  A  debt  due  for  rent  is  not,  how-  desborough,  4  B.  &  B.  1.    A  specialty 
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pay  a  sum  of  money  actually  due,  the  remody  thencefortli 
must  be  upou  the  covenant,  and  not  upon  the  original  cause 
of  action  (p). 

In  Middleditch  v.  Mlis  (q)  it  is  observed, — "  The  general 
■principle  is  clear,  that,  where  a  debt  is  secured  by  a  bond, 
covenant,  or  other  specialty,  there  the  obligation  by  simple 
■contract  is  gone :  the  lesser  security  is  merged  in  the 
greater ; "  and  the  principle  thus  stated  was  forcibly  applied 
by  the  Court  to  the  facts  before  them  in  the  case  just  men- 
tioned. There  the  plaintiff  was  mortgagee  under  a  mortgage 
from  the  defendant,  with  a  power  of  sale  ;  the  mortgage  deed 
containing  the  ordinary  covenant  by  the  defendant  to  pay 
the  principal  sum  secured,  with  interest.  The  mortgaged 
property  was  sold  by  the  plaintiff  under  the  power  thus 
given,  but  did  not  produce  sufficient  to  discharge  the  debt 
due  to  him ;  and  a  meeting  afterwards  took  place  between 
the  plaintiff  and  defendant,  at  which  an  account  was  stated 
between  them  charging  the  defendant  with  the  full  amount 
of  principal  and  interest,  and  giving  him  credit  for  the  net 
proceeds  of  the  sale.  It  was  held  upon  these  facts,  that  an 
action  of  debt  upon  the  account  stated  would  not  lie,  the 
balance  found  to  be  due  thereby  from  the  defendant  to  the 
•  plaintiff  having  in  truth  arisen  upon  the  deed,  and  not  upon 
the  subsequent  settlement  (r). 

In  order  to  trace  out  the  full  operation  of  the  doctrine  of 
merger,  let  us  suppose  that  A.,  being  indebted  to  B.  in  the 
sum  of  1001.  for  goods  sold  and  delivered,  accepts  a  bill  of 
exchange  drawn  upon  him  by  B.  at  a  date  certain  for  that 
amount,  and  that  the  bill  is  taken  by  B.  in  lieu  of  immediate 
payment,  the  effect  of  this  transaction  will  be  to  suspend  or 
postpone,  until  the  bill  falls  due,  B.'s  right  of  action  against 


does  not,  strictly  speaking,  "  merge  or  10  0.  B.  573. 

extinguish  the  debt;  but  it  merges  the  {p)  Post,  p.  281. 

remedy  by  way   of    proceeding    upon  (q)  2  Exch.  623. 

the  simple   contract ;  "  per  Maule,  J.,  (?•)  See  Fetch  v.  lA/on,  9  Q.  B.  147. 
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A.  ia  respect  of  the  goods  sold  (s).     Let  us  next  suppose, 
that  the  bill  thus  given  is  dishonoured  at  maturity,  and  that 
B.,  in  lieu  of  then  proceeding  against  A.,  as  he  would  be  en- 
titled to  do,  in  respect  either  of  his  original  demand  or  upon 
the  bill,  agrees  to  take  A.'s  bond  in  the  penal  sum  of  200?., 
conditioned  for  the  payment  to  B.  of  the  lOOl.  above  men- 
tioned, and  interest  thereupon,  at  some  future  day.     Now,  if 
default  be  made  in  payment  of  the  amount  thus  secured, 
-the  only  remedy  at  law  available  to  B.  against  A  will  be  by 
action  upon  the  bond,  his  right  of  suit,  whether  in  respect  of 
his  original  claim  or  of  the  bill,  having  become  merged  in 
and  extinguished  by  the  instrument  under  seal.     To  pursue 
this  inquiry  a  step  further,  let  us  suppose  that  B.  recovers 
judgment  in  an  action  of  debt  upon  the  bond  against  A,  the 
sole  mode  of  obtaining  satisfaction  from  his  debtor  thence- 
forth available  to  B.  wiU  be  upon  the  judgment  in  which  the 
bond  debt  will  itself  have  become  merged,  in  accordance  with 
a  principle  ah-eady  explained,  and  which  is  expressed  by  the 
legal  phrase  transit  in  rem  judicatam  (t). 

But  although  the  doctrine  of  merger  in  connection  with 
specialties  is  in  theory  thus  simple,  difficulty  occurs  not 
unfrequently  in  applying  it,  for  the  rule  in  question  is 
subject  to  some  qualifications,  which  must  now  accordingly 
be  noticed. 

"In  general,"  says  Bayley,  J.,  in  Twopenny  v.  Young  (u), 
"  where  a  simple  contract  security  for  a  debt  is  given,  it  is 
extinguished  by  a  specialty  security,  if  the  remedy  given  by 
the  latter  is  co-extensive  with  that  which  the  creditor  had 
upon  the  former."  Observing  the  qualification  thus  intro- 
duced into  the  rule,  we  may  conclude  that  a  bond  given  for  a 
limited  sum  would  not  operate  to  merge  a  debt  of  indefinite 
amount  (x),  and  that  the  contract  under  seal  of  a. surety  will 

(a)  Ante,  p.  113.  (u)  3  B.  &  0.  208. 

(t)  Leg.  Max.,  4tlied.,  p.  330.    See  (x)  Norfolk  R.   G.  v.   M'Namara, 

Florence  v.  Jenmgs,  2  0.  B.,  N.  S.,  454.       3  Exoh.  628,  631. 
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not  by  operation  of  law  extinguish  the  simple  contract  debt 
of  the  principal  {y).  So,  if  one  of  two  makers  of  a  joint  and 
several  promissory  note  executes  to  the  holder  a  mortgage  to 
secure  the  amount,  and  covenants  therein  to  pay  it,  the  other 
maker  is  not  thus  discharged ;  the  remedy  given  by  the 
specialty  being  confined  to  one  of  the  debtors  only,  and 
therefore  not  co-extensive  with  that  which  the  creditor  had 
upon  the  note  (0). 

Where  indeed  it  clearly  appears  on  the  face  of  an  instru- 
ment under  seal  that  the  intention  of  the  parties  to  it  was, 
that  the  original  debt  secured  thereby  should  continue  to 
exist,  or  that  the  security  (if  any)  previously  given  should 
remain  in  force,  ejBFect  will  be  given  to  their  intention  (a). 
Estoppel  Inasmuch  as  a  deed  is  a  ''  solemn  and  authentic  act,''  "  a 

by  deed,  ' 

man,"  says  Sir  William  Blackstone  (6),  "  shall  always  be 
estopped  by  his  own  deed,  or  not  permitted  to  aver  or  prove 
anything  in  contradiction  to  what  he  has  once  so  solemrdy  and 
deliberately  avowed."  "  The  principle,"  says  Taunton,  J.  (c), 
"  is  that,  where  a  man  has  entered  into  a  solemn  engagement 
by  deed  under  his  hand  and  seal  as  to  certain  facts,  he  shall 
not  be  permitted  to  deny  any  matter  which  he  has  so 
asserted." 

As  illustrating  th^  operation  of  the  rule  just  stated,  Norton 
V.  The  Westminster  ImproveTnent  Commissioners  (ff)  may  be 
consulted.  There  the  plaintiff  sued  upon  a  bond,  the  con- 
dition of  which  recited  that,  by  virtue  of  certain  Acts  of 

{y)  White  V.  Cuyler,  6  T.  E.  176  ;  (c)  Sawman  v.  Taylor,  2  Ad.  &  E. 

HolTMsy.  BeU,  3  M.  &  Gr.  213.  291.     "The  principle  of  estoppel  is 

(s)  Ansdl  y.  Baker,  15  Q.  B.   20;  that,  whether  there  be  a  cause  of  action 

Sha/rpe  t.  Gibbs,  16  C.  B.,  N.  S.,  527  ;  or  not,  the  party  cannot  allege  it: " 

Boaler  v.  Mayor,  19   Id.   76  ;    Solly  per  Coleridge,  J.,  Parkea  v.  Smith,  15 

v.  J'orbes,  2  Brod.  &  B.  38  ;  Twopenny  Q.  B.  312. 
V.  Yoimg,  3  B.  &  C.  208.  (d)  7   Bxoh.   780,  and  cases  there 

(a)  SoalerT.  Mayor,19  G.'B.j'S.S.,  cited;    London  and  Continental  Ass. 

76,  82,  83,  explaining  Price  v.  Moul-  Soc.  r.  Redgrave,  4  0.  B.,  N.  S.,  524 ; 

ton,  10  C.  B.  561.  Bowman  t.   Taylor,   snpra ;    SiMs  v. 

(6)  2  Oom.  295.  Laming,  9  Bxch.  256. 
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Parliament,  the  defendants  were  authorised  to  borrow  money 
for  the  purposes  thereof,  &c. ;  and  that  they  in  pursuance  of 
the  Acts,  had  borrowed  of  one  P.  a  certain  sum  of  money 
"  for  enabling  them  to  carry  the  purposes  of  the  said  Acts 
into  execution."  To  the  declaration  which  set  out  the  above 
condition,  the  defendants  pleaded,  inter  alia,  that  '  they  did 
not,  in  pursuance  of  the  said  Acts  of  Parliament,  boiTOw 
of  P.  the  said  sum,  or  any  part  thereof,  for  enabling  them  to 
carry  the  purposes  of  the  Acts  or  any  or  either  of  them  into 
execution,  nor  was  the  same  lent  or  advanced  by  P.  or  any 
other  person  for  those  purposes.'  This  plea  was  on  demurrer 
held  bad,  on  the  ground  that  the  defendants  were  estopped  by 
their  deed  from  setting  up  the  defence  disclosed  in  it  (e). 

Precisely  to  a  similar  effect  it  was  decided  in  Hill  v.  The 
Proprietors  of  the  Manchester  Water-worlcs  (/)  that  the 
obligor  of  a  bond  reciting  a  certain  consideration  is  estopped 
from  pleading  that  the  consideration  was  in  fact  different 
from  that  recited. 

Both  the  foregoing  cases,  besides  exemplifying  the  doctrine 
of  estoppel  by  deed,  may  usefully  be  consulted  with  reference 
to  this  important  qualification  of  it — that  a  deed  is  not  in  all 
cases  conclusive  by  way  of  estoppel,  but  is  impeachable  for 
fraud  or  illegality. 

The  leading  authority,  however,  in  support  of  the  quali-  comns  v. 
fication  just  specified  of  the  doctrine  of  estoppel  by  deed  is 
Collins  V.  Bla/ntern  (g),  which  established  that  illegality  may 
be  pleaded  as  a  defence  to  an  action  on  a  contract  under  seal. 
There,  to  a  declaration  in  debt  on  a  joint  and  several  bond 
for  7001.  the  defendant  pleaded  the  following  facts  : — 'That, 
before  and  at  the  time  of  making  the  bond  in  question,  and 
the  promissory  note  presently  mentioned,  his  (the  defendant's) 

(e)  But   in    an    action    on  a  bond  ments.     D'Arcy  v.Tamar,  (be,  B.  0., 

against  a  company,  it  is  a  good  defence  L.  E,.  2  Ex.  158. 

that    the    seal  of   the    company  was  (/)  2  B.  &  Ad.  544. 

affixed   -without  lawful   authority,   re-  (g)  2  Wils.  341. 
gard  being  had  to  statutory  require- 
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co-obligors,  together  with  three  other  parties,  stood  indicted 
at  the  suit  of  one  John  Rudge  for  wilful  and  corrupt  perjury, 
and  had  severally  pleaded  not  guilty  to  the  charge ;  that, 
when  the  trial  was  about  to  come  on,  it  was  agreed  between 
John  Rudge  (the  prosecutor),  the  plaintiff,  and  the  parties 
indicted,  that  the  plaintiff  should  give  to  the  prosecutor  his 
note  for  350?.  as  a  consideration  for  his  not  appearing  to  give 
evidence  at  the  trial ;  it  being  further  agreed  that  the  bond 
sued  upon  should  be  executed  by  the  defendant  Blantern  and 
his  co-obligors  to  the  plaintiff,  to  indemnify  him  in  respect  of 
the  note  on  which  he  had,  as  just  mentioned,  become  liable 
to  the  prosecutor. 

Upon  general  demurrer  to  the  above  plea,  it  seems  to  have 
been  mainly  contended  on  behalf  of  the  plaintiff,  that,  the 
bond  appearing  on  the  face  of  it  to  be  good  and  lawful,  no 
averment  could  be  admitted  to  show  that  it  had,  in  fact,  been 
given  upon  an  illegal  consideration. 

In  the  judgment  delivered  by  Wilmot,  C.  J.,  in  the  above 
celebrated  case,  three  points  solemnly  discussed  demand  our 
attention : — 1.  Whether,  on  the  facts  alleged,  the  considera- 
tion for  giving  the  bond  was  illegal.  2.  Whether  a  bond 
given  for  an  illegal  consideration  is  void  at  common  law  ab 
initio.  3.  Whether,  supposing  the  bond  to  be  void,  the  facts 
disclosed  in  the  plea  to  show  that  it  was  so,  could  by  law  be 
averred  and  specially  pleaded. 

With  regard  to  the  1st  point  above  specified,  the  Court 
remarked,  "  This  is  an  agreement  to  stifle  a  prosecution  for 
wilful  and  corrupt  perjury,  a  crime  most  detrimental  to  the 
commonwealth ;  for  it  is  the  duty  of  every  man  to  prosecute, 
appear  against,  and  bring  offenders  of  this  sort  to  justice  "  {h). 
.  .  .  .  "  The  promissory  note  was  certainly  void  :  what  right, 

(h)  See  Kdr  v.  Leeman,   6  Q.   B.  8  C.  B.  100  ;  Alleyne  v.  Reg.,  5  E.  & 

308  ;   S.   a,  9  Q.  B.  371  ;   Reg.  v.  B.  399 ;  WUHams  t.  BayUy,  L.  R.  1 

Hardey,  14  Q.  B.  529  ;  Reg.  y.  Blake-  H.  L.  200  ;  aubl  v.  HuUrni,  18  C.  B., 

more,  Id.  544;   Masters  v.  Ihberson,  N.  S.,  414. 
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then,  hatli  the  plaintiff  to  recover  upon  this  bond,  which  was 
given  to  indemnify  him  from  a  note  that  was  void  ?  They 
are  both  bad,  the  consideration  for  giving  them  being  wicked 
and  unlawful." 

As  to  the  2nd  point,  the  Court  held  the  bond  to  be  void 
ab  initio,  according  to  the  principle  laid  down  in  the  Insti- 
tutes of  Justinian  (i).  Quod  turpi  ex  causd  promissum  est, 
veluti  si  quis  homicidium  vel  sacrilegium  se  facturum  pro- 
mittat,  non  valet. 

"  This,"  the  Court  proceeded  to  observe,  with  reference  to 
the  case  before  them,  "  is  a  contract  to  tempt  a  man  to  trans- 
gress the  law,  to  do  that  which  is  injurious  to  the  com- 
munity ;  it  is  void  by  the  common  law,  and  the  reason  why 
the  common  law  says  such  contracts  are  void  is  for  the  public 
good.  You  shall  not  stipulate  for  iniquity.  All  writers 
upon  our  law  agi-ee  in  this, — no  polluted  hand  shall  touch 
the  pure  fountains  of  Justice.  "Whoever  is  a  party  to  an 
unlawful  contract,  if  he  hath  once  paid  the  money  stipulated 
to  be  paid  in  pursuance  thereof,  he  shall  not  have  the  help 
of  a  Court  to  fetch  it  back  again." 

As  to  the  3rd  point,  viz.,  whether  the  matter  relied  upon 
as  a  defence  could  be  pleaded  ?  the  Court  remarked — "  It  is 
now  objected  as  a  maxim,  that  the  law  will  not  endure  a  fact 
in  pais  dehors  a  specialty  to  be  averred  against  it,  and  that 
a  deed  cannot  be  defeated  by  anything  less  than  a  deed,  and 
a  record  by  a  record  (k) ;  and  that,  if  there  be  no  considera- 
tion for  a  bond,  it  is  a  gift.  I  answer  that  the  present 
condition  is  for  the  payment  of  a  sum  of  money,  but  that 
payment  to  be  made  was  grounded  upon  a  vicious  con- 
sideration, which  is  not  inconsistent  with  the  condition  of 
the  bond,  but  strikes  at  the  contract  itself  in  such  a  manner 


(i)  I.  3.  20.  24.  M.  &  W.   453.      See  the  authorities 

(i)  An  obligation  by  record   may,  cited  Leg.  Max.,  4th  ed.,  pp.  842  et 

however,   be  released    by  deed  :    per  seq. 

ParJce,  B.,  Ba/rleer  v.  St.  QuwMn,  12 
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as  shows  that  in  truth  the  bond  never  had  any  legal  entity; 
and  if  it  never  had  any  being  at  all,  then  the  rule  or  maxim, 
that  a  deed  must  be  defeated  by  a  deed  of  equal  strength 
does  not  apply  to  this  case.  The  law  will  legitimate  the 
showing  it  void  ah  initio,  and  this  can  only  be  done  by 
pleading  "  (V). 

It  would  be  wholly  unnecessary  to  cite  many  cases  at 
length  (m),  with  a  view  to  fortifying  the  conclusions  arrived 
at  on  arguments  so  convincing  as  those  above  abstracted ; 
but  I  cannot  refrain  from  directing  attention  to  some  few 
additional  authorities  in  regard  to  the  particular  qualification 
of  the  rule  as  to  estoppel  by  deed  now  under  consideration. 

In  The  Gas  Light  and  Colee  Company  v.  Turner  (n),  a 
plea  to  an  action  of  covenant  for  rent  due  under  a  lease 
alleging  that  the  premises  in  question  were  demised  to  the 
defendant  for  an  unlawful  purpose,  was  held  to  be  good. 
"The  objection  that  has  been  urged  on  the  part  of  the 
defendant,"  said  Tindal,  C.  J.,  delivering  the  judgment  of 
the  Court  in  that  case,  "  is,  that  this  is  an  action  founded 
upon  a  contract,  and  that  a  Court  of  law  will  not  lend  its  aid 
to  enforce  the  performance  of  a  contract  between  parties 
which  appears  upon  the  face  of  the  record  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express 
purpose  of  carrying  into  effect  that  which  is  prohibited  by 

(Z)   As  to  the  mode  of  raising  the  de-  premises  held  under  a  written  agree- 

fence  of  fraud  or  illegality  in  answer  to  ment  into  which  defendant  had  been 

an  action  on  a  deed,  see  further,  post,  induced  by  plaintiff's    misrepresenta- 

p.  290.  tions  to   enter.     Ejectment  was  held 

(m)  See  Duvergier  v.  Felhwes,  1  01.  maintainable,  inasmuch  as  an  interest 

&  F.  39  ;   Simpson  v.  Lord  Howden,  in  the  demised  premises  had  actually 

9  CI.   &  F.  61  ;    Jones  v.  Waite,  Id.  passed  by  the  agreement.     The  ground 

101  ;    Evans  v.   Edmonds,   13   C.   B.  of    the   decision  in  Feret  v.   HiU  is 

777;    Oamham  v.  Eai-ry,    15   C.    B.  stated  per  Maule,  J.,  15  0.  B.   611  ; 

597.  et   vide   per   Blachburn,   J.,    Beg.  v. 

(n)  5  Bing.  N.  C.  666  ;  S.  O.,  6  Id.  Saddlers'  Co.,   32  L.  J.,  Q.  B.,  343. 

324,  with  which  compare  Feret  v.  SUl,  See  also  Lord  Ward  v.  Lumley,  5  H. 

15  C.  B.  207 :  there  plaintiff  had  been  &  N.  87. 
foroilte  expelled  by  defendant    from 
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the  law  of  the  land.  And  we  think,  both  from  authority 
and  reason,  this  objection  must  be  allowed  to  prevail.  That 
no  legal  distinction  can  be  supported  between  the  application 
of  this  objection  to  parol  contracts  and  to  contracts  under 
seal  appears  the  necessary  inference  from  the  cases  of  Collins 
V.  Blantem  (o)  and  Paodon  v.  Popham  (p),  in  both  which 
cases  the  principle  above  laid  down  was  acted  iipon  by  the 
Court ;  and  in  each  of  which  the  action  was  upon  a  bond ; 
and  it  would,  indeed,  be  inconsistent  with  reason  and  prin- 
ciple to  hold,  that,  by  the  mere  ceremony  of  putting  a  seal 
to  an  instrument,  that  is,  by  the  voluntary  act  of  the  parties 
themselves,  a  contract  which  was  void  in  itself  on  the  ground 
of  its  being  in  violation  of  the  law  of  the  land,  should  be 
deemed  valid,  and  an  action  be  maintainable  thereon  in  a 
Court  of  justice." 

In  Biggins  v.  Pitt  (q),  the  plaintiff  sued  for  the  breach  of 
a  covenant  contained  in  a  composition  deed,  whereby  the 
defendant  and  others  had  covenanted  to  indemnify  the 
plaintiff  from  all  loss,  &c.,  in  respect  of  certain  acceptances 
of  his  outstanding  at  the  execution  of  the  said  deed.  To 
this  declaration  the  defendant  pleaded  that  before  executing 
the  said  indenture  an  agreement  was  entered  into  between 
the  defendant,  J.  H.  (his  partner),  and  the  plaintiff,  under 
which  the  defendant  and  J.  H.  were  to  receive  from  the 
plaintiff  more  than  his  other  creditors.  The  Court  held  this 
plea  to  be  good,  on  the  ground  that  every  such  secret 
bargain  is  a  fraud  on  the  creditors  and  void  when  it  is 
made  (r) ;  so  that  it  cannot  be  enforced  even  against  a  parti- 
ceps  cri/minis  (s). 

In  Mallalieu  v.  Hodgson  (t),  the  effect  of  fraud  in  invali- 
dating a  deed  was  also  much  considered.     There,  to  a  count 

(o)  Ante,  p.  283.  (s)  See  Atkinson  v.  Denby,  7  H.  & 

(p)  9  East,  408.  N.  934  ;  S.  O.,  &  Id.  778. 

iq)  4  Exch.  312.  (t)  16  Q.  B.  689,  and  cases  cited  Id. 

(r)  See  -^t  Mdlor,  J.,  Dcmglish  v.  706,  707.     See  per  Parhe,  B.,  Smith 

Tennmt,  L.  E.  2  Q.  B.  54.  v.  Sakmami,  9  Exch.  543. 
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for  goods  sold  and  delivered,  money  lent,  &c.,  a  release  was 
pleaded.  To  this  plea  the  plaintiff  replied,  that  the  release 
was  had  and  obtained  from  him  by  the  fraud,  covin,  and 
misrepresentation  of  the  defendants  and  others  in  collusion 
with  them ;  to  which  the  defendants  rejoined  a  denial  that 
the  release  was  obtained  by  fraud,  &c.,  as  alleged.  It 
appeared  by  the  evidence  in  this  case  that  the  defendants, 
being  indebted  to  several  persons,  and,  amongst  others,  to 
the  plaintiff,  proposed  a  composition,  which  was  agreed  to 
by  the  majority  of  the  creditors,  but  was  refused  by  the 
plaintiff,  unless  upon  the  condition  that  he  was  paid  more 
than  the  other  creditors  upon  one  part  of  his  debt,  and,  as 
regarded  the  other  part,  was  paid  in  full.  Upon  receiving 
notes  for  the  amount  agreed  upon,  and  being  assured  by  the 
defendants  that  no  other  creditor  than  himself  was  preferred, 
he  signed  a  release  for  his  entire  debt.  The  assurance  of 
the  defendants,  however,  that  no  other  creditor  was  pre- 
ferred was  untrue.  Under  the  circumstances  here  detailed 
accordingly  a  twofold  fraud  was  made  mapifest : — 1st,  the 
fraud  upon  the  creditors,  wherein  both  the  plaintiff  and  the 
defendants  participated;  2ndly,  the  misrepresentation  put 
forth  by  the  defendants  to  the  plaintiff  prior  to  his  execution 
of  the  release.  The  question  to  be  decided  consequently 
was  whether,  on  the  above  facts  and  pleadings,  the  plaintiff 
could  successfully  insist  on  the  fraud  practised  towards  him 
by  the  defendants,  or  whether  his  connection  with  the 
original  fraud  upon  the  creditors,  whence  it  sprung  and  with 
which  it  was  connected,  did  not  effectually  preclude  him 
from  so  doing.  This  latter  view  of  the  question  was  taken 
by  the  majority  of  the  Court.  "The  whole  consideration 
for  his  (plaintiff's)  release,"  observed  Coleridge,  J.,  "  is  the 
fraudulent  preference  promised  to  himself,  and  the  withhold- 
ing any  such  preference  from  other  creditors  :  he  (the 
plaintiff)  cannot  allege  the  former  as  a  fraud  on  himself  to 
vitiate  the  release,  for  he  is   particeps  fravdis ;    and  the 
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Ifitter  is  so  entirely  mixed  up  with  it,  deriving  all  its  mate- 
riality from  it,  that  the  same  disability  seems  to  me  to  exist 
as  to  it." 

The  decision  of  the  Court  of  Error  in  Fisher  v.  Bridges  (u), 
is  important  with  reference  to  the  subject  above  adverted  to. 
There,  to  a  declaration  in  covenant  for  the  payment  of  a 
certain  sum  of  money,  the  defendant  pleaded  that,  before 
the  making  of  the  deed  declared  upon,  it  was  unlawfully 
agreed  between  the  plaintiff  and  defendant  that  the  former 
should  sell  and  the  latter  purchase  of  him  a  conveyance  of 
land  for  a  term  of  years,  in  consideration  of  a  sum  of  money 
to  be  paid  by  the  defendant  to  the  plaintiff,  "  to  the  intent 
and  in  order  and  for  the  purpose,  as  the  plaintiff  at  the  time 
of  the  making  the  said  agreement  well  knew,"  that  the 
land  should  be  sold  by  lottery,  contrary  to  the  form  of  the 
statutes  in  such  case  made  and  provided;  that  afterwards, 
"  in  pursuance  of  the  said  illegal  agreement,"  the  land  was 
assigned  for  the  term,  and,  a  part  of  the  purchase-money 
remaining  unpaid,  the  defendant,  to  secure  the  payment 
thereof,  made  the  deed  and  covenant  in  the  declaration 
mentioned.  Upon  these  pleadings  the  Court  of  Queen's 
Bench  held,  that  the  contract  in  question  appeared  to  have 
been  made  after  the  illegal  transaction  between  the  plaintiff 
and  defendant  had  terminated;  that  it  formed  no  part  of 
such  transaction,  and  was  consequently  unaffected  by  it. 
The  judgment  thus  given  was,  however,  reversed  in  error 
upon  reasoning  of  the  following  kind,  which  seems  con- 
clusive;— the  original  agreement  was  clearly  tainted  with 
illegality,  inasmuch  as  all  lotteries  are  prohibited  by  the 
Stat.  10  &  11  Will.  3,  c.  17,  s.  1 ;  and  by  the  12  Geo.  2,  c.  28, 
s.  4,  all  sales  of  houses,  lands,  &c.,  by  lottery  are  declared 
to  be  void  to  all  intents  and  purposes.     The  agreement  being 

(u)  3  E,  &B.  642  (reversing  judg-  359.  See  A.-G.  v.  MoUingworth,  2 
ment  in  S.  C,  2  E.  &  B.  118),  with  H.  &  N.  416  ;  O'Connor  t.  BradshMW,, 
whici  compare  HiU  v.  Fox,  4  H.  &  N,       5  Exch.  882. 
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illegal,  then,  no  action  could  have  been  brought  to  recover 
the  purchase-money  of  the  land  which  was  the  subject- 
matter  thereof;  and  the  covenant  accordingly,  being  con- 
nected with  an  illegal  agreement,  could  not  be  enforced  {z). 
And,  further,  even  if  the  plea  above  abstracted  were  not  to 
be  understood  as  alleging  that  the  covenant  declared  upon 
was  given  in  pursuance  of  an  illegal  agreement,  it  would, 
remarked  the  Court  of  Exchequer  Chamber,  still  show  a 
good  defence  to  the  action,  for  "  the  covenant  was  given  for 
the  payment  of  the  purchase-money.  It  springs  from  and  is 
the  creature  of  that  illegal  agreement;  and  if  the  law  would 
not  enforce  the  illegal  contract,  so  neither  will  it  allow  parties 
to  enforce  a  security  for  purchase-money,  which,  by  the 
original  bargain,  was  tainted  with  illegality." 

Since  the  case  of  Collins  v.  Blantern  it  has  been  held  as 
settled  law,  that  a  deed  is  impeachable  on  the  ground  of 
illegality  or  of  fraud,  which,  as  akeady  stated  (a),  "  vitiates 
everything,"  and  to  which  the  reasoning  of  Lord  Chief  Justice 
Wilmiot,  already  cited,  applies  quite  as  forcibly  as  to  ille- 
gality ;  either  of  these  defences  being  properly  raised  by  a 
special  plea,  as,  indeed,  is  now  expressly  required  by  the 
Pleading  Eules,  Hil.  T.  1853  (reg.  8). 

But  although  the  general  rule  is  free  from  doubt,  that 
fraud  or  illegality  may,  if  aptly  pleaded,  afford  a  good 
defence  to  an  action  upon  a  contract  under  seal,  it  would  be 
erroneous  to  affirm  that  a  deed  tainted  with  illegality 
or  fraud  in  its  inception  is  necessarily  void,  and  without 
"  any  legal  entity  "  (b),  as  between  all  parties  and  for  all 
purposes. 

It  could  not,  indeed,  be  contended  after  perusing  the  cases 
below  cited  (c),  that  a  party  to  a  contract  under  seal  is  in 


(z)  Pctxton  T.  Pophom,  9  East,  408 ;  (J)  Ante,  p.  286. 

Oas  Light  Co.  v.  Turner,  6  Bing.  N.  (c)  Collins    v.    Blantern,    ante,    p. 

C.  324  ;  S.  0.,  5  Id.  666.  283  ;  Higgins  \.   Pitt,  ante,  p.  287  ; 

(a)  Ante,  p.  267.  (with  which,  however,  compare  Mai- 
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general  estopped  from  alleging  his  own  fraud,  or  his  own 
participation  in  an  illegal  transaction  by  way  of  answer  to  an 
action  upon  the  deed.  But  nevertheless  a  conveyance  made 
in  contravention  of  some  particular  statute  may  be  invali- 
dated thereby  quoad  the  object  contemplated  by  the  parties, 
and  yet  may  remain  good  and  effectual  as  against  the  grantor. 
Thus  a  conveyance  made  for  the  mere  purpose  of  conferring 
a  vote  has  been  held  void  only  to  the  extent  of  preventing 
the  right  of  voting  from  being  acquired,  but  valid  between 
the  parties  to  pass  an  interest  in  the  land  (d).  And  an 
assignment  of  goods  in  fraud  of  creditors  may  be  binding  and 
unimpeachable  as  between  the  assignor  and  assignee  (e).  In 
these  and  other  cases  of  a  like  kind,  the  legal  maxim  would 
seem  forcibly  to  apply, — Quod  fieri  non  debet  factum  valet. 
Every  transaction  is,  moreover,  according  to  an  universal  rule, 
presumed  to  be  valid ;  so  that  the  proof  of  fraud  lies  upon 
the  party  by  whom  it  is  impugned  (/). 

The  mode  of  raising  the  defence  of  estoppel  by  deed  is  by 
pleading  it  if  there  he  an  opportunity  (g) ;  by  demurrer, 
where  the  estoppel  appears  on  the  face  of  the  record  (h)  :  or, 
by  evidence,  in  other  cases, — as  where  the  proceedings  take 
place  in  a  County  Court  (i). 

"  The  doctrine  of  estoppel,"  says  Lord  Denman,  0.  J.,  (/<;), 
"has  been  guarded  with  great  strictness;  not  because  the 

lalieu,  T.  Hodgson,  ante,  p.  287,  and  (e)  Bessey    v.    Windham,   6  Q.  B. 

the  remarks  per  Our.  in  Doe  d.  Boberts  166,    recognising  Boe    d.    jRobeHs   t. 

V.  Roberts,   2  B.  &  Aid.   369,   370)  ;  Solents,  2  B.  &  Aid.  367.     Bowes  v. 

Fisher  v.  Bnclges,  3  E.  &  B.   642 ;  Foster,  2  H.  &  N.  779,  is  clearly  dis- 

Oeere  v.  Mwre,  2  H.  &  C.  339,  345,  tinguishable  from  the  cases  cited  supra. 
346;    EvoMS  v.   Edmonds,  13   C.  B.  (/)  Per  P(wfe,  B.,  8  Exch.  400. 

777  ;  WonPner  v.  Shai/rp,  4  C.  B.  404  ;  (g)  2   Smith  L.  C,   6th  ed.,  710  ; 

Watscm,  r.  Ecurl  of  Oka/rlemont,  12  Q.  per   Lord   Owm/pbell,    C.    J.,   Iteg.   v. 

B.  856,  864.  Inhahs.  of  Homghton,  1  E.  &  B.  512. 
(d)  Phillpotts  V.  PhiWpotts,  10  C.B.  (A)  1  Smith  L.  C,  6th  ed.,  710. 

85,  and  cases  cited  per  ifawJe,  J.,  Id.  (i)  Shorn  v.  BecTc,    8    Exch.    392; 

95.     See  MarshaM  v.  Bovm,  7  M.  &  Sa/rgent  r.  Wedlake,  11  0.  B.  732. 

Gr.  188  ;    OaUaghan  v.  OaOaghan,  8  (Jc)  2  Ad.  &  B.  289. 

C.  &  F.  374. 
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party  enforcing  it  necessarily  wishes  to  exclude  tte  truth,  for 
it  is  rather  to  be  supposed  that  that  is  true  which  the  oppo- 
site party  has  already  recited  under  his  hand  and  seal,  but 
because  the  estoppel  may  exclude  the  truth."  It  is,  there- 
fore, a  recognised  rule  that  estoppels  must  be  certain  (I), 
and  that  a  plea  by  way  of  estoppel  must  be  certain  to 
every  intent, — which  seems  to  amount  to  this, — ^that  it  must 
meet  and  remove  by  anticipation  every  possible  answer  of 
the  adversary  (m). 

It  may  be  well  to  add,  that,  where  the  matter  relied 
upon  as  an  estoppel  occurs  in  the  recital  of  a  deed,  the  Court 
will  look  narrowly  at  the  words  used  ;  for,  although  when  a 
recital  is  intended  to  be  a  statement  which  all  the  parties  to 
the  deed  have  mutually  agreed  to  admit  as  true,  it  is  an 
estoppel  upon  all ;  yet  when  it  is  intended  to  be  the  state- 
ment of  one  party  only,  the  estoppel  is  confined  to  that 
party ;  the  intention  being  ascertained  from  construing  the 
instrument  {n). 
EeUef  in         Although,  as  shown  in  the  preceding  pages,  fraud  may  be 

equity  j.  o    a.    o 

against       get  up  as  a  good  defence  at  law  to  an  action,  even  upon  so 
deed.  solemnly  authenticated  an  instrument  as  a  deed,  and  although 

the  stat.  13  Eliz.  c.  5  has  rendered  utterly  void  as  against 
creditors  fraudulent  bonds,  grants,  or  conveyances,  &c.,  it  is 
nevertheless  to  Courts  of  equity  that  recourse  is  usually  had 
where  the  execution  of  a  deed  has  been  obtained  by  coUusion 
or  through  misrepresentation  or  fraud.  Courts  of  equity, 
indeed,  are  much  better  able  to  deal  with  such  cases  than 
Courts  of  law,  because  their  decrees  can  so  be  moulded  as  to 
do  complete  justice  between  litigating  parties  ;  whereas  the 

{I)  Kepp  V.  Wiggat,  10  C.  B.  35.  R.   O.    ».  Warton,   6  H.  &  N.  527 ; 

{m)  Steph.  PI.,  6th  ed.,  390.  Foster  t.  Mentor  Ass.  Co.,  3  E.  &  B. 

(«)  Judgm.,  StroTighill  v.  £iKJe,  14  48.     An  estoppel  by  deed,  in  like  man- 

Q.  B.  787  ;   Toung  y.  Baincock,   7  C.  ner  as  an  estoppel  by  record,  extends 

B.  310  ;   WUes  v.  Woodward,  5  Exoh.  to  persons   claiming  under  the  party 

657  ;  Carpenter  v.  Suller,  8  M.  &  W.  who  is  estopped  ;  2  Smith  L.  C,  6th 

212;   per  Martin,  B.,  South  Eastern  ed.,  706. 


CONTRACTS  GENERALLY.  293 

verdict  of  a  jury  (which,  however,  is  often  made  ancillary  to 
the  settlement  of  a  case  in  equity),  must  be  confined  to 
saying  yea  or  nay  with  regard  to  each  particular  issue  sub- 
mitted to  their  decision.  Courts  of  equity,  moreover,  as 
remarked  by  Dr.  Story  (o),  "  do  not  restrict  themselves  by 
the  same  rigid  rules  as  Courts  of  law  do  in  the  investigation 
of  fraud,  and  in  the  evidence  and  proofs  required  to  establish 
it."  In  practice,  therefore,  where  execution  of  a  deed,  ex.  gr., 
a  bond,  has  been  obtained  by  a  party  under  circumstances 
savouring  of  fraud,  it  may  often  be  advisable  to  file  a  bill  in 
equity  with  a  view  to  having  the  deed  declared  void,  and  for 
its  delivery  up  and  cancellation,  rather  than  to  await  pro- 
ceedings upon  it  in  a  Court  of  law.  Where,  moreover,  pro- 
ceedings have  been  there  actually  commenced  iipon  a  deed 
obtained  by  fraud,  it  will  very  possibly  be  deemed  expedient 
to  apply  to  equity  for  an  injunction  to  restrain  the  action  rather 
than  to  go  to  trial  before  a  jury  upon  an  issue  as  to  fraud. 

Closely  related  to  the  doctrine  of  estoppel  in  this  propo-  ^"^^"^f^ 
sition — ^that '  a  deed  requires  no  consideration  to  support  it.'  "0° su^St 
Where  a  contract  has  been  duly  executed  by  sealing  and  ^^^ 
dehvery — not  being  a  deed  of  feoffment,  nor  operating  by 
the  Statute  of  Uses — ^the  solemnity  of  the  instrument  dis- 
penses, as  between  the  parties  to  it  (if  it  be  a  deed  inter 
partes),  or,  as  between  the  obligor  and  obligee  (if  it  be   a 
bond),  with  the  necessity  of  a  consideration.     "  A  man  may, 
therefore,"  as  once  observed  by  Lord  Mansfield  (p),  "without 
consideration,  enter  into  an  express  covenant  under  hand 
and  seal ; "  and  as  Blackstone  (q),  tells  us,  if  a  man  enters 
into  a  voluntary  bond,  "  he  shall  not  be  allowed  to  aver  the 
want  of  a  consideration,  in  order  to  evade  the  payment ;  for 
every  bond,  from  the  solemnity  of  the  instrument,  carries 

(0)  Ec[.  Jurisp.,  9th  ed.,  s.  190.  C.  J.,  Fallowes  v.  Taylor,  7  T.  R.  475, 

[p)  ShubricTc  v.   Salmond,  3  Burr.  477;  jier  Ahiott,  G.  J . ,  Ii-ons y.  SmuU- 

1639  ;  Judgm.,  Morley  v.  Bootliby,  3  piece,  2  B.  &AId.  551,  554;  Smith,  y. 

Bing.  Ill,  112.  Scott,  6  C.  B.,  N.  S.,  771. 
(2)  2  Com.  446  ;  per  Lord  Kenyan, 
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with  it  an  internal  evidence  of  a  good  consideration ; "  so 
that  Courts  of  justice  will  support  it,  in  the  absence  of  fraud 
as  against  the  obligor  himself,  though  not,  in  general,  "  to  the 
prejudice  of  creditors  or  strangers  to  the  contract  "  (r). 

A  deed,  however,  as  we  have  already  seen  (s),  is  impeach- 
able for  fraud  ;  and  one  main  ingredient  in  fraud,  or  in  the 
proof  of  it,  is  not  unfrequently  a  want  of  consideration  (f). 
When,  moreover,  the  inquiry  is  respecting  the  operation  of  a 
deed  with  reference  to  the  rights  of  third  parties,  proof  of  the 
absence  of  consideration  Tnay  be  almost  conclusive  evidence 
of  collusive  dealing  and  of  an  intention  to  defraud ;  and  this 
remark  will  apply,  whether  the  transaction  in  question  be 
considered  according  to  the  principles  of  our  common  law, 
or  with  reference  to  the  specific  provisions  of  the  statutes  13 
Eliz.  c.  5  (u),  (upon  which  Twyne's  case  (x)  was  decided),  and 
27  Eliz.  c.  4. 

Assuming,  however,  that  there  is  consideration  for  a  deed, 
that  consideration  may  be  of  one  or  other  of  two  kinds — ^it 
may  be  a  good  or  it  may  be  a  valuable  consideration.  The 
distinction  here  presenting  itself  is  clearly  explained  by 
Blackstone  (y),  who  says,  that  "  a  good  consideration  is  such 
as  that  of  blood,  or  of  natural  love  and  affection,"  and  "is 
founded  on  motives  of  generosity,  prudence,  and  natural 
duty;"  whereas,  a  "  valuable  consideration  is  such  as  money, 
marriage,  or  the  like,  which  the  law  e.steems  an  equivalent 
given  for  the  grant." 

Now,  the  above  distinction  is  in  very  many  cases  extremely 

(r)  2  Bla.  Com.  446.  199. 

(s)  Ante,  p.  283.  (u)  Made  perpetual  by  the  stat.  29 

(t)  Eqtiity,  however,  will  not  relieve  EHz.  c.  5. 
against  a  voluntary  gift,  if  there  were  (»)  3  Rep.  80,  and  1  Smith  L.  C, 

no  undue  influence :  Judgm. ,  Bugmnin  6th  ed.,  1;    to  which  case,   with  the 

V.  Baseley,  14  Yes.  290.     The  cases  in  Note  appended  thereto  in  Mr.  Smith's 

which  equity  interposes  or  refuses  its  collection,  the  reader  is  referred. 
?,id  in  favour  of  volunteers,  ai-e  collected  (y)  2  Com.  p.  297.     See  also  Shepp. 

in  the  Note  to  Ellison   v.  Ellison,  1  Touch,  p.  64. 
White  &  Tud.   Eq.   L.    C,  2nd  ed., 
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material,  inasmuch  as  a  voluntary  deed,  i.  e.,  a  deed  made 
without  any  consideration,  at  all,  or  even  for  a  good,  though 
not  for  a  valuable  consideration  is  void  as  against  subsequent 
bond  fide  purchasers  for  value,  and  even  with  notice,  by  the 
statute  27  Eliz.  c.  4,  above  mentioned,  and  also  (when  exe- 
cuted by  an  insolvent  party),  as  against  creditors,  by  virtue 
of  the  13  Eliz.  c.  5  (z). 

But,  besides  cases  of  the  above  class,  there  are  others,  con- 
nected, with  the  transfer  of  realty,  in  which  the  question  as 
to  the  existence  of  a  consideration  for  a  deed,  or  even  as  to 
the  nature  of  such  consideration,  may  have  an  important 
bearing  on  the  rights  and  liabilities  of  parties.  In  equity,  for 
instance,  a  feoffment  to  a  stranger  without  consideration  or 
declaration  of  a  trust,  is  (irrespectively  of  statute  law)  re- 
garded as  made  for  the  use  of  the  feoffor,  although  in  this 
case  the  legal  estate  would,  prior  to  the  Statute  of  Uses,  have 
become  transferred  to  and  vested  in  the  feoffee.  From  the 
absence  of  consideration  for  the  grant  and  of  any  indication 
of  a  contrary  intention,  equity  presumed  that  the  feoffment 
was  intended  to  be  for  the  use  of  the  feoffor,  though  such 


{z)  In  Gale  t.  Williamson,  8  M.  &  question  in  each  case  is,  whether  the 

W.  405,  Solfe,  B.,  speaMng  of  the  stat.  deed  is  fraudulent  or  not ;  and  to  rebut 

13  Eliz.  u.  5,  observes,  "  It  is  a  mistake  the  presumption  of  fraud,  the  party  is 

to  suppose  that  the  statute  makes  void,  surely  at  liberty  to  give  in  evidence  all 

as  against  creditors,  all  voluntary  deeds.  the   circumstances   of  the  transaction. 

All  that  it  says  is,   that  a  practice  of  not    to    contradict    the    consideration 

making  covinous  and  fraudulent  deeds  stated  in  the  deed,  but  to  take  it  out  of 

had  prevailed,  and  therefore,  that  all  the  operation  of  the  statute."     "[The 

feoffments,  gifts,  &c.,  of  any  lands  or  rule  of  lav?,''  Ba,YS  Alderson,  B.,  in  the 

goods  and  chattels,  as  against  the  per-  above  case,   "is,    that  a  deed  made 

sons  whose  actions,  debts,  &c. ,  by  such  merely  in  consideration  of  natural  love 

covinous  and  fraudulent   devices   and  and  affection  prim^  facie  imports  fraud ; 

practices,  shall  be  disturbed,  hindered,  that  alone   shows  that   it  is  not  con- 

delayed,  or  defrauded,    shall  be  void.  clusivel/y,      but     only     preswmptivdy 

The  Courts,  in  construing  the  statute,  fraudulent.        It    follows,    therefore, 

have  held  it  to   include  deeds  made  that  evidence  may  be  adduced  to  show 

without  consideration,  as  being  prim^  that    no     fraud    was,    in     fact,    in- 

facie  fraudulent,    because   necessarily  tended." 
tending  to  delay  creditors.     But  the 
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presumption  might  be  rebutted  by  showing  that  any  the 
smallest  consideration  had  passed  from  the  feoffee. 

The  effect  of  the  Statute  of  Uses  being  to  transfer  the  use 
into  possession,  its  operation  in  the  case  supposed,  that, 
namely,  of  a  feoffment  without  consideration,  would  be  to 
give  to  the  feoffor  the  seisin  and  possession  of  the  land,  not- 
withstanding livery  of  seisin  had  been  duly  made  to  the 
feoffee,  the  use  (according  to  the  technical  phrase),  under  the 
circumstances  supposed,  resulting  to  the  feoffor.  If,  however, 
the  feoffment  be  made  "  to  the  use  "  of  the  feoffee,  the  case 
is  different,  inasmuch  as  those  words  would,  before  the  sta- 
tute, have  raised  a  trust  for  the  benefit  of  the  feoffee,  and 
now,  by  its  operation,  vest  in  him  the  seisin  and  possession  of 
the  land.  This  subject  will  be  found  clearly  and  concisely 
explained  in  the  treatise  below  cited  (a),  where  the  result  is 
shortly  stated  to  be,  that,  since  the  Statute  of  Uses,  it  has 
become  requisite  to  a  feoffment,  either  that  there  should  be 
a  consideration  for  the  gift,  or  that  it  should  be  expressed 
to  be  made  not  simply  "  unto,"  but  "  unto  and  to  the  use  of" 
the  feoffee.  An  inspection  of  any  ordinary  conveyance  will 
show,  that  the  receipt  of  the  nominal  consideration  expressed 
therein  is  acknowledged  by  the  grantor,  who  would  conse- 
quently thus  be  estopped  at  law,  in  the  absence  of  fraud, 
from  calling  in  question,  at  any  future  time,  the  fact  of  a 
consideration  having  passed  (&). 

Passing  on  to  a  notice  of  deeds  other  than  conveyances, 
and  assuming  that  there  is  neither  fraud  nor  illegahty  in  the 
transaction  out  of  which  the  particular  instrument  originates, 
nor  anything  appearing  in  contravention  of  any  statute,  the 
mere  absence  or  failure  of  consideration  for  a  bond  or  cove- 
nant will,  in  a  Court  of  law,  be  wholly  immaterial  (c).  Hence 
arises  a  noticeable  distinction  between  the  case  of  a  deed 

(a)   ■Williams'  Real  Prop.,   7tli  ed.,       B.  &  Ad.  833,  838. 
Pt.  I.,  Chap.  8.  (c)  Per  Parlce,  B.,  WaUis  t.   Say, 

(6)  See  R.  t.  InhaU.  of  Oheadle,  3       2  M.  &  W.  277. 
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founded  on  a  past  and  insufficient  consideration,  and  a  deed 
executed  with  a  view  to  carrying  out  an  illegal  purpose ;  the 
former,  inasmuch  as  no  consideration  at  all  is  required  to 
support  the  contract,  being  good  {d),  whilst  the  latter  will  be 
wholly  void  (e). 

With  respect  to  contracts  under  seal,  founded  upon  illegal 
considerations,  I  need  here  say  nothing  further,  inasmuch  as 
I  shall  presently  have  to  inquire  generally,  and  at  some 
length,  into  the  nature  of  the  consideration  for  a  promise  and 
of  the  subject-matter  of  an  agreement. 

Another  peculiar  characteristic  of  a  contract  under  seal  is  specialty 

^  _  binds  the 

this,  that,  in  certain  cases,  it  will  bind  the  heir  and  sometimes  ^^'^• 
even  the  devisee  of  the  contracting  party.  Where,  for  in- 
stance, a  person  by  bond,  covenant,  or  other  specialty,  binds 
himself  and  his  heirs,  the  heir  and  devisee  are  each  liable 
and  must  be  jointly  sued  for  the  default  of  the  ancestor  or 
testator,  to  the  extent  of  assets  freehold  and  copyhold  which 
they  have  taken  by  descent  or  devise  (/). 

In  order,  however,  to  render  the  heir  liable  on  the  ances- 
tor's specialty,  it  is  necessary,  1st,  that  he  be  expressly  named 
in  the  bond  or  covenant  (g) ;  and  2ndly,  that  he  have  assets 
by  descent  from  the  covenantor;  for  though  the  covenant 
descends  to  the  heir,  whether  he  inherits  any  estate  or  not, 
it  cannot  be  effectually  put  in  suit  until  he  has  assets  by 
descent  (A). 

This  liability  of  the  heir  existed  at  common  law,  though 
the  devisee  was  first  rendered  liable  in  an  action  of  debt  by 

{d)  Arg.,  Beaumont  V.  Reeve,  8  Q.  B.  Burr.  1568  ;  Fishetr  v.  Bridges,  supra. 
485,  and  cases  there  cited ;   Nye  v.  (/)  11  Geo.  4  &  1  Will.  4,  u.  47,  s. 


6  B.  &  C.   133 ;    Friend  v.  3.     If  there  be  no  heir,   the  de-risee 

Sa/rrison,  2  C.  &  P.  584  ;  FaUowes  v.  may  be  sued  alone  :   Id.  s.  4.     As  to 

Taylor,  7  T.  R.  475,  477.     See  Fisher  the  operation  of  the  above  statute,  see 

V.  Bridges,  2  E.  &  B.  118,  126,  127  ;  Re  Taylor's  Estate,  8  Exch.  384. 

S.  0.  (in  error),  3  Id.  642,  cited  ante,  (g)  Piatt,  on  Cov.  449  ;   Bac.  Abr. 

p.  289.  "Heir"   (D.)    and   (I.);    Derisly  v. 

(e)  Bimnington  v.    WaMs,   4  B.  &  Custance,  i  T.  R.  75. 

Aid.  650,  652  ;    Walker  v.  PerUns,  3  (k)  2  Bla.  Com.  244. 
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the  Stat.  3  &  4  "W.  &  M.  c.  14  (i),  and  now  in  an  action  of 
debt  or  covenant  by  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  wbich 
repeals  the  former  enactment. 

The  heir  of  an  obligor  will  clearly  not  be  liable  unless 
named  in  the  ancestor's  bond  (k),  though  the  personal  repre- 
sentatives of  one  who  contracts  by  specialty  are,  although 
not  named,  liable  to  the  extent  of  assets,  except  on  a  covenant 
which,  from  its  nature,  must  be  performed  by  the  covenantor 
and  determines  by  his  death  (l). 

A  very  remarkable  distinction  thus  presents  itself  between 
a  specialty  and  a  simple  contract,  for  liability  in  respect  of 
the  latter  must  be  enforced,  if  at  all,  against  the  personal 
representatives  of  the  contractor.  It  will,  of  course,  be  re- 
membered that  I  have  been  here  speaking  of  the  rights  and 
liabilities  of  parties  at  common  law;  for  the  freehold  and 
copyhold  estates  of  a  deceased  debtor  have,  by  recent  statutes, 
been  declared  assets  in  equity  for  the  payment  of  his  debts, 
as  well  by  simple  contract  as  by  specialty  ;  nevertheless,  it  is 
enacted  (m),  that  in  the  administration  of  such  assets,  "  all 
creditors  by  specialty,  in  which  the  heirs  are  bound,  shall 
be  paid  the  full  amount  of  the  debts  due  to  them  before  any 
of  the  creditors  by  simple  contract  or  by  specialty,  in  which 
the  heirs  are  not  bound,  shall  be  paid  any  part  of  their 
demands." 
Specialty  The  last  characteristic  of  a  specialty  which  here  requires 
charged.  notice  is,  that  it  can  only  be  discharged  by  an  instrument 
under  seal,  or  by  the  judgment  of  a  Court  of  competent 
authority  or  by  statute.      The  proposition  holds  true  at 

{{)  See  Farley  v.  Briant,  3  Ad.  &  E.  J.,  Penfold  v.  AUott,  32  L.  J.,  Q.  B., 
847,  850,  859;  per  Grose,  J.,   WUson       67,  68  ;  Judgm.,   Taylor  T.  Caldwell, 


7  East,    135  ;    Dylce  v.  3  B.  &  S.  835  ;    Wills  t.  Murray,  i 

Sweeting,  Willes,  585,   587 ;  Hunting  Exch.  843  ;  per  Parhe,  B.,  Siboni  v. 

T.  ShMrake,  9  M.  &  W.  256.  Kirlcman,  1  M.  &  W.  423  ;  Wemtvxyrilh 

{h)  See  Barler  v.   Fox,    2   Wms.  v.  Coclc,  10  Ad.  &  E.  42. 

Saimd.  136,  137  t ;  Co.  Litt.  209  a.  (m)  WUliams'  Real  Prop.,  7th  ed., 

(l)  Hyde  v.  Dean  of  Windsor,  Cro.  pp.  74-83. 
Eliz.  552,  553  ;  cited  per  Wightman, 
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law  (n),  that  a  contract  thus  solemnly  authenticated  can  only 
be  dissolved,  released,  or  discharged  by  matter  of  as  high  a 
nature  as  itself. 

It  is  obvious,  that,  where  matter  of  discharge  by  parol  from 
a  liability  under  seal  exists  at  all,  it  must  have  arisen  either 
before  or  after  a  breach  of  the  special  contract.  According  to 
our  common  law,  if  it  has  arisen  before  breach,  the  rule  just 
stated  strictly  holds  ;  if  after  breach,  the  matter  of  discharge 
may  sometimes  afford  ground  of  defence  to  an  action  for 
damages. 

Of  the  former  of  these  two  propositions.  The  Mayor,  &c., 
of  Berwick  v.  Oswald  (p)  illustrates  the  truth.  There  the 
defendant  was  sued  in  covenant  upon  a  bond  which  he  had 
entered  into  as  surety  for  the  due  performance  of  his  duty  by 
one  M.,  who  had  been  elected  to  fill  the  office  of  treasurer  of 
the  town  of  Berwick.  The  breaches  assigned  were,  that  the 
said  M.  had  not  paid  over,  nor  truly  accounted  for,  certain 
monies  to  the  plaintiffs.  In  answer  to  this  declaration  the 
defendant  pleaded,  inter  alia,  that,  after  the  making  of  the 
bond  in  question,  and  before  any  of  the  breaches  of  covenant 
alleged,  the  said  M.,  and  others  as  his  sureties,  executed  and 
delivered  to  the  plaintiffs,  and  the  plaintiffs  accepted  and 
received  from  them,  another  bond  "  in  full  satisfaction  and 
discharge  of  "  that  declared  upon,  and  of  all  covenants,  &c., 
contained  therein.  The  bond  thus  alleged  to  have  been  given 
in  lieu  of  that  declared  upon  was  similar  to  it,  save  that  the 
defendant  was  not  named  therein  as  a  surety.  The  Court 
held  that  the  plea  thus  put  on  the  record  was  clearly  bad, 
because  an  accord  and  satisfaction  cannot  be  pleaded  to  an 
action  upon  a  deed  before  breach,  and  there  was  nothing  in 


(«)  See  per  i'oZZoci,  C.B.,  IH.  &W.  Dennis,  E.  B.   &  E.  660,  and  cases 

458.  there  cited  ;  Blake's  case,  6  Eep.  44  ; 

(o)  1  E.  &  B.  295  ;    8.  C,  Z  Id.  Snow y.  FranMin,  1  Lutw.  358;  Kaye 

653,   5  H.   L.    Ca.  856,  with  which  v.  WagTiorn,  1  Taunt.  428. 
coTD^axe  Mayor,  i&c.,  of  Cambridge  v. 
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the  second  deed  which  could  operate  as  a  release  of  that 
previously  executed  {p). 

In  conformity  with  the  decision  of  the  Court  of  Queen's 
Bench  above-mentioned  is  that  of  the  Court  of  Exchequer  in 
Spence  v.  Healey  (q),  where  it  was  held,  that  a  covenant  to 
pay  a  sum  certain,  after  notice  given,  could  not,  before  breach, 
be  discharged  by  matter  in  pais,  such  as  the  delivery  to  the 
covenantee  of  goods  and  chattels  to  the  covenantor. 

But  although  it  is  true,  that  if  an  action  be  brought  on  a 
specialty,  the  defendant  cannot  allege  by  way  of  legal  dis- 
charge a  parol  agreement  made  before  breach,  that  the 
covenant  or  obligation  shall  not  be  performed ;  yet,  after 
breach,  a  parol  agreement  may,  where  the  damages  sought 
to  be  recovered  are  unliquidated,  operate  by  way  of  accord 
and  satisfaction  (r),  and  matter  in  pais,  as  payment,  may  so 
be  pleaded.  "  Nothing,  however,"  says  Parke,  B.  (s),  "  can 
discharge  a  covenant  to  pay  on  a  certain  day  but  actual 
payment  or  tender  on  that  day."  Blake's  case  (t)  may  be 
regarded  as  the  leading  authority  in  sxipport  of  the  qualifi- 
cation of  the  general  rule  just  specified.  That  was  an  action 
for  breach  of  a  covenant  to  repair,  brought  against  the 
assignee  of  the  lease,  to  which  the  defendant  pleaded  an 

(p)  Accord  and  satisfaction  may  how-  been  completely  performed,  and  so  there 

ever  be  pleaded  in  discharge  of   the  has  been  a  total  extinguishment  of  the 

condition  of  a  bond,  for  "  though  the  original  cause  of  action  :  "  per  Maule, 

bond  is  under  seal,  the  condition  is  of  a  J.,  Gabriel  v.  Dresser,  15  C.  B.  628. 
thing  resting  on  evidence  only.    It  may  (s)  Poole  v.  Tumhridge,  2  M.  &  W. 

be  compared  to  matter  in  pais  :"  1  Selw.  223,  226  (cited  Judgm.,    Saldane  y. 

N.  P.,  12th  ed.,  581,  citing  per  Tindal,  Johnson,  8  Exoh.  695),  where  it  is  ob- 

C.  J.,  West  V.  Blahevjay,  2  M.  &  Gfr.  servable  that  the  learned  judge  is  repre- 

751 ;  PiniieVs  case,  5  Rep.  117  a.  sented  to   have    added   the    following 

\c[)  8  Exch.  668,  and  cases  cited  Id.  words,  which,  however,  do  not  appear  in 

669  n.  (6).     See  also  Smith  v.  Trows-  the  S.  0.  as  reported  6  L.  J.,  N.  g., 

dale,    cited   post,    p.    302;     West  v.  Exch.    74: — "  Although  if  the   party 

Blakemay,  2  M.  &Grr.  729  ;  Harris  v.  afterwards  chooses  to  receive  the  money 

Ooodwyn,  Id.  406.  that  may  be  pleaded  by  way  of  accord 

(r)  "The  meaning  of  an  accord  and  and  satisfaction." 
satisfaction  is,  that  there  has  been  an  (*)  6  Rep.  43  b. 

agreement,  and  that  that  agreement  has 
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accord  between  himself  and  the  plaintiff,  and  execution 
thereof,  in  satisfaction  and  discharge  of  his  default  in  not 
repairing.  Upon  demurrer  to  this  plea  it  was  objected,  that 
the  "  action  of  covenant  was  founded  on  the  deed,  which 
could  not  be  discharged  but  by  matter  of  as  high  a  nature, 
and  not  by  any  accord  or  matter  in  pais,  for  nihil  tarn  con- 
veniens  est  naturali  cequitati  ut  unumquodque  dissolvi  eo 
ligamine  quo  ligatwm,  est;  and  it  appears  by  all  our  books, 
that  neither  arbitrament  nor  accord  with  satisfaction  is  a 
plea  when  the  action  is  grounded  on  a  deed."  But  in  answer 
to  this  objection,  it  was  resolved  by  the  whole  Court,  that 
"  the  defendant's  plea  was  good  in  the  case  at  bar,  for  there 
is  a  difference  when  a  duty  accrues  by  the  deed  in  certainty, 
tempore  confectionis  scripti,  as  by  covenant,  bill,  or  bond,  to 
pay  a  sum  of  money,  there  this  certain  duty  takes  its  essence 
and  operation  originally  and  solely  by  the  writing,  and, 
therefore,  it  ought  to  be  avoided  by  a  matter  of  as  high  a 
nature  "...."  but  when  no  certain  duty  accrues  by  the  deed, 
but  a  wrong  or  default  subsequent,  together  with  the  deed, 
gives  an  action  to  recover  damages,"  .  .  .  .  "  for  such  wrong  or 
default  accord  with  satisfaction  is  a  good  plea." 

Applying  the  rules  thus  stated  to  the  facts  before  them, 
the  Court  further  observed,  in  Blalce's  case,  that  the  covenant 
to  repair  did  not,  at  the  time  of  making  it,  give  the  plaintiff 
any  cause  of  action  ;  but  the  wrong  or  default  after  in  not 
repairing,  together  with  the  deed,  gave  a  right  to  recover 
damages  {u) :   and  then  laid   down  generally,  that,   in  all 


(»)  "The  distinotion  appears  to  be  and  acceptance  in  satisfaction  is, — not 
this:  there  can  be  no  dispensation  with  the  covenant,  which  remains  entire, — 
a,  contract  under  seal  except  by  a  re-  but  the  damages  sustained  by  the  par- 
lease  under  seal.  Accord  and  satisfac-  ticular  breach  of  it,  for  which  the  action 
tion  before  breach  is  therefore  a  bad  is  brought : "  6  M.  &  Gr.  262  (a).  See 
plea  in  covenant,  because  it  amounts  to  also  Doe  d.  Muston  v.  Gladwin,  6  Q. 
a  dispensation.  But  accord  and  satis-  B.  953  ;  Rawlimon  v.  Cla/rhe,  11  M. 
faction  after  breach  is  a  good  plea,  be-  &  W.  187. 
cause  the  subject-matter  of  the  j)ayment 
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actions,  where  damages  only  (x)  axe  to  be  recovered,  accord 
with  satisfaction  may  be  pleaded  (y) ;  though  (as  we  else- 
where read)  "where  the  covenant  is  for  the  payment  of  a 
sum  certain,  the  covenantee  has  a  right  to  object  that  the 
discharge  is  not  by  deed  "  (z). 

Smith  V.  Trowsdale  (a)  merits  consideration  in  connection 
with  the  subject  just  adverted  to ;  there  the  declaration,  after 
stating  that  a  submission  to  arbitration  under  seal  had  been 
entered  into  between  the  plaintiff  and  the  defendants,  and 
that  an  award  had  been  made  thereupon,  set  forth  as  the 
gist  of  the  action  the  non-payment  of  money  due  under  the 
award.  The  plea  to  this  declaration  set  up  a  new  agree- 
ment, after  the  breach  of  duty  arising  out  of  the  award, 
whereby,  in  consideration  of  the  defendants  paying  a  smaller 
sum  at  an  earlier  time,  the  parties  mutually  stipulated  that 
this  new  agreement  and  the  performance  of  it  by  the  de- 
fendants should  be  accepted  by  the  plaintiff  in  satisfaction 
of  all  that  was  to  be  done  under  the  award  and  of  all  damages 
sustained  by  reason  of  the  breach  of  it.  The  Court  were  of 
opinion  that  this  plea  was  substantially  a  plea  of  accord  and 
satisfaction,  and  that  there  was  no  necessity  for  showing  that 
the  agreement  which  it  set  up  was  under  seal,  the  action  not 
being  brought  directly  on  the  deed  of  submission,  but  for  the 
breach  of  duty  in  not  performing  the  award.  "  The  deed," 
remarked  Wightm,an,  J.,  "  is  only  stated  by  way  of  induce- 
ment, to  show  that  the  arbitrator  had  authority  to  bind  the 
parties.  The  declaration  need  not  have  alleged  that  the 
submission  was  by  deed." 

The  result  of  what  has  been  above  stated  seems  to  be,  that 
"accord  and  satisfaction"  before  breach  cannot  be  pleaded  in 
answer  to  an  action  of  covenant ;  but  that  "  accord  and  satis- 

{x)  By  which  expression,  apparently,  (2)  Spenee  y.  BeaXey,  8  Exch.  670. 

must  be  Imderstood  unliquidated  da-  (a)  3  E,  &  B.   83,  with  which  com- 

mages.  pare  Braddich  v.  Thonvpson,  8  East, 

{y)  6  Eep.  41  b ;  Peytoe's  case,  9  344. 
Bep.  77. 
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faction  "  after  breach  will,  in  this  action,  be  a  good  plea  where 
"no  certain  duty  accrues  by  the  deed,"  using  that  phrase  in 
the  sense  assigned  to  it  in  Blake's  case  (6). 

In  the  particular  case  of  a  covenant  or  bond  to  pay  a  sum 
of  money  on  a  day  named,  payment  ad  diem  would  in  effect 
be  a  plea  of  performance, — in  the  one  case  of  the  covenant — 
in  the  other  of  the  condition  of  the  bond,  and,  therefore, 
might,  at  common  law,  be  pleaded  by  way  of  defence  in  an 
action  upon  the  specialty.  And  it  must  be  remarked,  that, 
by  statute  4  Ann.  c.  16,  s.  12,  where  debt  is  brought  upon 
any  hond,  with  a  condition  or  defeasance  to  make  void  the 
same  upon  payment  of  a  lesser  sum  at  a  day  or  place  certain, 
if  the  obligor,  his  heirs,  executors,  or  administrators  have 
hefore  the  action  brought  paid  to  the  obligee,  his  executors 
or  administrators,  the  principal  and  interest  due  by  the 
condition  or  defeasance,  though  such  payment  was  not  made 
strictly  according  to  the  condition  or  defeasance,  yet  it  may 
be  pleaded  in  bar  of  such  action  (c). 

A  simple  contract,  is   a  contract  either  in  writinq  not  simple 

■^  _  ^  ^  contract 

under  seal  or  verbal  or  implied  from  the  acts  and  conduct  —^^*- 
of  the  parties  (d).     It  may  be   either  executory   or   eax- 
cuted  (e). 

An  executory  simple  contract,  is  an  agreement, — either  in 
writing  not  under  seal  or  verbal  or  implied, — of  two  or  more 
persons  on  sufficient  consideration,  to  do  or  not  to  do  a  parti- 
cular thing  (/). 

A  simple  contract  may  be  either  wholly  executed,  *.  e.,  each 
party  to  it  may  have  performed  that  which  he  originally 
undertook  to  do,  or  it  may  be  executed  as  regards  one  of  the 
contracting  parties,  and  executory  as  regards  the  other  (g). 

(h)  Ante,  p.  300.  part  by  words  or  conduct. 

(c)  See  the  Form  of  a  Plea  of  Pay-  (e)  Ante,  p.  253. 

ment.     Bull  &  L.  Prec.  PI.  &d  ed.,  p.  (/)  See  2  Bla.  Com.,  p.  U2. 

514.  {g)  Ante,   p.    253.      The  following 

{d)  A  simple  contract  is  sometimes  cases   may  serve  to  illustrate  the  dis- 

in  paii:  evidenced  by  writing,  and  in  tinction   between  contracts,  executory 
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The  distinctions  here  adverted  to  as  existing  amongst 
simple  contracts,  as  well  as  the  nature  of  an  implied  contract, 
will  become  apparent,  not  merely  from  a  perusal  of  the  pages 
immediately  following,  but  from  many  portions  of  this  Book, 
— especially  those  which  treat  of  the  operation  of  the  Statute 
of  Frauds,  and  of  contracts  mercantile  or  between  particular 
persons.  For  the  present,  I  purpose  to  restrict  myself  to 
such  remarks  in  regard  to  simple  contracts  generally  as  may 
Jay  the  foundation  for  more  minute  knowledge  upon  this 
subject,  directing  attention  from  time  to  time  to  a  few  selected 
cases  in  illustration  of  what  is  said. 
Terms  of  Bj'  the  term  "  contract  "  used  in  the  preceding  paragraphs, 

must  be      must  be  understood   an    agreement  or  convention  between 

definitively  " 

settled.  parties,  the  terms  of  which  have  been  definitively  arranged 
and  settled;  for,  upon  an  agreement  inchoate  merely,  and 
incomplete,  no  legal  remedy  can  be  enforced.  Efficacy  being 
imparted  to  a  contract  by  the  mutual  consent  of  the  con- 
tractor and  contractee,  no  such  force  attaches  to  it  so  long 
as  the  negotiation  is  still  pending  and  open,  for  "  till  both 
parties  are  agreed  either  has  a  right  to  be  off  "  (h). 

Cope  V.  Albinson  (i)  will  illustrate  the  above  remark. 
There  the  defendan,t  through  his  agent  made  an  offer  to  the 
plaintiffs  in  these  words,  viz.,  "  to  pay  a  composition  of  seven 
shillings  in  the  pound  on  your  (the  plaintiffs')  account  against 
his  (the  defendant's)  nephew,  J.  A.,  the  younger,  and  on  your 
giving  proper  indemnification  to  both.  In  the  event  of  your 
accepting  the  offer  I  will  thank  you  to  forward  me  full 
particulars  of  your  account,  in  order  that  the  same  may  be 
properly  examined."     This  offer  was  accepted  by  the  plain- 

and   executed;    Graham  v.   Gibson,  i  veriwr,  Ac,   of  the  Poor  of  Kingston- 

Bxch.  768  ;  Tanner  t.  Mom-e,  9  Q.  B.  upon-Hull   v.  Petch,  10   Exch.  610 

1  ;  Hochster  t.  De  la  Tour,  2  E,  &  B.  Dvmlop  v.  Higgins,  1  H.  L.  Ca.  381 

678.  Bayley  v.  Fitzmawrice,  6  E.  &  B.  868 

(A)  Per  £est,    C.    J.,  Routledge  v.  S.    C,  8   Id.   664;    9  H.   L.   Ca.  78 

Grant,    4    Bing.    661;    Felthouse   v.  Cheveley  \.  Fuller,  IS  C.  B.  122. 
Bindley,  11  G.   B.,  N.   S.,  869  ;  Go-  (i)  8  Exch.  185. 
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tiffs,  and  the  particulars  of  their  account  forwarded  accord- 
ingly ;  and  a  reasonable  time,  as  was  alleged,  having  elapsed 
for  the  payment  of  the  composition  by  the  defendant,  they 
brought  their  action  against  him  to  compel  payment  of  the 
same.  The  Court  held  the  action  not  maintainable,  the 
agreement  not  haidng  been  completed  between  the  parties. 
"  This,"  observed  Parke,  B.,  "is  an  agreement  for  a  com- 
position upon  terms  thereafter  to  be  settled,  and  is  like  a 
contract  for  the  purchase  of  an  estate  for  such  a  sum  as  the 
parties  may  think  fair." 

Again,  if  application  for  an  absolute  and  unqualified  allot- 
ment of  shares  in  a  projected  company  be  made,  and  the 
letter  of  allotment  contain  the  qualification  that  the  shares 
are  not  transferable,  the  proposal  and  acceptance,  not  being 
ad  idem,  will  together  fail  to  evidence  a  binding  contract 
between  the  applicant  for  shares  and  the  company  (I). 

The  subject  before  us  will  be  further  illustrated  by  refer- 
ence to  the  contract  of  sale  in  our  ensuing  Chapter ;  but,  as 
regards  mercantile  contracts  in  general,  which  are  frequently 
concluded  by  written  correspondence  between  parties,  we 
may  add  that,  where  A.  makes  an  offer  by  letter  to  B.,  and 
B.  accepts  that  offer  unconditionally,  the  contract  will  be 
complete  when  B.'s  letter  is  posted,  although  it  may  chance 
not  to  reach  its  destination  (tyi). 

Again,  there  must  be  reciprocity  of  assent  between  the  Mutuauty 

— what. 

parties  to  a  contract  in  order  that  it  may  be  complete  and 
binding  (n) ;  and  if  the  term  mutuality  be  used  as  synony- 
mous with  "  reciprocity  of  assent"  it  will  be  true  to  say,  that 
there  m^ust  be  mutuality  in  a  contract  (o).     The  tenu  in 

(I)  Duke  V.  Andrews,  2  Exch.  290,  (m)  Duncan   v.    Topham,  8  C.  B. 

cited  per  Alderaon,  B.,  Willey  7.  Pwr-  225  ;  Dunlop  v.  Higgins,  1  H.  L.  Ca. 

ratt,  3  Exch.  213  ;  Chaplmr.  Ola/rke,  381;    Per    WUde,    0.    J.,  Ewrvey  v. 

4  Exch.  403  ;   Vollans  v.  Fletcher,  1  Johnston,  6   C.    B.    304 ;    Adams  t. 

Exci.    20 ;    Moo^-e  v.    Garwood,   Id.  Lmdsell,    1    B.    &  AM.    681.     Post, 

686  ;   Wontner  v.  Shairp,  4  C.  B.  404  ;  Chap.  2. 

Hamilton  v.    Terry,    11   C.  B.  954  ;  (»)  See  cases  cited  infra. 

Hudspeth  v.  Ya/rnold,  9  C.  B.  625.  (0)  A  simple  instance,  showing  what 

X 
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question  is,  however,  often  employed  to  signify  "  reciprocity 
of  obligation,"  and  in  this  sense  the  rule  which  has  been  just 
stated  does  not  invariably  hold  true.  Important  classes  of 
contracts  might  indeed  be  specified,  in  which,  on  their  incep- 
tion, legal  liability  attaches  and  can  be  enforced  as  against 
one  only  of  the  contracting  parties  {f).  For  instance,  an 
agreement  within  the  4th  section  of  the  Statute  of  Frauds 
will  bind  the  party  who  has  signed  it,  although  there  may  be 
no  legal  remedy  at  his  suit  against  the  other  by  reason  of 
this  latter  party  having  omitted  to  sign  it  {q).  The  con- 
tract of  an  infant  is  in  most  cases  voidable  at  his  election, 
though  quoad  an  adult  contracting  with  him  it  absolutely 
binds  (r).  The  individual  who  executes  a  guarantee  assumes 
liability,  without  having  any  power  to  compel  the  party  to 
whom  such  security  is  given  to  supply  the  goods,  or  to 
extend  the  credit  in  pursuance  of  the  terms  of  the  guaran- 
tee (s).  This  is  clearly  explained  in  the  case  infra  it),  by 
ParJce,  B.,  who  remarks  that  where  one  person  says  to 
another  "  in  case  you  choose  to  employ  this  man  as  your 
agent  for  a  week,  I  will  be  responsible  for  all  such  sums  as 


is  meant  by    "  mutuality,"   presents  ton,  13  C.  B.  495;  S.  C,  4  H.  L.  Ca. 

itself  in  the  ordinary  contract  of  sale.  624  ;  Su$t  v.  Nottidge,  1  B.  &  B.  99  ; 

"There  must,"  says   WUde,  C.  J.,  in  Bealen  t.    Stuart,    7   H.   &  N.    763; 

Wood  v.  Copper  Miners'  Co.,  7  C.  B.  Syies  r.  Dixon,  9  A.  &  E.  693. 
936,    "he  two  parties  to  a  transaction  (p)  See  Harvey  v.   Johnston,  6  C. 

to  make  it  enure  as  a  purchase.    When  B.   295  ;    MiUs  v.  BlackaU,  11  Q.   B. 

two  persons  mutually  agree  that  one  of  358,  866  ;  Gibson  v.  Carruthers,  8  M. 

them  shall  purchase  goods  of  the  other,  &  W.  321  ;  Marsh  v.  Wood,  9  B.  &  C. 

that  amounts  to  a  contract  that  the  one  659  ;  Kearsey  r.  Carstairs,  2  B.  &Ad. 

shall  sell  and  that  the  other  shall  buy. "  716;    Fairburnv.  Eastwood,  6  M.  & 

The  above  proposition  is,  however,  con-  W.  679. 

trorerted  by  Martin,    B.,    Bealey  v.  (})  Laythoarp  v.    Bryant,  2  Bing. 

Stuart,  7  H.  &  N.  757.  N.  C.  735  ;  post,  Chap.  2. 

As  to  mutuality  in  contracts  of  hiring  («•)  Holt  v.    Ward,    2   Stra.    937  ; 

and  service,  see  Eeg.  v.  Welch,  2  E.  &  post,  Chap.  5,  s.  2. 
B.  357;   Hartley  v.   Cummings,  5  C.  (s)  Per    Wightman,     J.,    Mills    v. 

B.   247  ;  PUkington  v.  Scott,  15  M.  &  BlacJcall,  11  Q.  B.  366. 
W.    657;    Whittle,  app.,  Frankland,  {t)  Kennaway  v.  Trdeavan,  5  M.  & 

resp.,  2  B.  &  S.  49  ;  Emmens  v.  Elder-  W.  501. 
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he  shall  receive  during  that  time  and  neglect  to  pay  over  to 
you :" — the  party  indemnified  is  not  therefore  bound  to 
employ  the  person  designated  by  the  guarantee  ;  but  if  he 
do  employ  him,  then  the  guarantee  attaches  and  becomes 
binding  on  the  party  who  gave  it  {u). 

Burton  v.  The  Great  Northern  B.  C.  (x)  may  be  cited  for 
the  purpose  of  showing  what  is  meant  by  "  want  of  mutu- 
ality "  in  a  contract.  There  the  plaintiff,  by  a  memorandum 
of  agreement  between  himself  and  a  railway  company  (the 
defendants),  undertook  to  provide  waggons,  horses,  &c.,  for 
the  cartage  of  merchandise  between  H.  and  W.,  and  to  con- 
vey all  such  as  might  be  presented  to  him  for  conveyance 
between  those  places.  And  he  further  undertook  to  perform 
all  business  entrusted  to  him,  promptly  and  carefully,  at  a 
certain  specified  rate.  And  it  was  mutually  agreed  that  the 
arrangement'  aforesaid  shoidd  continue  in  force  for  the  period 
of  twelve  months  from  the  date  thereof.  The  defendants 
having,  before  the  expiration  of  that  period,  by  written 
notice,  terminated  the  agreement,  the  plaintiff  sued  them  for 
breach  of  contract.  But  the  Court  of  Exchequer,  besides 
holding  that  the  declaration,  as  framed  upon  the  above 
agreement,  was  not  supported  by  it,  intimated  a  strong 
opinion  that  no  action  at  all  could,  even,  if  an  amendment 
were  made  in  the  declaration,  be  maintained  upon  the  con- 
tract in  question  against  the  company,  inasmuch  as  it 
contained  no  provision  binding  them  to  send  goods  to  the 
plaintiff  for  conveyance,  and  was,  in  fact,  unilateral  merely, 
and  without  mutuality. 

If  we  attempt  to  analyse  a  simple  contract,  the  terms  of  Analysis 

^  */  ^  '  of  a  simple 

contract. 
(«)  See  Westhead  v.  Sproson,  6  H.       v.  Browne,  12  C.  B.  723  ;   Morgan  t. 

&  N.  728.  Pilce,    U  C.   B.     473 ;    Swatman   v. 

(x)  9  Exch.  507.   As  to  want  of  mu-  Ambler,    8    Exch.     72  ;     Pitman  v. 

tuaKty — in    contracts  under  seal,    see  Woodbury,  3  Exch.    4  ;   Wheatley  v. 

Aspdin  T.  Austin,  5  Q.  B.  671  ;  Dunn  Boyd,  7  Exch.  20  ;    How  v.  Greek,  3 

T.  Sayles,  Id.  686  ; — in  contracts  under  H.    &  C.  391 ; — in  contracts  with  cor- 

seal,  executed  by  one  party  only,  see  porations,  post,  Chap.  5,  s.  1. 

British  Empire  Mutual  Life  Ass.  Co. 

X  2 
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which  have  been  definitively  arranged  between  the  parties  to 
it  (2/),  or  to  trace  the  progressive  steps  in  its  creation,  we 
shall  find  that  there  must  have  been  a  request  to  the  con- 
tractee  by  the  contractor — a  consideration  moving  from  the 
contractee  to  the  contractor— a  promise  by  the  contractor  to 
the  contractee  to  do,  or  to  refrain  from  doing,  a  particular 
thing.  Of  these  three  ingredients  in  a  contract,  viz.,  the 
request— the  consideration — ^and  the  promise — I  shall 
briefly  treat  in  the  order  just  indicated,  although  it  will  be 
desirable  for  the  reader,  before  perusing  that  which  imme- 
diately follows,  to  familiarise  himself  with  the  definition  of  a 
"  consideration  "  given  at  p.  316. 
Request.  1.  To  Constitute  a  contract  valid  in  law  there  must  have 

been  a  request  to  the  contractee  by  the  contractor.  This 
request,  however,  need  not  in  all  cases  have  been  express  ;  it 
will  very  often  be  implied  by  law.  Let  us  first  take  the  case 
of  an  executory  contract,  as  "  in  consideration  that  you  will 
serve  me  a  year — I  will  give  you  10^."  This  is  equivalent  to 
saying,  "  in  consideration  that  you,  at  my  request,  will  serve 
me,"  &c.  In  this  case,  therefore,  and  in  every  case  where 
the  consideration  of  a  promise  is  executory,  there  must  have 
been  a  request,  or  something  tantamount  to  it,  on  the  part 
of  the  promisor  (0). 

Where,  however,  the  act  relied  upon  as  the  consideration 
for  a  promise  is  wholly  past  and  executed  {a),  it  is  obvious 
that  such  act  may  or  may  not  have  been  done  at  the  request 
of  the  promisor,  ex.  gr.,  it  may  have  been  a  mere  voluntary 
courtesy.  The  rule  first  to  be  noticed  upon  this  subject  ac- 
cordingly is,  that  "  a  bygone  consideration,  unless  supported 
by  a  request,  will  not  sustain  a  subsequent  promise  "  (6). 
"  If,"  says  Mr.  Chancellor  Kent  (c),  "  the  consideration  be 

(y)  Ante,  p.  304.  v.  Bai:er,  Dyer,  272,  and  West  v.  West, 

(z)  1  Smith  L.  C,  6th  ed.,  142.  1  RoUe  Abr.  11 ;  King  t.  Sears,  2  Cr. 

(a)  Post,  pp.  325  et  seq.  M.  &  R.  48. 

(J)  Per  Tindal,  C.  J.,  Thm-nton  y.  (c)    Comm.,    10th   ed.,    vol.    2,   p. 

Jenyns,  1  M.  &  Gr.  188,  citing  Hunt  632. 
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wholly  past  and  executed  before  the  promise  be  made,  it  is 
not  sufficient,  unless  the  consideration  arose  at  the  instance 
or  request  of  the  party  promising."  Thus,  if  a  man  disburse 
money  about  the  affairs  of  another  ■without  request,  and  then 
the  latter  promise  that,  in  consideration  of  the  former  having 
laid  out  the  money  for  him,  he  will  pay  him  lOl.,  that  is  not 
a  good  consideration,  being  completely  executed  (d). 

Where,  indeed,  the  act  stated  as  the  consideration  for  a 
promise  cannot,  from  its  nature,  have  been  a  gratuitous  kind- 
ness, but  necessarily  imports  a  request,  such  request  need 
neither  be  averred  nor  specifically  proved, — as  in  the  case  of 
money  lent ;  for  the  mere  statement  ^that  money  was  lent, 
implies  that  it  was  advanced  at  the  request  of  the  party  to 
whom  the  loan  was  made  (e). 

Again,  where  the  party  whom  it  is  sought  to  charge  upon 
a  contract  has  derived  benefit  from  that  which  is  alleged  to 
be  the  consideration  for  his  promise,  the  acceptance  and  en- 
joyment of  this  benefit  will,  in  legal  contemplation,  suffice  to 
imply  an  antecedent  request.  If,  for  instance,  a  man  buys 
goods  for  me  without  my  knowledge  or  request,  and  after- 
wards I  agree  to  receive  the  goods,  my  conduct,  as  showing 
a  ratification  of  the  contract,  will  dispense  with  the  necessity 
of  proving  an  express  request  (/),  according  to  the  maxim 
Omnis  ratihabitio  retrotrahitur  et  mandato  priori  csquipa- 
ratur  (g).  So,  if  A.,  unauthorised  by  me,  makes  a  contract 
on  my  behalf  with  B.,  which  I  afterwards  recognise  and  adopt, 
there  is  no  difficulty  in  dealing  with  this  contract  as  having 
been  originally  made  by  my  authority.  If  B.  entered  into 
the  contract  on  the  understanding  that  he  was  dealing  with 

(d)  Judgm.,  1  M.    &    Gfr.  188-9;  wMci  compare  Brittain  v.  Lloyd,  14 

Zampleigh  t.    Brathwait,   Hob.  105,  M.  &  W.  762,  cited  Zewis  v.  Campbell, 

explained  judgm.,  Kermedy  v.  Brown,  8  C.  B.  541,  and  post. 
13  C.  B.,  N.  S.,  740.  (/)  1  Wms.  Saund.  264  (1). 

(c)    Victors  T.   Bavies,  12  M.  &  W.  (g)  Leg.    Max.,    4th   ed.,    p.   833; 

758,    citing  1   M.    &  (Jr.    265,    n.  ;  Fitzgerald  y.  Dressier,  7  G.  K ,  TH .  8. , 

M'Qregm-  v.  Graves,  3  Exch.  34  ;  with  374. 
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me,  when  I  afterwards  agree  to  admit  that  such  was  the  case, 
B.  is  precisely  in  the  condition  in  which  he  meant  to  be.  If, 
on  the  other  hand,  B.  did  not  believe  A.  to  be  acting  for  me, 
his  condition  is  not  altered  by  my  adoption  of  the  agency ; 
for  he  may  sue  A.  as  principal  at  his  option,  and  has  the 
same  equities  against  me  if  I  sue  which  he  would  have  had 
against  A.  (h). 

The  request  to  do  the  act  which  is  to  constitute  the  con- 
sideration for  the  subsequent  promise  may,  as  already  ob- 
served (i),  be  express  or  implied,  i.e.,  the  request  may  be 
direct  and  explicit,  or  it  may  be  indirect,  to  be  collected 
from  circumstances,  and  supplied  by  intendment  of  law.  In 
support  of  these  remarks  a  few  illustrative  observations  may 
be  needed. 

It  is  clear,  then,  that  if  one  requests  another  to  pay  money 
for  him  to  a  stranger,  there  is  to  be  implied  in  the  absence 
of  any  express  promise,  an  undertaking  to  repay  it ;  so  that 
the  amount,  when  paid,  is  a  debt  due  to  the  party  paying 
from  him  at  whose  request  it  is  paid  :  and  it  is  here  wholly 
immaterial  whether  the  money  is  paid  in  discharge  of  a  debt 
due  to  the  stranger,  or  as  a  loan  or  gift  to  him.  The  request 
to  pay,  and  the  payment  according  to  it,  create  a  legal  lia- 
bility which  attaches  to  the  party  making  the  request.  But, 
further,  whether  the  request  be  direct — as  where  the  party  is 
expressly  desired  by  the  defendant  to  pay  ;  or  indirect — as 
where  he  is  placed  by  him  under  a  liability  to  pay,  and  does 
pay,  is  immaterial.  If  one  ask  another,  instead  of  paying 
money  for  him,  to  lend  him  his  acceptance  for  his  accom- 
modation, and  the  acceptor  is  obliged  to  pay  it,  the  amount 
is  money  paid  for  the  borrower,  although  the  borrower  be  no 
party  to  the  bill,  nor  in  any  way  liable  to  the  person  who 

(/i)  Judgm.,  Bird  t.  Brown,  4  Exch.  Isaacs,  12  C.  B.  791  ;  per  Lord  Wens- 

798-9;    cited  per  TTiHes,    J.,   Bermclo  leydale,  Ridgway  r.  Wharton,  6 'R.  li. 

V.    HorsfaLl,    i  C.    B.,   N.    S.,  454;  Ca.  296-7  ;  ^wcorea  v.  ilfarfo,  7  H.  & 

Mitdieson  v.  Nkol,  1  Exch.  929  ;  Peto  N.  686. 

V.  Reynolds,   9  Exch.   410;  James  v.  {i)  Ante,  p.  308. 
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ultimately  receives  the  amount.  The  boiTower,  by  re- 
questing the  acceptor  to  assume  that  character,  which 
ultimately  obliges  him  to  pay,  impliedly  requests  him  to 
pay,  and  is  as  much  liable  to  repay  as  he  would  be  on  a 
direct  request  to  pay  money  for  him  with  a  promise  to 
repay  it  (k). 

The  case  last  suggested  illustrates  the  important  proposi- 
tion, that  where  one  party  for  and  at  the  request  of  another 
enters  into  a  legal  liability  to  pay  money,  a  request  to  pay 
the  money  is  implied  by  law  from  the  fact  of  entering  into 
the  engagement  (I).  If  the  debt  or  liability  is  incurred 
entirely  for  a  principal,  the  surety  having  become  liable  for 
him  at  his  request,  and  being  obliged  to  pay,  is  held  at  law 
to  pay  on  an  implied  request  from  the  principal  that  he  will 
do  so  (m). 

From  the  rule  just  laid  down,  which  is  applicable  in  its 
terms  to  the  particular  case  of  principal  and  surety,  may 
readily  be  derived  the  doctrine  of  contribution  amongst  joint 
contractors.  In  a  joint  contract  entered  into  for  the  benefit 
of  all,  each  contractor  takes  upon  himself  a  liability  to  pay 
the  whole  debt,  and  each,  in  effect,  takes  upon  himself  a 
liability  for  each  to  the  extent  of  the  amount  of  his  share  : 
each,  therefore,  may  be  considered  as  becoming  liable  for 
the  share  of  each  one  of  his  co-contractors,  at  the  request 
of  such  co-contractor,  and  on  being  obliged  to  pay  such 
share,  a  request  to  pay  it  is  implied  as  against  the  party 
who  ought  to  have  paid  it,  and  who  is  relieved  from  pay- 
ing what,  as  between  himself   and    the    party   who    pays, 


{k)  Judgm.,   Brittain  t.  Lloyd,  14  fendant  at  his  request,  or  that  he  has 

M.  &  W.  773.  been  compelled  to  pay  money  for  -which 

(i!)  See  Jcmes  t.  Orchwrd,  16  C.  B.  the  defendant  was  liable  to  the  person 

614.  receiving  it,  as  in  the  case  of  a  surety 

(m)  Judgm.,  2  E.  &  B.  296.     "The  paying  the  debt  of  his  principal,  and 

count  for  money  paid  proceeds  on  one  similar    cases  :"     Judgm.,    Sayles   v. 

of  two  suppositions  :   either   that  the  Blame,  14  Q.    B.    205  ;    Ma/rsack  v. 

plaintiff  has  paid  the  money  for  the  de-  Webber,  6  H.  &  N.  1 . 
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he  ought  himself  to  have  paid  according  to  the  original 
arrangement  (n). 

The  principle  just  stated  applies  where  one  of  several  joint 
contractors  has,  by  legal  process,  been  compelled  to  pay  the 
joint  debt,  whether  the  action  was  brought  against  him  alone, 
or  whether,  judgment  having  been  obtained  against  all  the 
parties  jointly  liable,  execution  was  issued  and  satisfaction 
enforced  against  one  only  (o).  But  this  right  to  contribution 
will  be  affected  by  any  original  arrangement  or  convention 
inter  partes,  inconsistent  with  the  understanding  that  each 
is  to  pay  his  own  share  only.  If  by  express  arrangement, 
one  of  the  joint  contractors,  though  liable  to  the  creditor,  is 
not,  as  between  himself,  and  his  co-contractors  to  be  liable  to 
pay  any  portion  of  the  debt,  it  is  clear  that  no  action  to 
compel  contribution  could  be  maintained  against  him  (p). 
So,  where  one  surety  enters  into  an  engagement  of  surety- 
ship at  the  request  of  his  co-surety,  it  has  been  held,  that  the 
co-surety,  paying  the  whole  debt,  can  maintain  no  action  (g). 
In  such  cases,  the  rule  applies — expressum,  facit  cessare 
taciturn — the  request  to  pay,  which,  as  above  explained,  the 
law  ordinarily  implies  from  one  joint  contractor  to  his  co- 
contractor,  can  have  no  existence  where  there  is  an  express 
contract  inconsistent  with  it.  Nor,  to  anticipate  a  little 
what  I  shall  presently  have  to  say,  could  there,  under  such 
circumstances,  be  implied  a  promise  for  repayment,  because, 
"  promises  in  law,"  as  remarked  by  Buller,  J.  (r),  "  only 
exist  where  there  is  no  express  stipulation  between  the 
parties." 

Without  attempting  to  pursue  any  further  the  inquiry  as 

(n)  Batard  v.    Hawes,  2   E.   &  B.  C,  19  Id.  763. 

287,  296.     See  Wallis  v.   Simiburne,  {p)  Twrner  v.  Dairies,  2  Esp.  478  ; 

1  Exch.  203  ;  Reynolds  t.  Wheeler,  10  Done  t.  WaUey,  2  ExcK  198. 

C.  B.,  N.  S.,  561.  iq)  See  Judgm.,  Batard  t.  Hawes, 

(o)  Toussaint    v.  Martinnant,  2  T.  2  E.  &  B.  297. 

B.  100;  Earl  of  Mountcashell  r.  Bar-  (r)  Toussaint  v.  Martinnant,  2  T. 

her,   14  C.    B.    53.      See  Bemn   v.  K.  105      Driver  v.   Bmton,  17  Q.  B. 

Whitinore,  15  0.  B.,  N.  S.,  433  ;   S.  989 
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to  tte  rights  of  a  surety  against  Hs  principal  or  co-surety,  or 
of  one  of  several  joint  contractors  who  has  been  compelled 
to  pay  the  joint  debt  against  his  co-contractors,  we  may 
conclude  that,  in  every  case  in  which  there  has  been  a  pay- 
ment of  money  by  a  plaintiff  to  a  third  party  at  the  request 
of  the  defendant,  express  or  implied,  on  a  promise  express  or 
impUed,  to  repay  the  amount,  an  action  for  "  money  paid  by 
the  plaintiff  for  the  defendant  at  his  request "  (s)  wiU  lie  (t) ; 
and,  further,  we  may  conclude,  that  a  request  to  pay  will  be 
implied  whenever  the  consideration  consists  in  the  plaintiff's 
having  been  compelled  to  do  that  to  which  the  defendant  was 
legally  compellable  {u). 

But,  besides  the  class  of  cases  just  considered,  another 
presents  itself,  the  characteristic  of  which  is,  that  the  plaintiff 
has  voluntarily  done  that  to  do  which  the  defendant  was 
legally  compellable;  in  such  cases  the  law  wiU  imply  an 
antecedent  request,  provided  the  defendant  has,  in  consider- 
ation of  the  plaintiff's  act,  expressly  promised  to  indemnify 
or  reimburse  him  (x). 

In  each  of  the  cases  below  cited  (y)  which  have  been  con- 
sidered as  falling  within  the  above  rule,  if  scrutinised,  there 
seems  to  have  been  either  acquiescence  on  the  part  of  the 
defendant  during  the  performance  of  the  act  alleged  as  a 
consideration  by  the  plaintiff  (z),  or  something  equivalent  to 
an  acknowledgment  by  the  defendant,  that  the  plaintiff  had 
acted  at  his  request  (a),  or  a  retainer  of  the  plaintiff  and 
adoption  of  his  services  (b)^ 

(«)  C.  L.  Proc.   Act,  1852,  Sohed.  (x)  1   Smith  L.   C.    6tli  ed.,   144; 

(B).  WennaU  v.  Ad-ney,  3  B.  &  P.  250,  n. 

(<)  Judgm.,  Bnttain   v.  Lloyd,  14  (y)  Wing    v.  Mill,    1  B.   &  Aid. 

M.  &  "W.  773  ;  cited  Judgm. ,  Westropp  104  ;   Paynter  v.    Williams,  1  Cr.  Sc 

V.  Solomon,  8  0.  B.  370.     See  Judgm.,  M.  810. 

Bowliy  T.  Bell,  3  0.  B.  293.  (s)  See  per  Bayley,  B.,  1  Cr.  &  M. 

(m)  1   Smith  L.   C,   6th  ed.,  144.  819,  820;  Lamby.  Bunce,  4  M.  &  S. 

See  Barh  t.  MoAiglmn,  14  0.   B.,  N.  275. 

S.,  626  ;   England  Y.  Marsden,  L.  R.  (a)  Per  Bayley,  J.,  1  B.  &  Ald.106. 

1  0.  P.  529.  (6)  Per  Bayley,  B.,  1  Cr.  &  J.  819. 
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Again,  where  the  act  of  the  plaintiff  and  the  promise  of 
the  defendant  take  place  at  one  and  the  same  time,  the  law 
does  not  require,  as  in  the  case  of  a  bygone  transaction,  that, 
in  order  to  make  the  promise  binding,  the  plaintiff  should 
have  acted  at  the  request  of  the  defendant.  In  Tipper  v. 
Bichnell  (c)  the  declaration  stated  that,  the  defendants  being 
in  possession  of  certain  mortgage  deeds,  of  which  A.  was 
desirous  to  obtain  an  assignment  by  the  payment  of  500?., 
the  plaintiff  consented,  at  A.'s  request,  to  accept  bills  to  that 
amount  drawn  by  A.,  upon  A.'s  procuring  the  defendants  to 
deliver  the  deeds  to  the  plaintiff  as  a  security ;  and  that 
the  defendants,  in  considei-ation  of  the  plaintiff's  accepting 
the  bills  (but  without  alleging  any  request  on  their  part), 
undertook  to  deliver  the  deeds  to  him  upon  his  paying  them 
the  amount  of  the  bills :  it  was  held,  that  a  sufficient  con- 
sideration appeared  for  the  defendant's  promise,  as  from  the 
above  statement,  it  must  be  infen-ed  that  the  act  of  the 
plaintiff  and  the  promise  of  the  defendants  were  simulta- 
neous, taking  place  in  the  presence  of  the  parties,  and,  there- 
fore, rendering  it  unnecessary  that  the  plaintiff  should  have 
acted  at  the  defendants'  request  (d).  The  case  just  cited  wiU 
be  found  to  illustrate  the  nature  of  a  "  concurrent  "  consider- 
ation hereafter  adverted  to  (e),  and  is  expressly  in  point  to 
show,  that,  where  the  consideration  moving  from  the  one 
party  and  the  promise  or  undertaking  of  the  other  are  simul- 
taneous, the  law  dispenses  with  proof  of  any  previous  request 
from  the  promisor  to  the  promisee. 

Massey  v.  Ooodall  (/)  offers  a  good  illustration  of  the 
nature  of  a  "continuing"  consideration  (g),  and  shows  that, 
where  there  is  such  a  consideration,  an  express  request  by 
the  party  whom  it  is  sought  to  charge  will  be  unnecessary. 
There  the  declaration  stated  that  "the  defendant /lac?  become 


(c)  3  Bing.  N.  0.  710.  (e)  Post,  p.  325. 

{d)  Tipper  v.  BickncU,  3  Bing.  N.  (/)  17  Q.  B.  310. 

C.  710.  (o)  As  to  which  see  post,  p.  325. 
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and  was  tenant  from  year  to  year  to  plaintiff  of  a  certain 
farm,"  &c.,  on  certain  stipulations,  for  non-observance  whereof 
specific  penalties  were  to  be  payable  by  the  defendant,  and 
in  consideration  thereof  he  (the  defendant)  then  promised 
the  plaintiff  that  he  would  pay  the  plaintiff  all  such  penalties 
as  he  might  be  liable  to  pay,  according  to  the  said  stipu- 
lations, &c.  The  breach  alleged  was  non-payment  of  certain 
penalties.  Upon  demurrer  to  defendant's  plea  to  the  above 
declaration,  it  was,  inter  alia,  argued  on  his  behalf  that  the 
declaration  was  bad,  inasmuch  as  from  the  consideration 
there  laid,  which  was  by-gone  (h),  no  promise  such  as  was 
there  laid  could,  in  the  absence  of  an  express  request,  be 
implied  by  law.  To  this  argument,  however,  Patteson,  J., 
replied,  "  I  take  it  that  it  is  only  necessary  to  lay  a  request 
where  the  consideration  was  wholly  by-gone  and  executed  at 
the  time  of  the  promise,  and  that  it  is  not  necessary  when  it 
is  a  continuing  consideration,  as  this  is,  where  the  terms 
would  continue  after  the  promise  throughout  the  whole 
tenancy.  King  v.  Sears  (i),  and  other  cases,  I  think,  esta- 
blish that  distinction."  And,  again,  the  same  learned  Judge 
observed,  "I  agree  that  a  past  consideration  will  support 
the  promise  implied  by  law,  and,  as  a  general  rule,  will 
support  no  other  promise.  But  here  the  defendant  became 
tenant  to  the  plaintiff  on  certain  terms;  whatever  those 
terms  were,  the  law  would  imply  a  promise  to  observe  them  ; 
and  the  promise  laid  here  is  no  more  than  a  promise  to 
observe  one  of  those  terms,  that  is,  to  pay  penalties  according 
to  those  stipulations." 

The  point  decided  in  the  preceding  case  will  probably  be 
better  understood  when  the  nature  of  a  legal  consideration, 
past,  concun'ent,  and  continuing,  future,  or  executory,  has 
been  investigated. 

To  sum  up  what  has  been  said  in  the  preceding  pages 
respecting  the  first  of  the  three  ingredients  (viz.,  the  request) 

(h)  Post,  p.  326.  (i)  2  Or.  M.  &  R.  48. 
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already  specified  (k)  as  forming  a  complete  contract.  In 
every  executory  contract  there  must,  ex  necessitate  rei]  have 
been  a  request  on  the  part  of  the  person  promising  (J).  In 
certain  species  of  executed  contracts,  as  where  money  has 
been  lent,  there  must  also  necessarily  have  been  a  request 
antecedent  to  the  consideration.  In  general,  however,  where 
a  contract  is  executed,  the  law  requires  that  a  request 
express  or  implied  be  shown.  And  a  request  wiU  be  im- 
plied— 1.  Where  the  doctrine  of  ratihabitio  properly  applies 
— 2.  Where  the  plaintiff  has  been  compelled  to  do  that  which 
the  defendant  was  legally  compellable  to  do — 3.  Where 
the  plaintiff  has  voluntarily  done  that  which  the  defend- 
ant was  legally  compellable  to  do,  and  the  latter  has 
afterwards  expressly  promised — 4.  Where  the  consideration 
moving  from  the  plaintiff  and  the  promise  of  the  de- 
fendant were  simultaneous — 5.  Where  the  consideration  is 
continuing. 

considera-        2.    Any  act  of   the   plaintiff  from  which  the  defendant 
what  derives  a  benefit  or  advantage,  or  any  labour,  trouble,  detri- 

ment, or  inconvenience,  performed,  taken,  or  sustained  by 
the  plaintiff,  however  small  the  benefit  or  inconvenience  may 
be  (m),  may  suffice,  in  law,  as  a  "  consideration  "  to  support 
a  promise,  and  to  sustain  an  action  ex  contractu.  "  A  pre- 
judice to  the  promisee  incurred  at  the  request  of  the  pro- 
misor may  be  a  consideration  as  well  as  a  benefit  to  the 
promisor  proceeding  from  the  promisee  :  but  this  must  be  a 
prejudice  on  entering  into  the  contract,  not  a  prejudice  from 
the  breach  of  it  "  (n).  A  promise  without  consideration  will 
not  support  an  action  (o). 

(i)  Ante,  p.  308.  196. 

{1}  lb.  (n)  Judgm.,  Gerhard  v.  Bates,  2  E. 

(m)  1  Selw.  N.    P.,  10th  ed.,  42;  &  B.   487-8;    Crowtherv.  Fwrrer,  15 

Smtmn  t.  Fegg,  6  H.  &  N.  295 ;   La  Q.  B.  677,  680. 
Touc\e  T.  La  Touche,  3  H.  &  C.  576  ;  (o)  Deacon  v.    Gridley,   15  C.    B. 

Brmemell   v.  WUliams,  L.  R.  2  C.  P.  295. 
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"An  engagement,"  says  Parke,  B.  (p),  "by  a  person  to 
remunerate  the  act  of  another,  which  benefits  the  former,  or 
puts  the  latter  to  any  inconvenience  or  loss,  is  a  binding 
engagement."  And,  again,  "consideration,"  says  Patteson, 
J.  (q),  "  means  something  which  is  of  some  value  (r)  in  the 
eye  of  the  law,  moAdng  from  the  plaintiff.  It  may  be  some 
benefit  to  the  defendant,  or  some  detriment  to  the  plaintiff, 
but,  at  all  events,  it  must  be  moving  from  the  plaintiff"  (s), 
that  is  to  say,  there  must  be  some  kind  of  privity  between 
the  plaintiff  and  defendant  in  order  to  sustain  an  action  ex 
contractu  at  suit  of  the  former  against  the  latter. 

The  term  "privity,"  when  used  by  legal  writers,  must  be  Privity- 
understood  to  mean  "  a  connection  or  bond  of  union  (t) 
(ligamen)  existing  between  parties  in  relation  to  some  par- 
ticular transaction ; "  and  when  it  is  said  that  an  action  will 
not  lie  for  "  want  of  privity  "  this  phrase  signifies  that  the 
plaintiff  and  defendant  are  strangers  to  each  other  quoad  the 
subject-matter  in  dispute  (u),  or,  at  all  events,  that  the 
plaintiff,  the  contractee,  did  not  with  sufiScient  directness 
conduce  to  the  consideration  for  the  undertaking  or  promise 
of  the  defendant,  the  contractor. 

It  will  readily  be  inferred  from  the  definitions  of  a  legal 
"  consideration "  above  given,  that  its  nature  may  infinitely 
vary  (x),  "wherever,"  indeed,  "  a  man  may  do  an  act  without 
a  breach  of  any  legal  or  moral  obligation,  that  act  may  be  a 

{p)  Moss  V.  ffall,  5  Exch.  50.  393.     See  also  ^ei  JErle,  J.,  Kilhcm,  v. 

(j)  Thomas  v.    TJiamas,    2  Q.    B.  Collier,  21  L.  J.,  Q.  B.,  65. 

859.  (t)  Per  WOde,  C.  J.,  Blandy  v.  De 

(r)  Haigh  v.  Brooks,  10  Ad.  &  E.  Burgh,  6  C.  B.  634. 

409  ;   Hart  t.  MUes,  4  C.  B.,  N.  S.,  («)  See  Brndton  v.  Jimes,  2  H.  &  N. 

371  ;     WesUake  v.  Adams,  3  Id.  248  ;  564  ;  Alton  v.  Midland  R.  C,  19  0. 

Nash  T.  Armstrong,  10  C.  B.,  N.  S.,  B.,  N.  S.,  213  ;  Martin  v.  Great  Ind. 

259  ;   Shadwell  v.  Shadwell,  9  C.  B.,  Pen.  B.  C,  L.  R.  3  Ex.  9  ;   Johnson 

N.  S.,  159  ;   Noton  v.  Brooks,  7  H.  &  v.  Royal  Mail  Steam  Packet  Co.,  L. 

N.  499.  See  Covtwrier  v.  Hastie,  5  H.  E.  3  0.  P.  38  ;  Robertson  v.  Fleming, 

L.  Ca.  673 ;    Gorgier  v.   Morris,  7  0.  4  Macq.  Sc.  App.  Ca.  167. 

B.,  N.  S.,  588.  (x)  See  Hartley  v.  Ponsonhy,  7  K 

(s)  TweddZe  t.  Atkinson,  1  B.  &  S.  &  B.  872. 
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valid  consideration  for  a  promise  to  pay  money  to  him  {y), 
or  to  do  any  other  thing.  A  few  cases  must,  however,  here 
suffice  to  show  the  nature  of  a  good  legal  consideration,  as 
well  as  of  that  privity  which  is  requisite  in  order  to  support 
an  action  upon  simple  contract. 

The  compromise  of  a  claim  may  be  a  good  consideration 
for  a  promise,  though  litigation  may  not  have  actually 
commenced  (s). 

Where  plaintiff  stipulated  to  discharge  A.  from  a  portion 
of  a  debt  due  to  himself,  and  to  submit  B.  to  stand  in  his 
place  as  to  that  portion,  defendant  stipulating  in  return  that 
B.  should  give  plaintiff  a  promissory  note,  the  consideration 
moving  from  plaintiff,  viz.,  his  agreement  to  permit  B.  to 
stand  in  the  place  of  A.  as  his  debtor,  being  an  undertaking 
in  legal  contemplation  detrimental  to  him,  was  held  suffi- 
cient to  sustain  the  promise  by  defendant  (a). 

In  connection  with  the  preceding  case,  Lyth  v.  Ault(h) 
may  be  consulted,  which  offers  a  curious  illustration  of  the 
nature  and  sufficiency  of  the  consideration  which  will  support 
a  promise  at  law.  There  the  acceptance  by  a  creditor  of  the 
sole  and  separate  liability  of  one  of  two  joint  debtors  was 
held  to  be  a  good  consideration  for  an  agreement  to  dis- 
charge the  other  debtor  from  liability.  It  might,  indeed, 
primd  faxiie,  seem  that  the  contract  here  disclosed  was  a 
mere  nudum,  pactum,  on  the  ground  that  the  creditor  would 
get  nothing  in  return  for  his  rehnquishment  of  his  claim 
against  such  last-mentioned  party ;  but  a  little  reflection 
will  show  that  the  substituted  liability  was  in  its  nature 
different  from  that  which  originally  subsisted,  so  that,  inas- 
much as  the  Court  will  not  inquire  into  the  adequacy  of  the 
consideration  for  a  promise  (c),  the  agreement  in  question 


(y)  Per  Lord  Campbdl,  C.  J.,  Hall  (a)  Peate  v.  Bicken,  1  Or.  M.  &  R. 

v.  Dyson,  21  L.  J.,  Q.  B.,  224,  226  ;  422. 

S.  a,  17  Q.  B.  785.  (6)  7  Exoh.  669. 

(z)  Cool  V.  WrigU,  1  B.  &  S.  559.  (c)  Per  Parke,  B.,  7  Exch.  671. 
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would  be  unimpeachable  in  a  strictly  legal  point  of  view.  It 
is,  moreover,  demonstrable,  as  remarked  by  Alderson,  B.,  in 
the  case  before  us,  that  the  sole  security  of  A.  may  be  a 
better  thing  than  the  joint  security  of  A.  and  B.  ;  for  by 
accepting  the  sole  security  of  A,  instead  of  the  joint  security 
of  both  debtors,  the  creditor  possesses  a  legal  remedy  against 
A.  during  his  lifetime,  and  against  his  assets  after  his  death, 
and  no  security  whatever  against  B.  Whereas,  in  the  case 
of  a  joint  security,  after  the  death  of  A,  there  exists  a  legal 
liability  of  B.,  and  no  legal  liability  of  A's  assets,  but  an 
equitable  remedy  against  the  assets  of  A.,  subject  to  the 
necessity  of  making  B.  a  party  to  a  suit  in  equity.  Now, 
these  two  securities  are  different  things,  and  therefore  a 
bargain  to  take  the  one  for  the  other  is  good.  Cases  may  be 
suggested  of  A.  being  rich  and  B.  poor,  in  which  the  advan- 
tage of  taking  A.  as  the  debtor  in  lieu  of  A.  and  B.  is  clear  ; 
or  it  may  be  that  A.  is  as  rich  as  B.,  in  which  case  the  cre- 
ditor may  fairly  consider  that  one  debtor  alone  is  preferable 
to  both  together  {d). 

But,  although  a  Court  of  law  will  not  inquire  into  the 
adequacy  of  the  consideration  for  a  promise,  it  will  inquire  so 
far  as  to  satisfy  itself  that  the  consideration  is  of  some 
value  (e),  and  not  illusory  merely  (/).  Where,  therefore,  the 
consideration  for  the  defendant's  promise  was  stated  to  be 
the  release  and  conveyance  by  the  plaintiff  of  his  interest  in 
certain  premises  at  the  defendant's  request,  but  the  declara- 
tion did  not  show  that  the  plaintiff  had  any  interest  in  the 
said  premises,  except  a  lien  upon  them,  which  was  expressly 
reserved  by  him,  the  declaration  was  held  bad  as  disclosing 
no  legal  consideration  for  the   alleged   promise  {g).     So,  in 

{d)  7  Exch.  674-5.  (/)   White  v.  Bluett,  23  L.  J.,  Ex., 

(c)  Per  PaMeson,    J.,     Thomas    v.  36 ;  Bracewell  v.  Williams,  L.  R.   2 

Thomas,   cited  ante,  p.  317  ;  Judgm.,  C.  P.  196. 

Eaigh  v.  Brooks,   10  Ad.  &  E.  320 ;  {g)  Kaye  v.  Button,   7  M.   &  Gtr. 

Hall  T.  Oonder,  2  C.  B.,  N.  S.,  22  ;  807,  cited  Sma/i-t  v.  Sandars,  5  C.  B. 

cited  Smith  v.  Neale,  Id.  89.  904  ;  Edwards  v.  Baugh,  11  M.  &  W. 
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Fremlin  y.  Hamilton  (h),  a  declaration  setting  fortli  a 
memorandum  of  agreement  of  demise  and  for  a  lease  was 
held  bad,  on  the  ground  that  it  disclosed  no  consideration  for 
the  alleged  agreement  on  the  part  of  the  testator ;  and  it 
was  remarked  per  Cur.,  that,  although  "  the  Procedure  Act 
has  no  doubt  afforded  great  latitude  in  pleading,"  yet  "  it  has 
not  removed  the  necessity  of  stating  a  consideration  for  an 
agreement  upon  which  a  party  is  sought  to  be  charged  "  (i). 

Again,  where,  A.  being  indebted  to  the  plaintiff  in  a  cer- 
tain amount,  and  B.  being  indebted  to  A.  in  another  amount, 
the  defendant,  in  consideration  of  being  permitted  by  A.  to 
sue  B.  in  his  name,  promised  to  pay  A's  debt  to  the  plaintiff, 
and  A.  gave  such  permission ;  whereupon  the  defendant 
recovered  from  B. :  judgment  was  arrested,  on  the  ground 
that  the  plaintiff  was  a  mere  stranger  to  the  consideration 
for  defendant's  promise,  having  done  nothing  of  trouble  to 
himself  or  of  benefit  to  the  defendant  (k). 

It  will  be  remarked,  that  the  case  last  cited  shows  not 
only  the  nature  of  a  sufficient  legal  consideration  for  a  pro- 
mise, but  also  the  necessity  oi  privity  (I)  between  the  parties 
to  an  action  founded  upon  promises,  in  order  that  it  may 
be  sustainable  {m).  In  Cobb  v.  Beche  (n)  this  latter  point 
receives  apt  illustration ;  there  B.,  the  country  attorney  of 
A.,  sent  a  sum  of  money  to  the  defendants,  who  were  B.'s 
London  agents,  to  be  paid  to  C.  on  account  of  A,  and  the 
defendants  promised  B.  to  pay  the  money  transmitted  ac- 
cording to  his  B.'s  directions  ;  but  afterwards,  being  applied 
to  by  C,  refused  to  pay  it,  claiming  a  balance  due  to  them- 


641  ;   Stiickland  v.  Turner,   7  Exch.  (Jc)  Bourne  v.  Mason,   1  Ventr.  6 ; 

208 ;    Wright  v.   Colls,  8  C.  B.  150 ;  Tweddle  ,.  Athinmn,  1  B.  &  S.  393, 

Ashworth  t.   Mounsey,   9   Exch.  175.  397  ;    Crow  v.   Sogers,   1   Stra.   592  ; 

See  BHdgman  y.  Dean,  7  Exch.  199.  Price  v.  Easton,  4  B.  &  Ad.  433. 

(li)  8  Exch.  308.  (J)  Ante,  p.  317. 

(i)  See  Hutchinson  v.  Read,  4  Exch.  (m)  See  Griffinhoofe  v.  Bauhm,  5  E. 

761 ;    Orme   t.    Galloway,    9    Exch.  &  B.  7i6,  755. 

544.  (n)  6  Q.  B.  930. 
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selves  from  B.  ou  a  general  account  between  them.  Upon 
this  state  of  facts  it  was  held,  that  an  action  for  money  had 
and  received  would  not  lie  against  the  defendants  at  suit 
of  A.  "  The  general  rule,"  said  Lord  Dentnan,  C.  J.,  "  un- 
doubtedly is,  that  there  is  no  privity  between  the  agent  in 
town  and  the  client  in  the  country  :  the  former  cannot  main- 
tain an  action  against  the  latter  for  his  fees,  nor  the  latter 
against  the  former  for  negligence.  Something,  therefore,  is 
necessary,  beyond  the  mere  relation  of  the  parties  to  each 
other  as  above  stated,  to  make  the  agent  in  town  liable  to 
the  client."  The  subject  here  touched  upon  is  more  fully 
explained  in  Robbivis  v.  Fennell  (o),  where  it  is  laid  down 
that  the  client  cannot  maintain  an  action  for  money  had  and 
received  against  the  town  agent  of  his  attorney, "  unless  the 
law  will  imply  a  contract  to  pay  on  request,  from  the  relation 
which  the  several  parties  bear  towards  each  other."  Now 
the  client  employs  the  country  attorney,  is  answerable  to  him 
for  costs,  and  in  case  of  negligence  or  misconduct  must  come 
upon  him  for  redress.  He  is  entitled  to  credit  for  all  sums 
which  the  attorney  may  happen  to  owe  him,  and  though  he 
probably  knows  that  the  business  must  be  carried  on  by  a 
town  agent,  his  payment  for  it  to  such  agent  is  no  discharge 
to  him  against  the  attorney  (p).  In  like  manner  the  at- 
torney employs  and  is  liable  to  the  town  agent,  who  knows 
nothing  of  the  client  but  his  name,  and  is  not  even  to  that 
extent  known  by  him.  The  town  agent  could  not  maintain 
an  action  for  work  and  labour  against  the  client  by  whom  he 
was  not  employed ;  and  the  rights  and  liabilities  of  the 
paities  in  such  a  case  would  be  reciprocal  (g). 

It  has  been  held  that  an  infant  suing  by  prochein  amy  may 
recover  from  the  attorney  in  the  action  damages  and  costs 


(o)  11  Q.  B.  248,  256.  JloiUns    t.    Heath,     Id.     257    (c) ; 

(p)    Tates  T.   Frechleton,    2  Dong.  Helps  v.   Clayton,   17  C.  B.,  N.  S., 

623.  653. 
iq)  Judgm.,   11    Q.  B.  256.      See 
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paid  by  the  defendant  as  money  had  and  received  to  the  use 
of  the  infant  {r). 

A  simple  instance  of  the  necessity  of  privity  between 
parties  in  order  to  sustain  an  action  founded  upon  contract  is 
given  by  Parke,  J.,  in  Baron  v.  Husband  (s),  who  says,  "  If 
I  give  a  sum  of  money  to  my  servant  to  pay  a  tradesman, 
the  latter  cannot  maintain  an  action  for  money  had  and  re- 
ceived against  the  servant."  So,  where  A.  contracts  with  B., 
acting  as  agent  for  C,  the  legal  privity  is  between  A,  the 
contractor  and  C.  the  contractee  :  so  that  B.  can  in  general 
neither  sue  nor  be  sued  upon  the  contract  (t). 

But,  although  "  the  remedy  for  breach  of  contract  is  by 
the  general  rule  of  our  law  confined  to  the  contracting 
parties  "  (u),  there  are  some  cases,  as  we  shall  presently  see, 
in  which  the  law  will  imply  not  merely  the  request  but  also 
the  promise  of  the  contractor  (x) ;  and  there  are  other  cases 
in  which  an  obligation  to  pay  money  is  imposed,  either  by 
the  law  of  the  land,  or  by  virtue  of  the  bye-law  of  some 
corporate  body — ^which  bye-law  within  its  limits,  and  with 
respect  to  the  persons  upon  whom  it  lawfully  operates,  has 
the  same  effect  as  an  Act  of  Parliament  has  upon  the  com- 
munity at  large  (y).     Further,  an  action  of  debt  wiU  lie  not 

(»•)  Collins  Y.  Brook,  4  H.  &  N.  270;  Watson  v.  RmseU,   3  B.  &  S.  34  ;  5 

S.  €.,   5  Id.  700.      See  Wilkinson  v.  Id.   968  ;   Fisher  v.  Marsh,  6  B.  &  S. 

Grant,  18  C.  B.   319,  -where  the  soli-  411 ;   Mainprice  v.  Westley,  Id.  420  ; 

citor  of  a  proposed  mortgagee  was  held  Barkworth  v.  Ella-man,   6  H.   &  N. 

not  entitled  to  recover  the  amount  of  605  ;   ffUl  v.  Kitching,  3  C.  B.  299  ; 

his  charges  from  the  proposed  mort-  Barlow  v.  Browne,  16  M.  &  W.  126  ; 

gagor — the  negotiation  for  the  mortgage  Hooper  v.  Tr^ry,  1  Exch.  17  ;  Driver 

having  gone  off  through  the  default  of  v.  Burton,  17  Q.  B.  989  ;  KUham  v. 

the  latter  party.  Collier,  21  L.  J.,  Q.  B.,  65  ;   Robertson 

(s)  4  B.  &  Ad.  611,  612  ;    Williams  v.  Wait,  8  Exch.  299  ;  Helps  v.  Clay- 

T.  Everett,   14  East,    582 ;    LUly  t.  ton,  17  C.  B.,  N.  S.,  553. 

Hays,  5  Ad.  &  E.  548;  cited  and  dis-  (u)  Per   Coleridge,    J.,    Imtiley  v. 

tinguished  in  Noble  v.  National  Dis-  Gye,  2  E.  &  B.  246. 

count   Co.,   5  H.   &  N.  228,  and  in  (x)  Ante,  p.  308  ;  post,  p.  327. 

LiversidgeY.  Broadbent,  4  Id.  611.  {y)  Per  Lord  Abinger,  C.  B.,  Hop- 
it)  See,  further,  as  to  want  of  pri-  kins  v.  Mayor  of  Swansea,  4  M.  &  W. 

vity,  Litt  Y.  Martindale,  18  C.  B.  314;  640 ;  3  Bla.  Com.  160. 
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merely  where  there  is  a  contract  express  or  implied  between 
the  parties,  but  wherever  there  is  a  legal  right  on  the  one 
side  to  receive  the  money  sued  for,  and  a  legal  liability  on 
the  other  to  pay  it  (z).  Debt  will  also  lie  for  recovery  of  a 
penalty  under  a  statute  (a). 

In  Gerhard  v.  Bates  (b),  the  first  count  of  the  declaration 
alleged,  that,  before  the  defendant's  promise  after  mentioned, 
the  defendant  and  others  had  formed  a  company,  the  capital 
of  which  was  divided  into  a  certain  number  of  11.  shares,  out 
of  which  12,000  were  to  be  appropriated  to  the  public  at 
12s.  6d.  per  share,  free  from  further  calls — that  the  defendant 
was  a  promoter  and  managing  director  of  the  company,  and 
in  offering  the  said  12,000  shares  to  the  public,  had,  in  such 
character,  "  guaranteed  and  promised  to  the  bearers "  of 
those  shares  a  minimum  annual  dividend  of  33  per  cent., 
payable  half-yearly,  and  that  the  said  guarantee  and  promise 
should  remain  in  force  until  the  said  12s.  6d.  per  share 
should  be  thus  repaid  to  the  bearers  of  the  12,000  shares 
before  mentioned.  The  declaration  then  averred,  that  the 
plaintiff,  confiding  in  the  defendant's  said  promise,  became 
the  purchaser  and  bearer  of  2,500  of  the  12,000  shares  at 
12s.  6d.  per  share,  and  took  the  same  on  the  faith  of  the 
defendant's  guarantee  and  promise,  and  not  otherwise,  and 
had  fulfilled  the  engagement  on  his  part,  yet  that  the 
defendant  had  not  paid  any  dividend.  This  count  of  the  de- 
claration was  held  to  be  bad  on  demurrer  :  1st,  because  it  did 
not  sufficiently  allege  any  promise  to  the  plaintiff  (c) ;  2ndly, 
because  there  appeared  to  be  an  entire  absence  of  considera- 
tion, ipasmuch  as  it  was  not  stated,  that, "  from  the  plaintiff's 
buying  and  becoming  bearer  of "  the  shares  mentioned,  any 
benefit  accrued  to  the  defendant ;  or  that,  at  the  time  when 
the  contract  was  supposed  to  have  been  entered  into,  any 

(s)  Addison  v.  Mayor  of  Preston,  (6)  2  E.  &  B.  476. 

12  0.  B.  108,  133.  (c)  As  to  which,  post,  p.  325. 

(a)  3  Bla.  Com.  161. 
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prejudice  accrued  to  the  plaintiff ;  Srdly,  because,  there  was 
nothing  to  show  any  request  by  the  defendant  to  the  plaintiff, 
and  no  privity  was  established  between  them.  I  have  men- 
tioned this  case  at  some  length,  in  order  that  the  count 
above  abstracted,  may  be  compared  with  the  second  count  of 
the  declaration  hereafter  noticed  in  connection  with  actions 
founded  upon  tort,  and  with  the  rule  as  to  privity  applicable 
in  the  latter  class  of  cases. 

With  the  facts  and  decision  in  Gerhard  v.  Bates,  so  far  as 
above  mentioned,  may  usefully  be  contrasted  that  peculiar 
class  of  cases  there  alluded  to  by  Lord  Campbell,  in  which  it 
has  been  held,  that  an  action  may  be  maintained  for  a  reward 
offered  in  a  public  advertisement,  at  suit  of  one  who  has 
fulfilled  the  conditions  indicated  therein  {d).  In  such  cases 
there  might  at  first  sight  seem  to  be  a  want  of  privity ;  there 
is,  however,  a  distinct  promise  to  any  one  who  shall  bring 
himself  within  the  terms  of  the  advertisement ;  and  there  is 
a  good  consideration  for  the  promise  in  the  benefit  to  accrue 
to  the  promisor, — as  in  showing  that  he  is  heir-at-law  to  a 
person  who  died  seised  of  real  property  and  intestate ;  or 
prejudice  to  the  promisee, — as,  that  he  shall  entitle  himseff 
to  the  reward  by  voluntarily  coming  forward  as  a  witness. 
Those  cases,  nevertheless,  remarked  Lord  Gawphell,  although 
not  now  to  be  questioned,  are  somewhat  anomalous,  and  "  the 
party  who  makes  the  discovery  might  perhaps  have  been 
permitted  to  sue  for  work  and  labour  done  and  performed  at 
the  request  of  the  defendant,  the  sum  stated  in  the  adver- 
tisement being  used  as  evidence  of  what  ought  to  be  reco- 
vered on  a  quantum  m,eruit." 

The  meaning  of  the  term  '  consideration '  and  of '  privity ' 
being  now  apparent,  it  will  be  convenient  to  notice,  that  the 

{d)  See  Williams  v.  Carwa/rdine,  4  16;  Th(itcher\.  E'nglaivd,ZG.'&.iH; 

B.  &  Ad.  621  ;   Tamer  t.  Walker,  L.  M'Kune  v.  Joynson,   5  C.  B.,  N.  S., 

R.   1  Q.  B.  641,  and  2  Q.  B.  301;  218;  NemlleY.Kdly,  12C.  B.,N.  S., 

LockhaH   v.  Bar7ui/rd,   14  M.  &  W.  740;   Judgm.,   Williams  y.  Byrnes,  1 

674 ;  Lancaster  y.  Walsh,  4  M.  &  "W.  Moo.  P.  C.  C,  K.  S.,  198. 
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consideration  may  be  altogether  pobst  and  executed  at  the 
time  when  the  promise  is  made  ;  it  may  be  contemporaneous 
or  concurrent  with  the  promise  (e),  as,  where  two  persons 
meet  together  and  reciprocally  promise  to  do  certain  specified 
things,  the  promise  of  the  one  party  being  the  consideration 
for  the  promise  of  the  other  (/).  It  may  sometimes  be  corr 
rectly  designated  as  '  continuing j'  as  in  Powley  v.  Walker  (g), 
where  the  subsisting  relation  of  landlord  and  tenant  was  held 
to  be  a  sufficient  consideration  for  the  tenant's  promise  to 
manage  a  farm  in  a  husbandlike  manner.  Lastly,  the  con- 
sideration may  be  executory — as,  where  A.,  in  consideration 
that  B.  will  do  something  specified  at  a  future  day,  promises 
that  he  will  himself  do  some  other  thing  (h).  Now,  in  this 
case,  difficulty  may  be  felt  in  determining  whether  the  promise 
made  by  one  of  these  parties  is,  in  truth,  the  consideration 
for  that  made  by  the  other  of  them,  or  whether  the  perform- 
ance of  the  one  promise  be  the  consideration  for  the  other, 
in  which  latter  case  such  performance  will  constitute  a  con- 
dition precedent  to  the  right  to  sue.  This  difficulty  can 
only  be  surmounted  by  looking  narrowly  at  the  words  of  the 
agreement  entered  into,  and  at  the  intention  of  the  con- 
ti'acting  parties  (i). 

3.  The  third  inarredient  which  enters  into  the  conception  Tte  promisa 

.  .  '  .  .       —■what. 

of  a  simple  conti'act,  complete  in  all  its  parts,  is  the  proTnise 
to  do  or  not  to  do  a  particular  thing  made  by  the  contractor 


(c)  See  West  v.  Jaclson,  16  Q.  B.  p.  314. 

380  ;  Tipper  t.  BichnM,  cited  p.  314 ;  (h)  See  Bicks  v.  Gregory,  8  C.  B. 

Thornton  t.  Jenyns,  1  M.  &  Grr.  166  ;  378,   387 ;   Payne  t.  WUson,  7  B.   & 

Harvey  t.  Johnston,  6  C.  B.  295.  0.  423. 

(/)  See  Christie  y.  Bordly,  7  G.B.,  (i)  See  Thorpe  v.    Thorpe,    1   Ld. 

N.  S.,  561,  567.     "Mutual  promises  Raym.  662  ;  Graves  v.  Lec/g,  9  Kxch. 

to  perform  agreements"  are  not  to  be  709  ;   S.  C,   11  Id.  642  ;    2  H.  &  N. 

averred  in  pleading  :  C.  L.  Proc.  Act,  210 ;   cited  Pust  y.  Sowie,  32  L.'  J., 

1852,  ».  49.  Q.  B.,  179,  180. 

(g)  5  T.  R.  373 ;  recognised  Beale  Performance  of  conditions  precedent 
T.  Sanders,  3  Bing.  N.  C.  850.  See  may  now  be  averred  generally  in  plead- 
also  Massey  v.    Goodall,   cited   ante,  ing  :  C.  L.  Proc.  Act,  1852,  a.  57. 
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to  the  contractee  {k).  In  every  executory  contract  it  is  cleat 
that  there  must  be  a  promise — express  or  implied  (l) — ^by  the 
former  of  these  parties  to  the  latter ;  for,  if  A.  request  B.  to 
do  something  for  him,  and  B.  does  it,  the  law  will  (if  neces- 
sary) imply  a  promise  by  A,  to  remunerate  B.  for  the  trouble 
taken  or  inconvenience  suffered  on  his  behalf ;  though  this 
implication  may  be  rebutted  by  circumstances. 

So,  "  where  a  relation  exists  between  two  parties,  which 
involves  the  performance  of  certain  duties  by  one  of  them, 
and  the  payment  of  reward  to  him  by  the  other,  the  law  will 
imply,  or  the  jury  may  infer,  a  promise  by  each  party  to  do 
what  is  to  be  done  by  him  "  (m). 

In  the  case,  also,  of  an  executed  consideration  moved  by  a 
previous  request  (n),  express  or  implied,  the  law  will,  in 
general,  in  the  absence  of  any  express  promise,  imply  a  pro- 
mise by  the  contractor  (o).  There  are,  however,  exceptions  to 
this  rule,  the  more  important  of  which  are  as  follow ; — 1. 
Under  the  particular  circumstances  specified  at  p.  313,  viz., 
where  the  plaintiff  has  voluntarily  done  that  whereunto  the 
defendant  was  legally  compellable ;  for  there,  as  already 
shown,  an  express  promise  by  the  defendant  is  necessary, 
in  order  that  an  action  against  him  may  be  sustainable  for 
breach  of  contract.  2.  In  the  case  of  a  barrister,  who  cannot 
make  a  contract  of  hiring  and  service  concerning  advocacy  in 
litigation  (p)  ;  or  of  a  physician,  who,  although  he  may  have 
acted  at  the  request  of  the  patient,  will  not,  at  common 
law  (q),  without  proof  of  an  actual  contract,  be  entitled 

(i)  Ante,  p.  308,  Stra,  933. 

(1)  Stranhs  r.  St.  John,  L.  E.  2  0.  (o)  See  Nordemstrom  v.  Pitt,  13  M. 

p.  376.  &  W.    723  ;    Streeter  v.  Horlock,   1 

(m)  Judgm.,  Morgans.  Ravey,Q'B..  Bing.   34;   Fish  t.  Kelly,  17  C.  B., 

&  N.  276.  N.  S.,  194. 

(n)  The  general  rule,  it  will  be  re-  (p)  Kennedy  v.  Broun,  13  C.  B.,  N. 

membered,  is,  that  a  past  consideration  S.,  677  ;  Broun  v.  Kennedy,  33  L.  J., 

will  not  support  a  subsequent  promise,  Chanc,  71. 

unless  irwved   by  a  previous  request,  (g)  See  Gibbon  v.  Budd,  2  H.  &  0. 

ante,  p.  308  ;    Bayes  v.   Warren,  2  Q2  ;   Be  la  Rosa  v.  Prieto,   16  C.  B., 
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to  sue  him  for  services  professionally  rendered  (r) ;  the  pre- 
sumption of  law  being  here  against  the  existence  of  a  con- 
tract for  remuneration  (s).  3.  In  the  case  of  an  infant  who 
cannot  hind  himself  except  for  necessaries,  and  whose  express 
promise,  unless  made  in  writing  after  he  comes  of  age,  will 
not  suffice  to  charge  him.  4.  In  the  case  of  a  feme  covert, 
whose  contract,  with  some  rare  exceptions,  is  absolutely 
void  (t).  5.  In  certain  cases  where  the  legal  remedy  is 
barred,  although  the  right  remains  (u).  Cases  falling  under 
one  or  other  of  the  three  latter  of  the  classes  just  specified 
will  be  further  alluded  to  in  subsequent  portions  of  this 
work. 

Where  the  consideration,  although  past  and  executed, 
wiU  support  an  action  by  reason  of  there  having  been  an 
antecedent  request,  express  or  implied,  it  is  a  general  and 
very  important  rule,  that  the  consideration  "will  sup- 
port no  other  promise  than  such  as  would  be  implied  by 
law  "  (x). 

Thus,  where  an  account  has  been  stated  between  parties, 
and  a  balance  ascertained  to  be  due  from  one  of  them  to  the 
other,  the  law  implies  a  promise  by  the  debtor  to  pay  on 
request,  so  that  any  ex  post  facto  promise  by  him  differing 
in  its  nature  therefrom,  ex.  gr.,  to  pay  on  a  particular 
day  named,  would  be  nudum  pactum,  unless  made  upon 
a  new  consideration.  If  this  were  not  so,  there  would, 
in  truth,  be  "two  co-existing   promises  on   one  considera- 


N.  S.,  578;   decided  imder  tie  Stat.  (a)   "  According  to  tte  cuirent  of  re- 

21  &  22  Vict.  c.  90.  cent  authorities,  beginning  with  ITop- 

(r)  Clwrley  v.  Bolcot,  4  T.  E.  317  ;  hi'ns  t.  Logan,  infra,   and  ending  with 

Veitch  r.  Russell,  3  Q.  B.  928.  JRoscorla  t.  Thomas,  infra,  where  the 

(«)  Per  Coleridge,  J.,  3  Q.  B.  937.  consideration  is  past  and  executed,  it 

[t)  It  win  be  almost  superfluous  to  will  support  only  such  a  promise  as  the 
observe,  that  a  contract  void  in  its  in-  law  wiU  imply  from  that  executed  con- 
ception cannot  be  rendered  valid  by  a  sideration  :  "  Judgm.,  6  C.  B.  174,  and 
subsequent  express  promise.  cases  cited  post. 

(u)  Post,  p.  331. 
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tlon "  (i/)—SL   state   of   things   manifestly  incongruous  and 
nonsensical. 

Roscorla  v.  Thomas  {z)  is  usually  cited  with  reference  to 
the  extent  and  nature  of  the  promise  which  may  be  sup- 
ported by  an  executed  consideration  :  there  the  declaration 
(in  assumpsit)  stated,  that,  in  consideration  that  plaintiff,  at 
the  request  of  defendant,  had  bought  of  defendant  a  horse 
at  a  certain  piice,  defendant  promised  that  the  horse  was 
sound  and  free  from  vice,  &c.,  whereas  he  was  not  free  from 
vice  ;  after  verdict  for  the  plaintiff  it  was  objected,  in  arrest 
of  judgment,  that  the  precedent  executed  consideration  was 
insufficient  to  support  the  subsequent  alleged  promise  ;  and 
this  objection  was  held  fatal  by  the  Court  of  Queen's  Bench, 
for  the  promise  must,  as  a  general  inile,  be  co-extensive  with 
the  consideration ;  but,  "  in  the  present  case  the  only  promise 
that  would  result  from  the  consideration  as  stated,  and  be 
co-extensive  with  it,  would  be  to  deliver  the  horse  upon 
request ;  "  and  "  the  consideration  stated  would  not  raise  an 
implied  promise  by  the  defendant  that  the  horse  was  sound 
or  free  from  vice."  Lord  Denman,  G.  J.,  after  making  the 
remarks  above  cited,  proceeds  to  consider  whether  the  con- 
sideration specified  would  support  an  express  promise,  and 
concludes  from  the  cases  that  it  would  not ;  because,  "  a  con- 
sideration past  and  executed  will  support  no  other  promise 
than  such  as  would  be  implied  by  law." 
Bmmms  T.  Em^mens  v.  Elderton  [a)  may  be  regarded  as  a  leading 
authority,  with  reference  to  the  rule,  that  a  past  considera- 
tion will  support  no  promise  other  than  what  the  law  would 
imply.  There  the  action  was  brought  by  a  solicitor  against 
the  secretary  of  an  insurance  company,  the  declaration 
stating,  that  "it  was  agreed  by  and  between  the  plaintiff 


{y)  ffopl-ms  V.  Logan,   5  M.  &  W.  7  Exoh.  572. 

241,  249.  (a)  4  H.  L.  Ca.  624  -,8.0.,  13  C.  B. 

(z)  3  Q.  B.  234  ;   Kaye  v.  Button,  495  ;  6  C.  B.  160  ;  4  C.  B.  479  ;  Lot- 

7  M.  &  Or.  807  ;  Atkinson  v.  Stephens,  timore  v.  Garrard,  1  Exch.  809. 
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and  the  said  company,  that,  froih  the  1st  of  January  then 
next,  the  plaintiff,  as  the  attorney  and  solicitor  of  the  com- 
pany, should  receive  and  accept  a  salary  of  1001.  per  annum 
in  lieu  of  rendering  an  annual  bill  of  costs  for  general  busi- 
ness transacted  by  the  plaintiff  for  the  said  company  as  such 
attorney  and  solicitor,  and  should  and  would,  for  such  salary 
of  lOOZ.  per  annum,  advise  and  act  for  the  said  company  on 
all  occasions  in  aU  matters  (with  certain  specified  exceptions) 
connected  with  the  said  company."  That  the  said  agree- 
ment being  so  made,  afterwards,  "in  consideration  that  the 
plaintiff  had,  at  the  request  of  the  said  company,  promised 
the  said  company  to  perform  and  fulfil  the  same  in  all  things 
on  his  part,  the  said  company  promised  the  plaintiff  to 
perform  and  fulfil  the  same  in  all  things  on  their  part, 
and  to  retain  and  employ  him,  as  such  attorney  and 
solicitor  of  the  said  coTnpany,  on  the  terms  aforesaid."  The 
breach  alleged  was,  that  the  company  did  not  nor  would 
continue  to  retain  or  employ  the  plaintiff  as  their  solicitor 
on  the  terms  stated,  but  wrongfully  and  without  reasonable 
cause  dismissed  him.  The  technical  question  which  arose 
upon  the  count  of  the  declaration  above  set  out,  and  which 
was  discussed  successively  in  the  Court  of  Common  Pleas, 
in  the  Exchequer  Chamber,  and  in  the  House  of  Lords,  was, 
whether  the  alleged  promise  to  retain  and  employ  was  to  be 
implied  from  the  agi-eement  stated,  or  whether  it  did  not  in 
some  measure,  enlarge  the  general  promise  to  perform  that 
agreement,  so  as  to  be  nudum  pactum,,  unless  supported  by 
some  new  consideration. 

"If,"  said  CrompfoTC,  J.,  delivering  his  opinion  in  regard 
to  the  validity  of  the  declaration  to  the  House  of  Lords, 
"  the  agreement  itself  contains  this  same  promise  to  retain 
and  employ  as  such  attorney  on  the  terms  aforesaid,  then 
these  words,  being  surplusage,  will  not  prejudice  the  count, 
and  must  be  taken  as  merely  pointing  the  promise  to  the 
breach  afterwards  assigned,  for  ceasing  to  retain  and  employ." 
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"  If,  on  the  other  hand,  the  words  in  question  at  all 
enlarge  the  previous  agreement  by  binding  the  company  to 
retain  the  plaintiff  in  any  manner  in  which  the  agreement 
did  not  bind  them,  as  by  binding  the  company  to  find  him 
any  particular  work,  or  to  keep  him  in  work,  or  to  employ 
him  in  any  of  the  business  which  he  was  not  to  do  for  the 
lOOZ.  per  annum,  or  to  continue  him  in  the  employment  for 
any  time  for  which  they  were  not  bound  by  the  agreement, 
■ — the  count  will  be  bad  for  want  of  a  consideration  to  support 
this  additional  promise  "  (6). 

Such  being  the  precise  questions  for  decision  in  JEmTnens 
V.  Elderton,  the  majority  of  the  Judges  held,  and  in  con- 
formity with  their  opinion  the  House  of  Lords  determined, 
that  the  former  of  the  two  views  above  suggested,  with  refer- 
ence to  the  legal  meaning  of  the  words  used  in  the  declara- 
tion, was  correct,  and  that  the  declaration  itself  was  conse- 
quently good.  The  promise  to  "  retain  and  employ "  being 
restricted  and  limited  by  the  terms  of  the  agreement 
therein  previously  set  out  as  having  been  made  between 
the  parties. 

But,  although  it  is  generally  true,  as  above  stated,  that  a 
consideration  past  and  executed  will  support  only  such  a 
promise  as  the  law  will  imply  therefrom  (c),  that  strict  rule 
has,  in  certain  cases,  been  departed  from,  and  the  Courts 
have  held,  that,  where  the  consideration  for  a  promise  was 
originally  beneficial  to  the  party  promising,  yet,  if  he  be 
protected  fi'om  liability  by  some  provision  of  the  statute  or 
common  law  meant  for  his  advantage,  he  may  renounce  the 
benefit  of  that  law ;  and,  if  he  promises  to  pay  the  debt, 
which  is  only  what  an  honest  man  ought  to  do,  he  is  then 
bound  by  the  law  to  perform  it  (d). 

(h)    "If    a    person   contracts   with  Scotsonv.  Pegg,  6  H.  &  N.  301. 

another  to  do  a  certain  thing,  he  can-  (c)  Ante,  p.  327. 

not  make  the  performance  of  it  a  con-  (d)  Judgm.,  EarleT.  Oliver,  2Exch. 

sideration  for  a  new  promise  to  the  90,  citing  note  to  Wennall\.  Adaey, 

same    individual:"    per    WUde,     B.,  3B.  &P.  252. 
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As  exemplifying  the  qualification  just  stated  of  the  general 
rule,  let  us  take  the  case  of  a  debt  barred  by  the  Statute  of 
Limitations.  A  debt  so  barred,  says  ParJce,  B.  (e),  is  unques- 
tionably a  sufficient  consideration  for  every  promise,  absolute 
or  unqualified,  qualified  or  conditional,  to  pay  it.  Promises 
to  pay  a  debt  simply  or  by  instalments,  or  when  the  party  is 
able,  are  aU  equally  supported  by  the  past  consideration,  and, 
when  the  debt  has  become  payable  instanter,  may  be  given 
in  evidence  to  support  an  indebitatus  count  in  the  declaration 
for  its  recovery  (/).  So,  when  the  debt  is  not  already  barred 
by  the  statute,  a  promise  to  pay  the  creditor  will  revive  it, 
and  make  it  a  new  debt,  and  a  promise  to  an  executor  to 
pay  a  debt  due  to  his  testator  creates  a  new  debt  to  him. 
But  although  an  express  promise  revives  the  debt  in  any  of 
the  cases  just  mentioned,  it  must  not  thence  be  inferred 
that  the  debt  will  be  a  sufficient  consideration  to  support  a 
promise  to  do  a  collateral  thing — as  to  supply  goods,  or  to 
perform  work  and  labour  {g).  In  such  case,  the  promise 
would  be  but  an  accord  unexecuted,  and  no  action  would  lie 
for  not  executing  it  Qh). 

In  Flight  v.  Reed  (i),  it  was  held  by  a  majority  of  the 
Court  of  Exchequer,  that  bills  of  exchange  given  since  the 
repeal  of  the  usury  law  in  renewal  of  bills  given  while  that 
law  was  in  force,  to  secure  payment  of  money  lent  with 
usurious  interest,  were  valid — the  receipt  of  the  money  by 
way  of  loan  being  a  sufficient  consideration  to  support  the 
new  promise  to  pay  it,  and  this  proposition  being  relied  upon 

(e)  See-Kewarv.  Seame,  IM.  &  W,  Et  vide  per  Wigram,  V.-C,  Philips  v, 

323.  Philips,  3  Hare,   281,  299  ;  per   Wil' 

(/)  In  SmMh  v.  Thome,  18   Q.  B.  Uams,   J.,  Buchnaster  v.  Russdl,  10 

139,   Parlce,  B.,   otserves,    "Theae-  C.  B.,  N.  S.,  749,  750 ;   ^r  MaHin, 

knowledgment  must  be  consistent  with  B. ,  Oockrill  v.  Sparkes,   1  H.  &  C. 

an  intention  to  pay  either  on  request,  700. 

or  else  (whioh  practically  comes  to  the  ( g)  See  Reeves  v.  Seame,  1  M.  &  W. 

same  thing)  at  the  end  of  a  particular  323. 

period  which  has  elapsed,  or  on  some  (h)  Judgm.,  2  Exch.  90. 

condition  which   has  been   fulfilled."  (i)  1  H.  &  C.  703,  716. 
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"  that  a  man  by  express  promise  may  render  himself  lialble 
to  pay  back  money  which  he  has  -received  as  a  loan 
though  some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal 
debt." 
Moral  con-        One  class  of  cases,  viz.,  where  there  has  been  a  moral 

sideratiou.  ■  x    i_ 

consideration  for  a  subsequent  express  promise,  must  here 
be  specially  noticed,  because  it  was  at  one  time  thought 
that  the  obligation  thus  created  might  sustain  and  render 
binding  a  subsequent  express  promise  ;  but  this  doctrine 
seems  to  have  been  shaken  by  Littlefield  v.  Shee  {h) ;  and 
has  been  definitively  exploded  in  Eastwood  v.  Kenyon  (I) 
and  Beaumont  v.  Reeve  (m),  where  Lord  DenmxMi  states  the 
result  of  the  cases  to  be,  that  "  an  express  promise  cannot 
be  supported  by  a  consideration  from  which  the  law  could 
not  imply  a  promise,"  save  only  in  certain  cases  which  he 
specifies  (n). 

The  doctrine  now  accordingly  established  upon  the  point 
in  question  may  be  supported  by  reasoning  such  as  Dr.  Story 
urges  in  his  Treatise  on  Bailments  (o) :  "  There  are,"  says 
that  eminent  jurist, "  many  rights  and  duties  of  moral  obliga- 
tion which  the  common  law  does  not  even  attempt  to  enforce. 
It  deems  them  of  imperfect  obligation,  and  therefore  leaves 
them  to  the  conscience  of  the  individual.  And,  in  a  prac- 
tical sense,  there  is  wisdom  in  this  course ;  for  judicial  tri- 
bunals would  otherwise  be  overwhelmed  with  litigation,  or 
would  become  scenes  of  the  sharpest  conflict  upon  questions 
of  casuistry  and  conscience  "  {p). 

From  what  has  been  just  said,  it  follows  that  the  mere 


(h)  2  B.  &  Ad.  811.  tion  are   collected  in  FligU  v.  Reed, 

(I)  11  Ad.  &  E.  438.  supra. 

(m)  8    Q.    B.  483  ;    recognised  in  (o)  5tli  ed.,  p.  183. 

Fisher  Y.  Bridges,  3  E.  &  B.  642,  re-  (p)  Courts  of  law  tierefore  "decide 

versing  judgm.    m  S.    (7.,  2  E.  &  B.  according  to   the   legal  obligations  of 

118.  parties  :"  per  Alderson,  B.,  Turner  v. 

(m)  The  oases  as  to  moral  considera-  Mason,  14  M.  &  W.  117. 
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moral  obligation  on  a  father  to  maintain  his  child  affords 
no  inference  of  a  legal  promise  to  pay  his  debts ;  so  that 
"if  a  father  turns  his  son  upon  the  world,  the  son's  only 
resource,  in  the  absence  of  anything  to  show  a  contract  on 
the  father's  part,  is  to  apply  to  the  parish,  and  then  the 
proper  steps  will  be  taken  to  enforce  the  performance  of  the 
parent's  legal  duty  "  (q).  If,  indeed,  a  father  does  any  spe- 
cific act,  from  which  it  may  reasonably  be  inferred  that  he 
has  authorised  his  son  to  contract  a  debt,  he  may  be  liable  in 
respect  of  the  debt  so  contracted  (r).  But  the  law  does  not 
authorise  a  son  to  bind  his  father  by  his  contracts  (s).  Nor 
is  there  any  legal  obligation  on  the  personal  representative  of 
the  mother  of  a  bastard  child  to  expend  the  assets  of  the 
deceased  in  the  maintenance  of  the  child  (t). 

Although,  when  strictly  and  technically  examined,  a  simple 
contract  may  doubtless  be  analysed  as  in  the  preceding  pages, 
and,  if  thus  analysed,  will  be  found,  as  there  stated,  to 
consist  of  a  request,  a  consideration,  and  a  promise  ;  yet  so 
minute  and  critical  an  inquiry  into  its  elements  is  not  in 
very  many  cases  needed,  preliminary  to  adjudicating  in  an 
action  founded  upon  it.  The  truth  of  this  remark  will  suffi- 
ciently appear  from  what  has  been  already  said  relative  to 
implied  contracts,  promises,  and  requests  (u).  And  we  should 
also  remember  that  in  very  many  cases  no  question  at  aU  is 
raised  as  to  the  fact  of  some  contract  having  been  entered 


(g)  Per  Jervis,    C.    J.,    Shelton  t.  rack,  8  Exeh.  208  ;   with  wMch  com- 

Springett,   11   C.   B.    455.     Per  Lord  pare  Smith  v.  Jioche,  6  C.  B.,  N.  S., 

Abiriger,  C.  B.,  MortimoreY.  Wright,  223  ;  ante,  p.  326;  Coopers.  Parher, 

6  M.  &  W.   482.      A  promise  to  the  14  C.  B.  118. 

plaintiflF  (an  unmarried  -woman),  that,  (r)  Per  Lord  Ahinger,  O.  B.,  Morti- 

if  she   will   abstain  from  affiliating  a  more  v.  Wright,  supra, 

child,  the   defendant  wiU   pay  for  its  (s)  Per  Maule,  }.,  11  C.  B.  456. 

maintenance,  is  founded  on  good  legal  (*)  Ruttinger  v.  Temple,  4  B.  &  S. 

consideration  :   Linnegaur  v.   Eodd,  5  491. 

C.  B.  437  ;  Jennings  v.  Brmm,  9  M.  (u)  Ante,  pp.  303,  308,  326. 
&  W.  496.     See  Crowhwit  v.  Lame- 
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into  between  the  parties,  the  sole  issue  at  the  trial  having 
reference  to  the  precise  terms  and  nature  of  such  contract. 
The  same  facts  will,  moreover,  frequently  serve  to  evidence 
either  an  executed  or  an  executory  contract,  at  the  option  of 
the  pleader  {x),  according  as  they  are  regarded  by  him  a 
priori  or  ex  post  facto. 

It  sometimes  happens,  also,  that  a  consideration,  which 
at  first  sight  appears  to  have  been  past  at  the  time  of  the 
alleged  promise,  and  therefore  insufficient  to  support  it,  is 
found  on  examination  to  have  been  in  truth  concurrent,  and 
consequently  unexceptionable.  In  Steele  v.  Hoe  (y),  the 
Court  of  Queen's  Bench  take  occasion  to  obsei-ve,  that  "  The 
expression  that  a  promise  is  founded  upon  a  consideration 
conveys  the  notion  that  the  consideration  precedes  the  pro- 
mise in  the  mind  of  the  party  making  the  promise  ;  he  pro- 
mises because  the  consideration  exists ;  and  this  form  of 
expression  is  shown  by  the  authorities  to  have  been  frequently 
used  when  the  consideration  and  the  promise  are  concurrent. 
Each  side  of  a  contract  is  consideration  or  promise  according 
to  the  party  speaking  of  it ;  and  if  each  party  were  to  put 
into  writing  his  own  promise,  each  side  of  the  contract  would 
in  turn  appear  to  have  preceded  the  other,  though  both 
formed  one  agreerhent."  When  the  words  of  an  agreement 
in  their  ordinary  acceptation  are  thus  capable  of  expressing 
either  a  past  or  a  concun-ent  consideration,  and  where  upon 
one  construction  the  instrument  would  be  void,  the  other 
construction  is  to  be  adopted  which  makes  it  valid  (2:),  ut  res 
mxigis  valeat  quam  pereat. 

We  thus  see  that  various  reasons  may  be  adduced  expla- 

(x)  See  Payne  v.  Wilson,  7  B.  &  C.  Oldershaw  v.   King,  2  H.  &  N.  517  ; 

423  ;  cited  2  H.  &  N.  524  ;  Streeter  v.  S.  0.,   Id.  399  ;   cited  per  BramweU, 

Horlock,  1  BiQg.  34.  B.,  Soad  r.   Grace,  7  H.  &  N.   497, 

iy)  14  Q.  B.  431,  445.  and  in  Westhead  v.  Spnson,  6  H.  &  N. 

(s)  Judgm.,  Steele  t.  ffoe,  14  Q.  B.  732  ;  Thorntony.  Jenyns,  1  M.  &  Gr. 

445  ;  Ooldshede  v.  Swan,  1  Exch.  154 ;  166,  188-9. 
Bainbridge   v.    Wade,  16   Q.    B.  89 ; 
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natory  of  what  has  been  above  said  ;  viz.,  that  any  minute 
analysis,  such  as  has  been  heretofore  submitted,  of  a  simple 
contract  is,  in  very  many  cases  which  occur  to  the  practitioner, 
wholly  unnecessary.  And  if,  furthermore,  we  call  to  mind 
that  the  common  indebitatus  counts  will  often  alone  suffice  in 
an  action  of  debt  on  simple  contract,  we  shall  readily  see  why 
it  is  that  questions  involving  distinctions  so  nice  and  subtle 
as  those  which  have  been  latterly  under  discussion,  compa- 
ratively seldom  present  themselves  for  judicial  notice  or 
inquiry. 

Having  in  the  previous  pages  characterised  and  classified  some  rules 

*^  ■*■  ^     ^  of  general 

according  to  their  rank  the  various  kinds   of  contracts —  "ei^Sn'*''"" 
haviag   successively    adverted    to    contracts    of  record — to  speciarw" 
special  and  to  simple  contracts,  I  propose  to  consider  briefly  ^""^  ^' 
some  few  rules  of  general  and  extensive  application,  which 
influence  our  Courts  in  adjudicating  upon  them,  and  which 
may  with  truth   be  said  to  have  a  direct   and  important 
bearing  upon  even  the  most  ordinary  dealings  between  man 
and  man. 

Now,  with  reference  to  contracts,  of  whatsoever  kind  they  Effect  of 

•^   fraud  on 

be,  the  primary  rule  is,  that  good  faith  must  be  observed  <=oiitoa«ta. 
between  the  contracting  parties — ex  dolo  malo  non  oritur 
actio  (a). — "  No  contract,"  says  Patteson,  J.  (6),  "  can  arise 
out  of  a  fraud,  (i.e.,  unless  the  party  upon  whom  such  fraud 
was  practised  chooses  to  accept  and  ratify  the  contract  (c),) 

{a)  To  the  remarks  upon  this  maxim  though  obtaiiied  by  fraud,  is  perfectly 

in  Leg.  Max.,  4th  ed.,  pp.  702  et  seq.,  good,  if  the  party  defrauded  thinks  fit 

the  reader  is  referred  for  additional  in-  to  ratify  it ").    Kingsford  v.  Merry,  1 

formation  as  to  the  subject  touched  H.  &  N.  577,  reversing  &  C,  11  Exch. 

upon  in  the  text.  603. 

(6)  Camvpbdl  v.   Fleming,  1  Ad.  &.  In  Stevenson  v.  Newnham,  13  C.  B. 

E.  42  ;  Jones  v.  Tates,  9  B.  &  C.  532,  285,  303,  the  Court  observe,  "  It  must 

539.  be  considered  as  established,  that  fraud 

(c)  See  White  v.   Garden,  10  C.  B.  only  gives  a  right  to  avoid  a  contract  or 

919,    927    (where  Talfourd,   J.,  says,  purchase."     And   see  the  cases  cited 

"A  contract  for  the  sale  of  goods,  lb.  ;    Youn^  v.  BUliter,   8  H.  L.  Ca. 
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and  an  action  brought  upon  a  supposed  contract  which  is 
shown  to  have  arisen  from  fraud  may  be  resisted."  It 
might,  indeed,  be  impossible  to  give  a  definition  of  what  con- 
stitutes fraud  so  as  to  meet  all  the  various  combinations  of 
circumstances  to  which  that  word  would  apply ;  but  there 
can  be  no  difficulty  in  saying,  that  "  whenever  any  one  has 
by  wilful  misrepresentation  induced  another  to  part  witK 
his  rights  on  the  belief  that  such  representation  was  true," 
this  is,  in  the  plainest,  and  most  obvious  sense,  a  fraud 
which  a  Court  of  justice  will  not  tolerate  (d).  The  terms  ex- 
planatory of  what  fraud  is,  here  used,  being  very  general, 
may,  it  is  conceived,  be  so  understood  as  to  include  any 
case  involving  it  which  can  readily  be  suggested — whether 
the  contract  in  question  be  executed  or  executory — special 
or  simple  (e). 

On  the  ground  of  fraud,  artifice,  or  deceit,  as  we  have 
already  seen  (/),  the  judgment  of  a  Court  of  law  may  be  set 
aside  (g),  and  a  deed  although  duly  executed  may  be  success- 
fully impugned ;  d  fortiori,  then,  may  fraud  be  alleged  to 
nullify  a  contract  not  under  seal,  or  with  a  view  to  com- 
pelling the  restitution  of  property  transferred  or  money  paid 
in  pursuance  of  it.  A  contract  induced  by  fraud  is,  how- 
ever, not  void,  but  voidable  (A).     "A  person,"  it  has  been 

682,  reversing  S.  C,  6  E.  &  B.  1,  17,  {d)  Per  Lord  CranwoHh,  Eeyndl  v. 

25  ;  per  Parke,  B.,  Murray  v.  Mann,  Sprye,  1  De  Gr.,  M.    &  G.  691.     See 

2  Exch.  541.  Curson  v.  BdwoHhy,  3  H.  L.  Ca.  742. 

In  The  Deposit  and   General  Life  For  a  definition  of  fraud,  consult  also 

7ms.  Co.  T.  Ayscough,  6  E.  &  B.  761,  Ricliardson  Diet,  and  Roget'sThesaur., 

Lord  CamrplieU,  C.  J.,  says,  "  It  is  now  ad  verb. 

weU  settled  that  a  contract  tainted  by  (c)  As  to    evidence    of    fraud,    see 

fraud  is  not  void,  but  is  only  voidable  Eorsfall  v.  Thomas,  1  H.  &  C.  90. 

at  tie  election  of  the  party  defrauded. "  (/)  Ante,  pp.  267,  283. 

Bt  vide  per  Pollock,  C.  B.,  Rogers  v.  (g)  SeeBowmY.  Evans,  2H.  L.  Ca. 

Hadley,  2  H.  &  C.  247.  257. 

As  to  rescinding  a  contract  on  the  (h)  See  the  cases  cited,  n.  (c),  supra ; 

ground  of  fraud,   see  Clarke  v.  Dick-  Oakes  v.   Turquand,   L.    K.   2  H.  L. 

son,  E.   B.    &  E.  148  ;    cited  Beg.  v.  325  ;  Beese  River  Silver  Mining  Co.  v. 

Saddlers'  Co.,  10  H.  L.  Ca.  421  ;  Cole  Smith,  L.  K.  4  H.  L.  64. 
v.  Bishop,  E.  B.  &  E.  150,  u.  (I). 
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said,  "  who  is  induced  to,  part  with  his  property  on  a  fraudu- 
lent contract,  may,  on  discovering  the  fraud,  avoid  the  con- 
tract, and  claim  a  return  of  what  has  been  advanced  upon  it. 
Fraud  destroys  the  contract  ab  initio,  and  the  fraudulent 
purchaser  has  no  title.  But  if  the  party  defrauded  would 
disaffirm  the  contract,  he  must  do  so  at  the  earliest  prac- 
ticable moment  after  discovery  of  the  cheat.  That  is  the 
time  to  make  his  election,  and  it  must  be  done  promptly 
and  unreservedly.  He  must  not  hesitate,  nor  can  he  be 
allowed  to  deal  with  the  subject-matter  of  the  contract 
and  afterwards  rescind  it.  The  election  is  with  him :  he 
may  affirm  or  disaffirm  the  contract,  but  he  cannot  do  both  ; 
and  if  he  concludes  to  abide  by  it  as  upon  the  whole  advan- 
tageous, he  shall  not  afterwards  be  permitted  to  question  its 
validity  "  (i). 

A  few  cases  shall  presently  be  cited  in  illustration  of  the 
remark  that  fraud  wiU  vitiate  and  avoid  a  simple  contract. 
I  would,  however,  first  observe,  that  a  distinction  undeniably  Moral  and 

l^gal  fraud. 

exists  between  moral,  and  legal  fraud ;  that  there  are  many 
kinds  of  moral  fraud  which  clearly  could  not  be  made  avail- 
able, either  as  ground  of  action  or  by  way  of  defence,  in  a 
Court  of  law.  Thus  a  vendor  is  entitled  to  sell  for  the  best 
price  he  can  get,  and  is  not  in  any  way  liable  at  law  for  a 
simple  commendation  of  his  own  goods,  however  worthless 
they  may  be,  provided  he  has  not  made  any  false  state- 
ment as  to  their  quality  or  condition,  nor  asserted  anything 
respecting  them  which  may  amount  to  a  warranty  in  legal 
contemplation  {k). 

In  a  recent  case  (l),  it  was  held  that  the  sale  of  a  glandered 
horse  by  a  person  knowing  it  to  be  so,  gives  no  right  of  action 
to  a  buyer  ignorant  of  the  defect,  and,  in  consequence  of  it, 

(i)  Massonv.  Sovet,  1  Denio  (U.  S.)  {I)  Sill  v.  Balls,  2  H.   &  N.  299, 

E.  73-4 ;  Cam/pbell  v.  Fleming,  1  Ad.  305-6  ;   with  wHch  compare  Cooke  v. 

&  E.  40  ;  Oalces  t.  Turgiumd,  supra.  Waring,   2  H,   &  C.   332,  where  the 

(i)  Leg.    Max.,  4th  ed.,    749,  and  action  was  in  tort, 
cases  there  cited^ 
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sustaining  damage.  Here,  remarked  Bramwell,  B.,  the  buyer 
knows  of  the  possible  existence  of  the  defect,  or  he  does  not. 
On  the  former  assumption,  he  has  no  right  of  complaint  if  he 
chose  to  purchase  without  a  warranty  :  on  the  latter  assump- 
tion, he  ought  not  to  be  any  better  off  for  his  ignorance. 
The  rule  caveat  emptor  is  in  truth  applicable  under  the 
circumstances  supposed.  It  has  been  held,  too,  that  the 
vendor  of  a  chattel,  in  which  there  is  a  patent  defect  which 
greatly  diminishes  its  value,  will  not  incur  liability  by  silence 
with  regard  to  it  (m)  ;  and  if  A.  treats  with  B.  for  the  pur- 
chase of  an  estate  knowing  that  there  is  a  valuable  mine 
under  it,  and  B.  makes  no  inquiry,  there  is  authority  to  show 
that  A.  is  not  bound  either  at  law  or  in  equity  to  give  infor- 
mation as  to  the  existence  of  the  mine  (n).  Now,  in  any  of 
the  cases  here  suggested,  although  the  moralist  might  pos- 
sibly condemn,  our  law  would  decline  to  give  redress.  Ifon 
OTune  quod  licet  honestum  est  (o). 

As,  on  the  one  hand,  there  may  thus  be  an  intention  to 
mislead,  or  even  an  attempt  to  induce  a  person  unknowingly 
to  sacrifice  his  own  interest,  without  fraud  in  law ;  so,  on  the 
other  hand,  legal  fraud  may  exist,  without  any  serioiis 
amount  of  moral  turpitude.  "  The  cases,"  says  Parke,  B.,  in 
Murray  v.  Mann  {p),  "  show  a  distinction  between  legal  and 
moral  fraud.  For  instance,  where  a  person  purports  to  accept 
a  bill  of  exchange  by  procuration,  when  in  fact  he  has  no 
such  authority,  that  has  been  held  (g)  a  legal  fraud,  render- 


(m)  Leg.  Max.,  4th  ed.,  750,  751.  to  whom  the  guarantee  is  given,  Bar- 

The  maxim,    "silence  gives  consent,''  wick  v.  English  Jt.  Stk.  BTc.,  L.  R.  2 

does  in  some  cases  apply  :  for  instance,  Ex.  269  ;  from  the  underwriter  of  a 

"where  there  is  a  duty  to  speak,  and  sea  policy.  Bates  v.  Bevntt,  L.  R.  2  Q. 

the  party  does  not,  an  assent  may  be  B.  695  ;  Proudfoot  v.  Montefiore,  L.  B. 

inferred  from  his  silence  ;  "  per  Bram-  2  Q.  B.  611. 

well,  B.,  Russell  v.  Thornton,  4  H.  &  (ji)  Per  Lord  Eldon,  Turner  \.  Ear- 
's. 798.     See  as  regards  the  effect  of  vey,  Jac.  178. 
concealing   a  material  fact  from  the  (o)  D.  50,  17,  144. 
sureties  to  a  guarantee  ;  Lee.  v.  Jones,  (p)  2  Exoh.  538,  541. 
17  C.  B.,  N.  S.,  482;  from  the  person  (q)  PolhUl  v.  Walter,   3  B.  &  Ad. 
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ing  the  party  liable  to  an  action  of  deceit,"  although  the  jury 
negatived  the  existence  of  fraud. 

As  to  the  sufl&ciency  of  "  legal  "  fraud  to  support  an  action 
■when  unaccompanied  by  any  degree  of  "moral"  fraud, 
judicial  opinions  have  conflicted.  A  principal,  it  has  been 
urged,  may  in  many  cases  be  responsible  for  the  fraud  of  his 
agent,  although  quite  innocent  in  a  moral  point  of  view. 
"  Whether," remarks  Lord  Lyndhurst,  in  Attwood  v.  SmaU{r), 
"  a  particular  representation  be  made  by  the  principal,  or  by 
the  agent  whom  he  employs  for  the  purpose  of  the  contract, 
is  wholly  immaterial.  If  the  agent  acts  fraudulently,  even 
without  the  knowledge  of  the  principal,  what  is  that  to  the 
party  contracting?  The  contract  is  vitiated."  And  again, 
according  to  the  opinion  of  Lord  Ahinger,  G.  B.,  diss,  in 
Cornfoot  v.  Fowhe  (s),  (a  remarkable  case,  which  seems  how- 
ever to  have  been  well  decided  (t) ),  "it  is  not  correct  to  sup- 
pose, that  the  legal  definition  of  fraud  and  covin  necessarily 
includes  any  degree  of  moral  turpitude.  Every  action  for  the 
breach  of  a  promise — for  deceit — for  not  complying  with  a 
warranty,  or  for  a  false  representation,  is  founded  upon  a  legal 
fraud,  which  is  charged  as  such  in  the  declaration,  although 
there  be  no  moral  guilt  in  the  defendant.  The  warranty  of 
a  fact  which  does  not  exist,  or  the  representation  of  a  mate- 
rial fact  contrary  to  the  truth,  are  both  said,  in  the  language 
of  the  law,  to  be  fraudulent,  although  the  party  making  them 
suppose  them  to  be  correct." 

The  weight  of  authority,  however,  viewed  independently  of 

114   SeeTkom-v.Sigland,S'ETcb..725,  principal."  See  also,  per  PoiZoci!;,  C.  B., 

729  ;  Eastmodv.  Bain,  3  H.  &N.  738.  Atkinson  v.  Pococh,  1  Exch.  796,  cited 

(r)  6  CL  &  F.  413.     And  see,  per  arg.  6  0.  B.  322.    Per  Rolfe,  B.,  6  M.  & 

Lord  Oamphell,  1  H.  L.  Ca.  615.     His  W.  370. 

LordsMp  there    says,    "In  an  action  («)  6  M.  &  W.  358  ;  cited  8  E.  &  B. 

upon  contract,  the  representation  of  an  252  ;  and  in  Moena  v.  Heyworth,  10 

agent  is  the  representation  of  the  prin-  M.  &  W.  155. 

cipal ;  but,  in  an  action  on  the  case  for  (t)  See  per  Lord  St.    Leonards,    2 

deceit,  the  misrepresentation  or  con-  Macq.  H.;  L.  Ca.  144. 
cealment  must  be  prOTed  against  the 

z  2 
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the  decision  of  the  Court  of  Exchequer  in  Cornfoot  v.  Fowke, 
and  in  Udell  v.  Aiherton,  presently  noticed,  where  the  judges 
of  the  same  Court  were  equally  divided  in  opinion,  is  against 
the  views  propounded  by  the  eminent  individual  last  named. 
"  It  is  settled  law,"  says  Parlce,  B.,  in  ThoTn  v.  Bigland  {u), 
"  that,  independently  of  duty  (x),  no  action  will  lie  for  a  mis- 
representation, unless  the  party  making  it  knows  it  to  be 
untrue,  and  makes  it  with  a  fraudulent  intention  to  induce 
another  to  act  on  the  faith  of  it,  and  to  alter  his  position 
to  his  damage.  This  appears  from  the  cases  of  Collins  v. 
Evans  (y),  and  Ormrod  v.  Huih  (z),  which  have  perfectly 
settled  the  law  on  that  point." 

In  Wilde  v.  Gibson  (a),  it  was  contended,  that  an  action  of 
deceit  might  be  maintained,  without  proof  of  actual  fraud ; 
but  Lord  Campbell  answered,  "  From  that  position  I  entirely 
dissent.  If  you  mean  by  '  fraud,'  an  intention  to  injure  the 
party  to  whom  the  representation  is  made,  or  to  benefit  the 
party  who  makes  the  representation,  there  may  be  an  action 
of  deceit  without  fraud ;  but  there  must  be  falsehood :  there 
must  be  an  assertion  of  that  which  the  party  making  it 
knows  to  be  untrue ;  the  scienter  must  either  be  expressly 
alleged,  or  there  must  be  an  allegation  that  is  tantamount  to 
the  scienter  of  the  fraudulent  representation,  and  this  allega- 
tion must  be  proved  at  the  trial "  (b) ;  and  his  Lordship  adds, 
''  If  that  falsehood  is  stated,  without  any  view  of  benefiting 
the  person  who  states  the  falsehood,  or  of  injuring  the  person 
to  whom  the  falsehood  is  stated,  in  one  sense  of  the  word 
you  may  say  it  is  not  fraudulent,  but  it  is  a  breach  of 
moral  obligation,  it  is  telling  a  lie ;  and  if  a  lie  is  told, 
whereby  a  third  person  is  prejudiced,  although  there  may 

(w)  8  Exoh.  731.  (z)  14  M.  &  W.  651. 

(k)  Post,  Book  III.,  Chap.  1.  (a)  1  H.  L.  Ca.  605,  633. 

{y)  5  Q.  B.  820  ;  ChUdersv.  Wooler,  (5)  Citing  Foster  v.  Charles,  1  Bing. 

2  E.  &  E.   287,   306,   308  ;  explaining  106  ;    Poimi  v.  Walter,   3  B.  &  Ad. 

and  distinguishing -H"«»iy/ir2/s  y.  Pratt,  123;   Corlettr.  Brown,  8  Bing.  37. 
5  Bligh,  N.  S.,  1C4. 
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be  no  profit  to  the  person  who  tells  it,  and  although  no  injury 
was  intended  to  the  party  to  whom  it  is  told,  but  a  benefit 
to  a  third  person,  it  is  clearly  a  breach  of  moral  obligation, 
and  is  a  fraud  which  will  support  an  action  of  deceit." 
The  proposition  here  printed  in  italics  seems  to  be  alto- 
gether unimpeachable,  and  indicates  the  nature  of  the 
fallacy  into  which  those  have  fallen  who  contend  that  legal 
fraud  may  exist  without  any  admixture  whatever  of  "  moral 
turpitude." 

Additional  authorities  might  readily  be  cited  in  support  of 
the  view  here  advocated.  In  Taylor  v.  Ashton  (c),  Parke,  B., 
distinctly  states  his  adhesion  to  the  doctrine,  that  "  an  action 
for  deceit  will  not  lie,  without  proof  of  moral  fraud;"  and 
he  further  observes,  that  "  there  may  undoubtedly  be  a  frau- 
dulent representation,  if  made  dishonestly,  of  that  which  the 
party  does  not  know  to  be  untrue,  if  he  does  not  know  it  to 
be  true."  Further,  in  delivering  their  judgment  in  the  case 
just  cited,  the  Court  of  Exchequer  lay  down,  that  in  an 
action  for  false  representation,  and  damage  resulting  there- 
from, it  is  not  necessary  to  show  that  the  defendant  knew 
the  fact  affirmed  by  him  to  be  untrue ;  if  he  stated  a  fact 
which  was  untrue  for  a  fraudulent  purpose,  he  at  the  same 
time  not  believing  that  fact  to  be  true,  there  would,  under 
such  circumstances,  be  both  a  legal  and  a  moral  fraud  (cT). 

In  connection  with  the  subject  just  discussed,  it  is  worthy 
of  notice  that  a  very  learned  judge  has  thus  expressed 
himself :  "  I  conceive,  that,  if  a  man,  having  no  knowledge 
whatever  on  the  subject,  takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he  does  so  at  his  peril ;  and  if 
it  be  done,  either  with  a  view  to  secure  some  benefit  to 
himself  or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a 
fraud,  for  he  takes  upon  himself  to  warrant  his  own  belief  of 
the  truth  of  that  which  he  so  asserts.     Although  the  person 

(c)  11  M.  &  W.  401.  (dy  Judgm.,  11  M.  &  W.  415. 
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making  the  representation  may  have  no  knowledge  of  its 
falsehood,  the  representation  may  still  have  been  fraudulently 
made  "  (c).  Further,  on  a  very  recent  occasion,  it  was  ob- 
served, that  "  if  persons  take  upon  themselves  to  make 
assertions  as  to  which  they  are  ignorant  whether  they  are 
true  or  untrue,  they  must,  in  a  civil  point  of  view,  be  held  as 
responsible  as  if  they  had  asserted  that  which  they  knew  to 
be  untrue ''(/).  In  the  case  here  put,  it  would  be  impossible 
successfully  to  contend  that  no  element  of  moral  fraud 
presents  itself 

As  connected  with  the  subject  before  us,  the  two  following 
cases  must  be  noticed  : — 

In  Comfoot  v.  Fuwke  (gf)  a  principal  was  held  irresponsible 
for  a  mis-statement  innocently  made  by  his  agent  without 
authority  from  himself  The  principal  there  sued  for  breach 
of  contract,  and  on  fraud  being  pleaded,  obtained  judgment, 
it  being,  as  observed  by  Alderson,  B.,  '"  impossible  to  sustain 
a  charge  of  fraud  when  neither  principal  nor  agent  has 
committed  any ;  the  principal,  because,  though  he  knew  the 
fact,  he  was  not  cognisant  of  the  misrepresentation  being 
made,  nor  ever  directed  the  agent  to  make  it;  and  the 
agent,  because  though  he  made  a  misrepresentation,  yet  he 
did  not  know  it  to  be  one  at  the  time  he  made  it,  but  gave 
his  answer  bond  fide." 

In  Udell  V.  Atherton  (h)  the  action  was  ex  delicto,  founded 
on  dolus  dans  locum  contractui,  producing  damage,  to 
which  the  defence,  under  a  plea  of  Not  Guilty,  was  that 
the  fraud  was  that  of  the  agent  who  made  the  contract,  not 
of  the  defendant,  the  principal,  who  neither  authorised  nor 
knew  of  it  (i) ;  and  without  impugning  the  well-established 

(«)  Per  Maule,   J.,    Evans  v.  Ed-  (/)  Per  Lord   Cairns,  Reese  River 

monds,  13  0.  B.  786  ;  and  in  Milne  t.  Silver  Mining  Co.  v.  Smith,  L.  E.  4  H. 

Marwood,  15  Id.  781.     See  per  Cress-  L.  79-80. 

well,  J.,  and   Wilde,   C.  J.,   6  0.  B.  (g)  6  M.  &  W.  358. 

322;    per   Alderson,    B.,    Moens   v.  (h)  7  H.  &  N.  172. 

Heyworth,  10  M.  &  W.  158.  (i)  Post,  Book  IIL,  Chap.  1. 
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rule  that  "  tlie  principal  is  answerable  for  the  act  of  an  agent 
in  the  course  of  his  business,"  the  Court  were  equally  divided 
in  opinion  as  to  the  mode  of  applying  that  principle  to  the 
facts  before  them  (k). 

But  although  it  be  a  moot  point,  whether  legal  fraud  can 
exist  without  any  degree  of  moral  delinquency,  there  can  be 
no  doubt,  that,  in  the  vast  majority  of  cases  involving  fraud, 
trickery,  or  covin,  which  come  under  the  cognisance  of 
Courts  of  justice,  no  questions  have  to  be  discussed  respect- 
ing the  distinctions — sometimes  rather  fine  and  unsatisfac- 
tory— just  adverted  to.  Fraud,  it  must  however  be  observed, 
is  not  actionable  nor  available  by  way  of  defence  to  an 
action,  unless,  in  the  one  case,  it  has  occasioned  damage 
to  the  complainant,  or,  in  the  other,  has  induced  the  defen- 
dant to  contract.  A  bare  lie,  for  instance,  albeit  told  with  an 
intent  to  injure,  would  not,  if  unproductive  of  damage,  lay 
the  foundation  of  an  action  {I),  nor  would  a  misrepresen- 
tation, however  corruptly  made,  afford  a  good  defence  to  an 
action  founded  upon  contract,  unless  it  were  shown  to  have 
operated  as  an  inducement  to  the  defendant  to  enter  into  the 
alleged  contract. 

The  test  proposed  by  Lord  Brougham  in  Attwood  v. 
Stnall  (m),  seems  to  be  the  most  accurate  and  practically 
useful  which  can  be  given  in  reference  to  one  large  and 
important  class  of  frauds — ^those,  viz.,  which  are  evidenced 
by  misrepresentations  and  mis-statements.  In  order  to  con- 
stitute such  fraud,  it  is  there  said,  three  circumstances  must 
combine  :  it  must  appear,  1st,  that  the  representation  was 
contrary  to  the  fact ;  2ndly,  that  the  party  making  it  knew 
it  to  be  contrary  to  the  fact ;  and,  3rdly,  and  chiefly,  that  it 

(i)  Judgm.,   Barwich    i.    Englith  775  ;  Milnev.  Marwood,15  C.  B.  778  ; 

Jnt.  Stk.  Bh.,  L.  R.  2  Ex.  265.  Burma  v.  Pv/rnell,   2  H.  L.  Oa.  529 

(Z)  Judgm.,   2  M.  &  W.   531 ;  per  et  seq.     Moens  v.  Heyworth,  10  M.  & 

BulUr,  J.,  3  T.  R.  56.  W.  147 ;  Pasley  v.  Freeman,  2  Smith 

(m)  6  CI.  &  F.  444  ;  per  Lord  Wena-  L.  C,  6tli  ed.,  71,  and  Note  thereto. 
leydale,  Smith  v.  Kay,  7  H.   L,  Ca. 
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was  the  false  representation  -which  gave  rise  to  the  contract- 
ing of  the  other  party — there  must  be  dolus  dans  locum 
contractid,  i.  e.,  not  merely  a  fraudulent  attempt  at  over- 
reaching, but  an  attempt  so  far  successful  as  to  have  operated 
as  an  inducement  to  the  other  party  to  contract.  "We  con- 
sider it  clear  law,"  remark  the  Court  of  Queen's  Bench  in 
Gerhard  v.  Bates  (n),  "  that  if  A.  fraudulently  makes  a  repre- 
sentation which  is  false,  and  which  he  knows  to  be  false,  to 
B.,  meaning  that  B.  shall  act  upon  it,  and  B.  believing  it  to 
be  true,  does  act  upon  it,  and  thereby  suffers  a  damage, 
B.  may  maintain  an  action  on  the  case  against  A.  for  the 
deceit,  there  being  here  the  conjunction  of  wrong  and  loss 
entitling  the  injured  and  suffering  party  to  a  compensation 
for  damages." 

When  the  conditions  thus  indicated  are  fulfilled,  there  can 
be  no  doubt,  that,  according  as  the  party  on  whom  fraud  has 
been  practised  is  plaintiff  or  defendant,  he  may  rely  iipon  it 
as  ground  of  action  or  as  matter  of  defence  against  the  party 
who  has  practised  it ;  and  in  illustration  of  this  remark  the 
cases  below  cited  may  be  consulted  (o). 

Where  damage  is  caused  by  an  act  primd  facie  savouring 
■of  false  representation,  an  action  of  course  will  not  lie,  if  no 
element  of  fraud,  either  legal  or  moral,  enters  into  it. 

"If,"  it  was  judicially  observed  in  Barley  v.  Walford  (p), 
"  every  untrue  statement  which  produces  damage  to  another 
would  found  an  action  at  law,  a  man  might  sue  his  neighbour 
for  any  mode  of  communicating  erroneous  information — such 

(»)  2  B.  &  B.  488,  citing  Com.  Dig.  319  ;   Wontner  v.  Shairp,  i  C.  B.  404  ; 

"Action  upon  the  Case  for  a  Deceit"  Murray  v.  Mann,  2  Exch.  538  ;   Vane 

(A.  9,  10).  T.  Cotbold,  1  Exch.  798 ;  Pilmore  v. 

(o)  £ehn  v.  KemUe,  7  C.  B.,  N.  S.,  ffood,  5  Bing.  N.   C.    97,  109.      See 

260  ;  per  Williams,  J.,  Wayy.  Hearn,  Atkinson  v.  Pocock,  1  Exch.  796  ;  per 

13  C.  B.,  N.  S.,  306  ;   OlarJcCY.  JDich-  Lord    Denman,    C.     J., 


son,  E.  B.  &  E.  148;  6  C.  B.,  N.  S.,  Crookes,  1  Sc.  N.  R.  698;  Connopv. 

453  ;  Scott  t.  Dickson,  29  L.  J.,  Ex.,  Lem/,  11  Q.  B.  769. 

62  note  ;  Bedford  v.  Bagshaw,  4  H.  &  (p)  9  Q.  B.  197,  208. 

N.   538  ;  Jai-rett  v.  Kennedy,  6  C.  B. 
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(for  example)  as  having  a  conspicuous  clock  too  slow — since 
plaintifif  might  be  thereby  prevented  from  attending  to  some 
duty  or  acquiring  some  benefit."  A  doctrine  calculated  to 
create  legal  responsibility  so  wide  in  cases  where  blame 
cannot  really  attach  to  any  one  must,  they  further  observe, 
be  restrained  within  some  limits.  "  If,  indeed,  the  defendant 
were  under  any  legal  obligation  (q)  to  state  the  truth  cor- 
rectly to  the  plaintiff,  there  would  be  a  giievance  in  mislead- 
ing him,  for  which  an  action  on  the  case  would  lie ;  still  more 
so,  if  he  made  the  false  representation  with  a  view  to  some 
unfair  advantage  to  himself"  (r). 

It  will  have  been  noticed,  that,  in  the  course  of  the  pre- 
ceding pages,  I  have  had  occasion  repeatedly  to  specify  an 
action  on  the  case  as  the  appropriate  remedy  for  deceit  or 
fraud  productive  of  damage.  Reference  to  this  peculiar  form 
of  action  will  have,  at  greater  length,  to  be  made  in  Book  III. 
of  this  work,  which  treats  of  Wrongs  and  Remedies  ex  Delicto ; 
a  question  of  some  interest  here,  however,  demands  a  brief 
digression,  viz.,  whether,  in  an  action  strictly  founded  upon 
contract,  the  Tnotive,  which  may  have  influenced  the  de- 
fendant, can  properly  be  investigated.  The  result  of  this 
inquiry  will  show  us  why  it  is  that  case  is  the  proper  civil 
remedy  for  fraud  and  covin. 

Now,  the  breach  of  a  contract,  express  or  implied,  executed 
or  executory,  per  se,  vests  a  right  of  action  in  the  contractee, 
on  the  assumption,  that  is,  that  he  has  himself  done  every 
thing  which  it  was  incumbent  on  him  to  do  towards  or  for 
the  behoof  of  the  other  contracting  party ;  this  being  so,  it 
can,  as  a  general  rule,  be  in  no  way  material  to  make  any 
inquiry  as  to  the  Tnotive  which  may  have  prompted  the  con- 
tractor to  his  breach  of  contract.  If  .A.  covenants  with  B.  to 
do  or  not  to  do  a  particular  thing,  and  A.  commits  a  breach 
of  this  covenant,  he  will,  ipso  facto,  incur  liability  to  B.  for 

(a)  Post,  Book  IIL,  Chap.  1.  (r)  Judgm.,  9  Q.  E.  2&8. 
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all  damage  resulting  directly  from  the  breach ;  and  whilst, 
on  the  one  hand,  the  excellence  of  his  motive  in  doing  or 
omitting  to  do  the  particular  act  cannot  be  allowed  to  avail 
him,  so,  on  the  other  hand,  any  inquiry  as  to  the  existence  of 
a  malicious  or  fraudulent  intention  on  his  part  to  injure  the 
covenantee,  would,  in  an  action  founded  on  the  breach  of 
covenant,  be  wholly  irrelevant.  So,  again,  if  goods  supplied 
by  A.  to  B.,  in  pursuance  of  a  contract  of  sale,  prove  to  be 
inferior  in  quality,  or  do  not  correspond  with  the  sample,  A. 
will  l»e  liable,  in  an  action  of  assumpsit,  to  make  good  the 
loss  sustained,  albeit  he  never  even  saw  the  specific  goods 
supplied,  and  was  ignorant  of  their  condition  or  quality. 
Where  an  action  "  sounds  in  contract,"  then,  the  motive  or 
animus  of  the  defendant  is  "  to  be  entirely  disregarded,  and 
the  damages  are  strictly  "  to  be  "  limited  to  the  direct  pecu- 
niary loss  resulting  from  the  breach  of  the  agreement  in 
question  "  (s). 

Such  is  no  doubt  the  general  rule  with  reference  to  actions 
ex  contractu ;  the  rule  there  applies  to  restrict  the  parties  at 
Nisi  Prius  to  the  production  of  evidence  touching  the  breach 
of  contract  alleged  in  the  declaration.  Proof  of  fraud  being 
excluded,  the  parties  are  limited  to  the  discussion  of  the 
issue  actually  raised  on  the  record.  "  No  form  of  action,"  it 
has  been  observed  by  a  learned  writer  (t),  "  has  yet  been 
devised  for  the  fraudulent  breach  of  an  agreement."  But  in 
this  case  the  complainant  should,  according  to  ordinary  pre- 
cedents, frame  his  declaration,  either  on  the  breach  of  con- 
tract or  on  the  fraud  (u),  unless  indeed,  as  in  Gerhard  v. 


(s)  Sedgw.  Dam.,  2nded.,  204.  It  fraud,  improperly  introduced,  may,  how- 
is  sufficient  in  this  place  to  state  the  ever,  be  struck  out  of  a  declaration, 
general  principle  applicable  in  actions  provided  a  good  cause  of  action  is  still 
founded  upon  contract.  Some  modifi-  apparent  therein  :  per  ParJee,  B. ,  8 
cations  of  this  principle  will  be  speci-  Exch.  730.  See  Hopkins  t.  Tanque- 
fled  post.  Chap.  6.  ray,  15  C.  B.  130,  cited  post,  p.  352. 
(i)  Sedgw.  Dam.,  2nd  ed.,  206.  In  cases  of  marine  insurance  any 
[u)  An  allegation  of  falsehood  and  material  mis-statement  or  concealment 
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Bates  (x),  he  think  it  desirable  to  eombiue  with  a  count 
founded  upon  contract  one  framed  in  tort^  so  as  to  meet 
either  view  of  the  case  which  may  be  established  at  the  trial. 
In  the  great  majority  of  cases,  then,  a  charge  of  fraud  cannot 
with  propriety  be  introduced  into  a  count  founded  upon  con- 
tract. Neither  can  evidence  of  the  defendant's  fraud  be 
ordinarily  relevant  in  support  of  the  plaintiff's  case,  save 
indeed  where  the  action  is  brought  to  recover  back  money 
paid,  on  the  express  ground  that  the  plaintiff  was  fraudulently 
induced  to  part  with  it,  and  has  received  no  consideration  for 
it.  In  such  cases,  however,  proof  of  fraud  is  in  truth  given 
by  way  of  answer  to  some  defence  anticipated  from  the  other 
side,  and  does  not  in  strictness  itself  furnish  the  gist  and 
foundation  of  the  action.  Thus,  if  the  action  be  for  money 
had  and  received,  or  to  recover  back  a  deposit  paid  in  conse- 
quence of  some  fraudulent  statement  put  forth  by  the  de- 
fendant as  director  of  a  projected  company,  the  plaintiff  here 
founds  his  right  to  recover  upon  the  total  failure  of  the  con- 
sideration on  which  the  payment  was  made  (y) ;  he  has,  how- 
ever, to  meet  the  objection  that  the  money  in  question  was 
not  "had  and  received  to  his  (the  plaintiff's)  use,"  but  was  to 
be  applied  according  to  some  express  understanding  between 
the  defendant  and  himself  (usually  evidenced  by  the  sub- 
scribers' agi-eement  or  deed  of  settlement  of  the  company) — 
that  the  money  was  in  fact  received  upon  certain  specific 


vitiates  or  renders  voidable  the  contract;  Russell  v.  Thornton,  6  H.  &  N.  340" 

and  whether  it  be  fraudulently  made  or  8.  C,  i  Id.  78S. 

not  is  immaterial,  except  with  reference  Li  an  action  for  breach  of  promise  of 

to  the  return  of  the  premium  :   Ander-  marriage  it  will  not  be  a  good  defence 

son  v.    Thornton,  8  Exch.    425,    427  that  the   plaintiff  had  previously  en- 

(with  which  compare  Whedton  v.  Bar-  gaged  herself  to  another  man  :  Beechey 

disty,  8  E.  &  B.  232,  and  Fowkes  r.  v.  Brown,  E.  B.  &  E.  796. 

Manchester  and  LoTidon  Life  Ass.  Co.,  (x)  2  E.  &  B.  476    cited  ante    p. 

3  B.  &  S.  917,  where  the  action  was  on  323. 

a  life  policy) ;  Behn  v.  Bwrness,  3  B.  (y)  Walstab  v.  Spottiswoode,  15  M. 

&  S.  751,  reversing  8.  C,  1  Id.  877 ;  &  W.  501. 
Holland  v.  Russell,   1  B.   &  S.  424 ; 
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trusts,  -which  either  have  been  faithfully  executed,  or  will 
hereafter  be  executed,  pursuant  to  their  terms.  Anticipating 
this  line  of  defence,  the  plaintiff  meets  it,  if  he  can,  by  proof 
of  fraud  operating  as  an  inducement  to  the  execution  of  the 
deed,  or  to  the  signing  of  the  agreement,  and  therefore  in- 
validating it,  and,  perhaps,  also  operating  as  an  inducement 
to  the  payment  of  the  deposit  money.  Many  cases  of  this 
kind,  offering  instances  in  great  variety  of  circumstantial 
fraud,  are  to  be  found  in  our  Eeports,  of  which  Wontner  v. 
Shairp  (z)  should  especially  be  consulted. 

Without  pursuing  the  digression  which  has  been  here 
ventured  on,  we  may,  perhaps,  conclude  that  fraud  can  only 
come  collaterally  under  notice  in  an  action  for  breach  of 
contract — that  an  action  "  sounding  in  tort "  is  the  proper 
form  of  remedy  for  covin  and  deceit. 

Great  care  is  often  requisite  in  discriminating  accurately 
between  three  classes  of  cases  : — 1.  Where  fraud  is  involved. 
2.  Where  a  warranty  (a)  has  been  given.  3.  Where  a  repre- 
sentation (b)  or  statement  has  been  made,  erroneous  indeed, 
but  neither  fraudulent  nor  incorporated  with  the  contract. 
As  to  the  first  of  these  three  classes  enough  has  been  for  the 
present  said;  it  remains,  therefore,  to  distinguish — 1st,  breach 
of  warranty  from  fraud ;  and  2ndly,  a  mere  representation 
from  a  waiTanty. 
Distinction  Ist.  By  Way  of  illustration,  let  us  take  the  case  of  a  sale  of 
breach  of     goods,  and  we  shall  at  once  see  that  the  distinction  between 


warranty 
and  fraud. 


(z)  4  C.  B.  40i  ;  ClarJee  y.  Dichson,  object  of  it."    PerLord.45m£rer,  C.  B., 

E.  B.  &  E.  148  ;  Watts  v.  Salter,  10  Chanter  t.  ffophms,  4  M.  &  W.  404, 

C.  B.   477  ;   Mowatt  v.  Lord  Londes-  adopted,   per  Martin,  B.,  Azema/r  v. 

borough,  3  E.  &  B.  307  ;    Ward   v.  Casella,  L.  R.  2  C.  P.  679. 

Lord  Zondeshorougk,  12  C.   B.   252  ;  (4)   "A  representation  is  a  statement 

and  cases  cited  ante,  p.  344,  n.  (o).  or  assertion  made  by  one  party  to  the 

(a)  "A  warranty  is  an   express  or  other,   before   or  at  the  time  of  the 

implied  statement  of  something  •which  contract,  of   some   matter   or  circran- 

the  party  undertakes  shall  be  part  of  stance  relating  to  it :  "  Judgm.,  Behn 

a,  contract,  and,  though  part  of  the  v.  Burness,  3  B.  &  S.  753. 
contract,  yet  collateral  to  the  express 
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a  warranty  that  a  personal  chattel  is  sound  and  a  fraud  in 
the  sale  of  it  is  broad  and  manifest  (c). 

If  a  man  sell  a  horse  to  another,  and  expressly  warrant 
him  to  be  sound,  the  contract  is  broken  if  the  horse  prove 
otherwise  (cf).  The  purchaser  in  such  case  relies  upon  the 
contract ;  and  it  is  immaterial  to  him  whether  the  vendor 
did  or  did  not  know  of  the  unsoundness  of  the  horse.  In 
either  case  he  is  entitled  to  recover  all  the  damages  which 
he  has  sustained  by  reason  of  the  breach  of  that  contract. 
"  A  warranty,"  says  Lord  Mansfield  (e), ."  extends  to  all  faults 
known  and  unknown  to  the  seller." 

Again,  if  the  vendor  say  to  the  purchaser,  "  I  do  not  know 
whether  the  horse  is  or  is  not  sound,  and  therefore  will  not 
warrant  him ;  aU  I  can  say  is,  that  I  have  long  owned  him, 
and  know  of  no  unsoundness  ;  "  here  manifestly  is  no  war- 
ranty, and,  if  the  vendor  spoke  the  truth,  no  fraud.  If,  how- 
ever, the  vendee  can  show  that  the  horse  was  unsound,  that 
the  vendor  knew  it  to  be  so  at  the  time  of  the  sale,  and  that 
in  consequence  of  the  false  representations  made  by  him,  the 
purchaser  was  defrauded,  the  vendor  would  be  liable,  not  for 
a  breach  of  a  contract  of  warranty,  for  he  made  no  such  con- 
tract, but  for  making  representations  which  he  knew  to  be 
false.  In  such  case  the  guilty  knowledge  of  the  vendor 
would  constitute  an  essential  ingredient  in  the  fraud,  and  in 
an  action  against  him  should  be  both  alleged  and  proved. 

To  entitle  the  vendee  to  recover  under  such  circumstances, 
his  action  must  be  founded — not  upon  a  breach  of  a  contract 
of  warranty  but — upon  the  fraud  practised  by  the  vendor,  or. 


(c)  The  remarks  ensuing  in  the  text  fects  patent  and  known  to  the  buyer 
are  extracted  from  the  judgment  of  must  be  taken  to  be  excluded  from  the 
Waite,  J.,  Bwrtholomew  v.  Buahndl,  warranty:  "  per  CocBrwm,  C.  J.,  Bur- 
20  Day  (U.  S.)  R.  275-6.  See  Wil-  ges  v.  Wickham,  3  B.  &  S.  684 ;  Leg. 
liams  V.  Swansea  Sa/rhowr  Trustees,  Max.,  4th  ed.,  761. 

14  C.  B.,  N.  S.,  845.  (c)  Stvart  v.  WilUns,  1  Dougl.  20. 

(d)  But  "in  a  contract  of  sale,  eren  Per  Lord  Brougham,  6  CI.  &  F.  444. 
in  the  case  of  an  express  warranty,  de- 
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at  least,  there  should  be  a  count  adapted  to  a  charge  of  that 
nature  (/). 

There  is  here  to  be  noticed  an  impoi-tant  distinction  be- 
tween the  case  where  a  contract  may  be  rescinded  on  account 
of  fraud,  and  that  in  which  it  maybe  rescinded  on  the  ground 
of  a  difference  in  substance  between  the  thing  bargained  for 
and  that  obtained.  In  the  former  case — "  It  is  enough  to  show 
that  there  was  a  fraudulent  representation  as  to  any  fart  of 
that  which  induced  the  party  to  enter  into  the  contract 
which  he  seeks  to  rescind ;  but  where  there  has  been  an 
innocent  misrepresentation  or  misapprehension,  it  does  not 
authorise  a  rescission,  unless  it  is  such  as  to  show  that  there 
is  a  complete  difference  in  substance  between  what  was  sup- 
posed to  be  and  what  was  taken,  so  as  to  constitute  a  failure 
of  consideration.  For  example,  where  a  horse  is  bought  under 
a  belief  that  it  is  sound,  if  the  purchaser  was  induced  to  buy 
by  a  fraudulent  representation  as  to  the  horse's  soundness, 
the  contract  may  be  rescinded.  If  it  was  induced  by  an 
honest  misrepresentation  as  to  its  soundness,  though  it  may 
be  clear  that  both  vendor  and  purchaser  thought  that  they 
were  dealing  about  a  sound  horse,  and  were  in  error',  yet  the 
purchaser  must  pay  the  whole  price  unless  there  was  a  war- 
ranty ;  and  even  if  there  was  a  warranty,  he  cannot  return 
the  horse  and  claim  back  the  whole  price,  unless  there  was  a 
condition  to  that  effect  in  the  contract "  (gr). 

In  the  case  just  put  by  way  of  illustration,  the  warranty 
(if  any)  is  supposed  to  be  express.  Equally  obvious,  how- 
ever, is  the  distinction  between  fraud  and  the  breach  of  an 
implied  warranty.  A  warranty  may  be  implied  from  the 
course  and  mode  of  dealing  between  parties.  If  A.  orders 
B.,  a  tradesman,  to  make  an  article  well  known  in  the  trade. 


(/)  Per  Waite,  J.,  20  Day  (U.  S.)  587,  citing  Street  v.  Blay,  2  B.  &  Ad. 

K.  275-276.  456  ;   Ship'a  case,  2  De  G.  J.  &  S. 

(g)  Judgm.,  Lord  Kennedy  v.  Pa-  5ii. 
nama,  <Scc.,  Mail  Co.,  L.  B.  2  Q.  B. 
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and  of  which  the  use  is  understood,  B.,  on  supplying  it,  must 
be  presumed  to  mean  and  undertake  that  it  shall  be  reason- 
ably fit  for  the  particular  purpose  for  which  he  knew  that  it 
was  intended  (A.).  And  where  merchandise,  which  the  buyer 
has  no  opportunity  of  inspecting,  is  sold,  not  by  sample  and 
without  express  warranty,  a  condition  is  implied  that  the 
goods  shall  fairly  and  reasonably  answer  the  description  in 
the  contract  (i),  and  shall  be  merchantable  under  that  de- 
scription (k).  In  such  case  the  party  who  impliedly  warrants 
wiU  be  bound  by  his  warranty,  and  liable  for  a  breach  of  it, 
without  proof  of  fraud  or  of  the  scienter.  And  even  where 
goods  are  sold  by  sample,  the  implied  warranty  of  merchant- 
able quality  is  excluded  only  with  reference  to  such  matters 
as  could  be  judged  of  by  the  sample  {I). 

Again — "  When  a  skilled  labourer,  artizan,  or  artist  is 
employed,  there  is  on  his  part  an  implied  warranty  that  he 
is  of  skill  reasonably  competent  to  the  task  he  undertakes, — 
spondes  peritiaTn  artis.  Thus  if  an  apothecar}'-,  a  watch- 
maker, or  an  attorney  be  employed  for  reward,  they  each 
impliedly  undertake  to  possess  and  exercise  reasonable  skill 
in  their  several  arts.  The  public  profession  of  an  art  is  a 
representation  and  undertaking  to  all  the  world  that  the 
professor  possesses  the  requisite  ability  and  skiU.  An  ex- 
press promise  or  express  representation  in  the  particular  case 
is  not  necessary"  (m). 

(h)  Shepherd  v.  Pyhus,  3  M.  &  Or.  worth  v.  Hutchinson,  L.  R.  2  Q.  B. 

868  ;  Moifarltme  v.  Taylor,  L.   R.  1  447.     As  to  implied  warranty,  see  also 

Sc.  App.  Ca.  245  ;  OlUvant  v.  Bayley,  Chanter  v.  Sophms,  4  M.  &  W.  399, 

5  Q.  B.  288  ;  Brown  v.  Edgingtom,,  2  followed  in  Prideaux  v.  Burnett,  1  C. 

M.  &  Gr.  279  ;  Mallan  y.  Badloff,  17  B.,  N.  S.,  613  ;  Emmerton  v.  Mathews, 

C.  B.,  N.  S.,  588.     Generally,  as  to  7  H.  &  N.  586. 

what  is  a  warranty,  see  Cranston  v.  (i)   Wieler  t.  Schilizzi,  17  C.  B.  619. 

Marshall,    5   Exch.  395;    Taylor  v.  (i)  /orecs  v. /asJ,  L.  R.  3  Q.  B.  197. 

Bullen,  Id.  779  ;  Chandelor  v.  Lopvjs,  (V)  Mody  v.  Qregson,  L.  R.  4  Ex. 

1  Smith  L.  C.,  6th  ed.,  165,  and  Note  49,  where  the  cases  are  considered, 

thereto;  Simondy.  Braddon,  2C. B.,  (m)  Judgm.,  Harmer  v.  Cornelius, 

N.  S.,  324  ;  Hall  v.  Crnider,  Id.  22  ;  5  C.  B.,  N.  S.,  246  ;  per  Jerms,  C.  J., 

Dawson  y.  Collis,  10  C.  B.  523  ;  Bey-  Jenkins  y.  Belham,  15  C.  B.  188-9. 


sentatiou. 
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Further — If  a  man  makes  a  contract  as  agent  for  another, 
he  must  he  taken  in  law  to  promise  that  he  is  what  he 
represents  himself  to  be,  and  must  answer  for  any  damage' 
which  directly  results  from  confidence  being  given  to  his 
representations  (n). 
Distinction       The  distinction  between  a  warranty  and  a  representation 

between  *'  *■ 

anTrepre-  ^®  somctimes  rather  fine  (o).  There  is  no  doubt  that  a  repre- 
sentation intended  by  the  vendor  as  a  warranty,  and  acted 
on  as  such  by  the  vendee,  amounts  in  law  to  a  wan-anty  (p) ; 
and  it  is  also  well  settled  that  such  representation  so 
operates,  although  made  during  the  treaty  for  a  sale,  and 
some  days  before  the  sale  was  finally  agreed  upon,  if  it 
appear  that  it  was  not  withdrawn,  and  provided  the  contract 
of  sale  does  not  exclude  it  by  its  terms.  When,  however, 
negotiations  have  actually  terminated  in  a  written  contract, 
the  parties  thereby  tacitly  affirm  that  such  writing  contains 
the  whole  contract  between  them,  and  no  new  terms  are 
allowed  to  be  added  to  it  by  extraneous  evidence  (q). 

So  where  the  contract  between  parties  has  not  been 
reduced  into  writing,  the  tests  for  determining  whether  a 
statement  made  by  one  of  them  does  or  does  not  amount  to 
a  warranty  will  be  :  was-  it  made  pending  the  contract  ?  was 
it  intended,  and  reasonably  and  boTid  fide  accepted,  as  a 
warranty  (r)  ? 

In  Hopkins  v.  Tanqueray  (s),  the  declaration  stated  that 

(»)  Collen  V.  Wright,  7  E.  &  B.  301 ;  stmctiTe  -witli  reference  to  the  distinc- 

S.  C,  8  Id.  6i7 ;  Simons  v.  Patchett,  tion  above  mentioned. 
7  E.  &  B.  568  ;  Pow  v.  Davis,  1  B.  &  (p)  See  Bannerman  t.  White,  10  0. 

S.  220  ;  Randall  r.  Trimen,  18  C.  B.  B.,  N.  S.,  844. 

786  ;  Spedding  v.  Nevdl,  L.  R.   4  C.  (g)  See  RandaU  v.  Rhodes,  1  Curtis 

P.  212  ;  Richardson  v.  Dunn,  8  C.  B.,  (U.  S.)  R.  92;  Stuclei/  v.  Baily,  1   H. 

N.  S.,  655,  664.  &  C.  405. 

(o)  Wlietlier  a  desoripti-ve  statement  (r)  Studey  v.  Baily,  supra  ;  Rmsell 

in  a  written  instrument  is  a  mere  re-  y.  NicolopvZo,  8  C.  B.,  N.  S.    362. 
presentation  or  a  substantive    part  of  (s)  15  C.  B.  130,   witb  which  com- 

the  contract  is  a  question  of  construe-  pare  Percival  t.   Oldacre,    18  C.  B., 

tion  for  the  Court:  Judgm.,  Pehn  v.  N.  S.,  398.    See  Carter  v.  Crick,  4H. 

Bumess,  3  B.  &  S.  754,  which  is  in-  &  N.  412. 
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the  defendant,  by  falsely  and  fraudulently  representing  and 
warranting  a  horse  to  be  then  sound,  sold  it  to  the  plaintiff; 
yet  the  said  horse  was  not  then  sound,  as  the  defendant  then 
knew,  &c.  There  was  no  evidence  offered  of  fraud,  but  the 
facts  proved  were  these — the  defendant,  having  sent  a  horse 
to  TattersaU's  to  be  sold  by  auction,  went  into  the  stable 
where  it  was  on  the  day  before  the  sale,  and  there  found  the 
plaintiff,  with  whom  he  had  been  previously  acquainted, 
examining  the  horse's  legs  ;  upon  which  the  defendant  said, 
"  You  have  nothing  to  look  for ;  I  assure  you  he  is  perfectly 
sound  in  every  respect : "  to  this  the  plaintiff  replied,  "  If 
you  say  so,  I  am  satisfied,"  and  he  desisted  from  his  exami- 
nation. On  the  next  day  the  horse  was  put  up  for  sale  by 
public  auction  without  a  warranty,  and  the  plaintiff  pur- 
chased him  for  280  guineas,  having,  as  he  stated,  "  made  up 
his  mind  to  buy  the  horse,  relying  on  the  defendant's 
positive  assurance  that  he  was  sound."  The  horse  subse- 
quently turned  out  to  be  unsound  ;  and  the  plaintiff,  having 
re-sold  him  for  less  than  he  had  given  for  him,  sued  the 
defendant  for  the  loss  and  damage  thus  sustained.  After 
verdict  for  the  plaintiff,  the  question  raised  for  the  decision 
of  the  Court  in  banc,  on  motion  for  a  nonsuit,  was  whether 
there  was  any  evidence  from  which  the  jury  could  infer  a 
warranty.  The  Court  held  that  there  was  not — that  what 
was  said  before  the  sale  amounted  to  a  representation  only, 
and  not  to  a  warranty ;  and  that  the  defendant  could  not  be 
liable  for  a  mere  representation,  although  contrary  to  the 
fact,  unless  it  were  fraudulently  made. 

A  mere  expression  of  opinion  then,  or  of  intention  (t),  will 
not  be  deemed  tantamount  to  a  warranty ;  and  further,  in 
order  to  be  operative  as  such,  the  representation  relied  upon 
must  be  shown  to  have  been  made  pending  the  contract  (u). 

(t)  Bmham    r.    United  Chm/rantee,  (u)  Ver  Ma/ide,  J.,  ffophinsv.  Tan- 

ofcc,  Co.,  7  Exch.  744.  queray,   ante.      See  further  as  to  the 

A  A 
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Where  a  mis-statement  has  been  made  anterior  to  the 
completion  of  the  contract,  the  question  for  consideration 
will  be  : — Is  there  evidence  of  dolv^  dans  locum  con- 
tractui  (x)  ?  Upon  this  point,  the  remarks  of  Lord  Lang- 
dale,  M.  R,  in  Glapham  v.  Shillito  (y),  claim  attention. 
Their  purport  is  to  show,  that  cases  frequently  occur,  in 
which,  upon  entering  into  contracts,  misrepresentations  made 
by  one  party  have  not  been  in  any  degi'ee  relied  on  by  the 
other  party.  If  the  party  to  whom  the  representations  were 
made  himself  resorted  to  the  proper  means  of  verification 
before  he  entered  into  the  contract,  it  may  appear  that  he 
relied  upon  the  result  of  his  own  investigation,  and  not  upon 
the  statements  made  to  him  on  the  other  side ;  or,  if  the 
means  of  investigation  and  verification  were  at  hand,  and  the 
attention  of  the  party  receiving  the  representations  were 
drawn  to  them,  the  circumstances  of  the  case  may  lead  a 
jury  to  impute  to  the  party  alleged  to  have  been  misled 
such  a  knowledge  of  the  facts  as  xipon  due  inquiry  he  ought 
to  have  obtained,  the  notion  of  any  reliance  having  been 
placed  on  the  representations  made  to  him  being  necessarily 
excluded. 

•Again,  in  endeavouring  to  ascertain  what  reliance  was 
placed  on  representations,  they  should  be  considered  with 
reference  to  the  subject-matter  which  they  concern,  and  the 
relatiye  knowledge  of  the  parties.  If  the  subject  is  capable 
of  being  accurately  known,  and  one  party  is  or  is  supposed  to 
be  possessed  of  accurate  knowledge,  and  the  other  is  entirely 
ignorant,  and  a  contract  is  entered  into  after  representations 
made  by  the  party  who  knows  or  is  supposed  to  know,  with- 
out any  means  of  verification  being  resorted  to  by  the  other, 
it  may  well  enough  be  presumed,  that  the  ignorant  man 
relied  on  the  statements  made  by  him  who  was  supposed  to 

distinction    between   a    representation  {x)  Ante,  p.  344. 

and    a    warranty,      2    Wms.    Sannd.  (y)  7   Beav.    149.      See   Sarris  v. 

200  c.  KemUe,  2  Dow.  &  CI.  463. 
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be  better  informed ;  but,  if  the  subject  is  in  its  nature  un- 
certain,— if  all  that  is  known  about  it  is  matter  of  inference 
from  something  else,  and  if  the  parties  making  and  receiving 
representations  on  the  subject  have  equal  knowledge  and 
means  of  acquiring  knowledge,  and  equal  skill,  it  is  not  easy 
to  presume  that  representations  made  by  one  would  have 
much  or  any  influence  on  the  other  {z).  The  remarks  here 
made  will  serve  to  show,  not  only  the  mode  in  which  a  Court 
of  equity  will  distinguish  between  fraud  and  mere  mis-state- 
ment, but  likewise  how  the  evidence  in  the  class  of  cases 
here  alluded  to  should  be  analysed  in  a  Court  of  law  (a). 

Passing  on  to  a  brief  notice  of  contracts  and  considerations  Sf  ""i^""'' 
which  are  illegal — as  being  in  violation  of  positive  law,  or  ^^l^^ *° 
opposed  to  public  policy,  or  immoral,  I  must  repeat  (6),  that  Fmmorai. 
the  remarks  which  follow  will  be  found  generally  applicable 
as  well  to  Special  as  to  Simple  Contracts.  As  regards  the 
former  of  these,  the  L.  J.  Knight  Bruce  has  observed  (c), 
that,  "Notwithstanding  the  solemnity  and  force  which  the 
law  ascribes  to  deeds,  and  all  the  strictness  with  which,  in 
general,  it  prohibits  the  introduction  of  extrinsic  evidence  to 
prove  that  an  instrument  goes  beyond,  or  does  not  fully  con- 
tain, or  incorrectly  exhibits,  the  terms  of  the  contract,  which 
it  was  written  and  signed  for  the  purpose  of  expressing  or 
recording;  the  rule  is  settled  (and  not  merely  in  Courts  of 
equity)  that  a  deed,  ex  facie  just  and  righteous,  may  be 
vitiated  and  avoided  by  alleging  and  adducing  extrinsic 
evidence  to  prove  that  it  was  founded  on  a  consideration, 
or  had  a  view  or  purpose,  contravening  law  or  public 
policy." 

So,  in  The  Gas  Light  and  Colee  Company  v.  Turner  (d), 

{s)  Per  Lord  Zangdale,  M.  E.,  Clap-  (c)  Reyndl  v.  Spi-ye,  1  De  G.  M.  & 

lum,\.  Shillito,  7  Beav.  149-150.  G.  672. 

(a)  Attwood  T.  Small,    6  CI.  &  F.  (d)  6  Bing.  N.  C.   324,  327  ;  and 

232,  ia  the  leading  case  upon  the  sub-  see  per  Tmdal,  C.  J.,  in  S.  O.,  5  Bing. 

ject  adyerted  to  in  the  text.  N.  C.  666,  675,  cited  ante,   p.  286  ; 

(J)  See  the  remarks,  ante,  p.  335.  Stevens  v.  Qowrley,  7  C.  B.,  N.  S.,  99. 
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Lord  Abinger  says,  that  all  the  decisions  show,  that,  at  com- 
mon law,  a  contract  entered  into  to  effect  an  illegal  purpose 
is  void  and  cannot  be  enforced,  and  it  makes  no  difference 
that  the  contract  is  under  seal.  "  It  is  true,"  continues  that 
learned  Judge,  "  that  you  cannot  add  to  a  contract  under 
seal  anything  to  vary  the  contract,  but  you  may  show  dehors 
the  instrument  that  such  contract  was  entered  into  for  an 
illegal  purpose ;  such  proof  does  not  vaiy  the  terms  of  th^ 
contract,  but  merely  shows  the  illegal  object." 

The  objection  of  illegality  applies  then  alike  to  special  as 
to  simple  contracts.  "Promises,"  as  Paley  tells  us  in  his 
Moral  Philosophy  (e),  "  are  not  binding  where  the  perform- 
ance is  unlawful ; "  thus — to  anticipate  a  little  what  I  shall 
presently  have  to  say — if  two  parties  mutually  agree,  that 
one  of  them  shall  do  an  act  contrary  to  the  express  provisions 
of  a  public  statute,  the  act  to  be  done  beiag  illegal,  the  pro- 
mise that  it  shall  be  done  is  void. 
Contracts  An  action,  then,  cannot  be  maintained  upon  a  contract 
violation      which  is  in  direct  violation    of  law,  whether  statutory   or 

of  law.  .  ... 

unwritten — which  is  of  an  immoral  tendency — or  contrary  to 
sound  policy.  "  The  common  law  maxims  are  (/),  Ex  turpi 
causd  non  oritur  actio,  ex  dolo  malo  non  oritur  actio. 
They  prohibit  everything  which  is  unjust  or  contra  bonos 
Tnores.  The  object  of  all  law  is  to  repress  vice  and  to  pro- 
mote the  general  welfare  of  society,  and  it  does  not  give  its 
assistance  to  a  person  to  enforce  a  demand  originating  in  his 
breach  or  violation  of  its  principles  and  enactments.  Con- 
tracts in  violation  of  statutes  are  void,  and  they  are  so 
whether  the  consideration  to  be  performed  or  the  act  to  be 
done  be  a  violation  of  the  statute  "  (g). 


(e)  Vol.    1,    p.   130  ;    Whewell,  El.  which   is  the  subject  of   the  contract 

Moral,  pp.  233,  245-6.  may  according  to  the  circumstances  be 

(/)  See    Ban-is    v.    Runnels,    12  lawfvd  or  unlawful,  it  will  not  be  pre- 

Howard  (U.  S. )  E.  83.  sumed  that  the  contract  was  to  do  the 

(jr)  Ibid.       Where,  however,  the  act  unlawful    act ;     the    contrary    is   the 
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It  would  be  useless  to  adduce  a  cloud  of  authorities  in 
support  of  the  foregoing  propositions  : — "  What,"  says  Lord 
Ellenhorough,  C.  J.,  "  is  done  in  contravention  of  the  pro- 
visions of  an  Act  of  Parliament  cannot  be  made  the  subject 
matter  of  an  action  "  (h).  "  Where  a  contract/'  says  Lord 
Tenterden,  C.  J.,  "  which  a  plaintiff  seeks  to  enforce  is  ex- 
pressly, or  by  implication,  forbidden  by  the  statute  or 
common  law,  no  Court  will  lend  its  assistance  to  give  it 
effect.  And  there  are  numerous  cases  in  the  books  where 
an  action  on  the  contract  has  failed  because  either  the  con- 
sideration for  the  promise  or  the  act  to  be  done  was  illegal, 
as  being  against  the  express  provisions  of  the  law,  or  con- 
trary to  justice,  morality,  and  sound  policy  "  (i). 

It  is,  indeed,  sufficiently  obvious  that  a  contract  may  be  Either  the 

considera- 

iUegal  quoad  the  consideration  or  quoad  the  promise.     A*i™°.'"*''» 

o         z  IX  promise 

distinction,  however,  here  requires  notice :  a  consideration  Segal* 
bad  in  part  is  bad  altogether  (j)  j  whereas  the  promise  may 
be  to  do  several  distinct  and  independent  acts,  of  which  some 
are  legal  and  some  are  illegal ;  if  so,  the  promise  will  be 
valid  in  regard  to  the  former,  void  as  to  the  latter  of  such 
acts  (k).  So,  a  written  agreement  may  be  single  and  entire, 
founded  on  one  entire  consideration — it  may  be  severable  in 
its  nature,  and  deal  with  matters  which  are  unconnected  with 


proper  inference  :   per  Lord  Abinger,  ra  Nicholson  v.  Oooch,  5  E.  &B.  1015. 
C.  B.,   Zewis  y.  Damson,  4  M.   &  W.  {j)   Wait  v.    Jones,  1  Bing.    N.   C. 

654,  657.  656,     662     (citing     Fmtherstone   v. 

(h)  Lancfton  v.  Hughes,  1  M.  &  S.  Hutchinson,  Cro.  Eliz.  199) ;  Howden 

596;    cited  Judgm.,    De    Begnis    v.  v.    Haigh,   11   Ad.    &  E.    1036;   per 

Armistead,  10  Bing.  110.  Tindal,   C.    J.,  Shachell  r.   Hosier,   3 

(i)   WeOierell  y.  Jones,  3  B.  &  Ad.  Bing.  N.  C.  646,  who  remarks  :— "  Un- 

226  ;  Judgm. ,  Cope  y.  Rowlands,  2  M.  douttedly,    when   a  promise   rests   on 

&  W.  157.     See  Smith  y.  Lindo,  5  C.  two    considerations,   one   of   which,  is 

B.,  N.  S.,  587  ;    4  C.  B.,  N.  S.,  395  ;  impossibU  or  vmintelligiMe,  you  may 

Mayor,  &c.,  of  Norwich  v.  Norfolk  R,  reject  the  impossible  or  unintelligible, 

C. ,  4  E.  &  B.  397.     And  see  a  curious  and  resort  to  that  which  is  possible  and 

Ulustratioa  of  the  doctrine  of  our  law  plain. " 

as   to    illegal   contracts   put  by  Lord  (4)  See    Bank  of    Australasia    v. 

C.   J.,  and   Wightman,  J.,  Breillat,  6  Moo.  P.  C.  C.  152,  201. 
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and  independent  of  each  other  (l).  And,  as  remarked  by 
Mr.  Smith  in  his  note  to  Collins  v.  Blomtern  (m),  "  in  cases 
where  the  consideration  is  tainted  by  no  illegality,  but  some 
of  the  conditions  (if  the  contract  in  question  be  a  bond)  or 
promises  (if  it  be  a  contract  of  any  other  description)  are 
illegal,  the  illegality  of  those  which  are  bad  does  not  com- 
municate itself  to  or  contaminate  thosg  which  are  good, 
except  where,  in  consequence  of  some  peculiarity  in  the 
contract,  its  pai-ts  are  inseparable  or  dependent  upon  one 
another.'' 

Again,  it  may  safely  be  laid  down,  notwithstanding  some 
dicta  apparently  to  the  contrary,  that,  if  a  contract  be  ren- 
dered illegal  by  statute,  it  can  make  no  difference  in  point  of 
law  whether  the  statute  which  makes  it  so  has  in  view  the 
protection  of  the  Legislature  or  any  other  object.  The  sole 
question  will  be — Does  the  statute  mean  to  prohibit  the  con- 
Penaity  troct  (u)  1  Such  an  intention  on  the  part  of  the  Legislatui'e 
hibition.  may  be  manifested  as  well  by  the  infliction  of  a  penalty  as 
by  express  prohibitory  words,  for  a  'penalty  implies  a  prohi- 
bition (o). 

It  seems  to  follow  a  fortiori  from  what  has  just  been  said, 
that,  "  if  two  parties  enter  into  an  agreement,  whereby  it  is 
stipulated  that  one  of  them  shall  be  enabled  to  commit  an 
act  that  is  contrary  to  public  policj^,  and  contrary  to  the  pro- 
visions of  an  Act  of  Parliament,  though  not  expressly  pro- 
hibited thereby,  except  by  the  imposition  of  a  penalty,  the 
agreement  is  illegal  and  void  "  (p). 

{I)  HopUnsv.  Prescott,  iG.B.  578,  Exoh.    444;    Foster  v.    Oxford,  die., 

593.     8eeSterryv.Olifton,9C.'B.U0.  R.  C,    13   C.   B.   200.     See /SmM  t. 

(m)  1  Smith  L.  C,  6th  ed.,  p.  346.  lAndo,  cited  supra,  n.  (i)  ;    Leims  v. 

(n)  Cope  V.   Rowlands,  2  M.  &  W.  Bright,  4  E.  &  B.  917. 

149,  157;  aoo.  Smit/iv.  Mawhood,  14  (o)  Per  Lord -ffote,  5artfe«  v.  Tinor, 

M.   &  W.   452,   464  (which  recognises  Carth.  252  ;  Cope  v.  Rowlands,  supra  ; 

Johnson   t.  Hudson,   11  East,     180),  Fergusson  v.  Norman,  5  Bing.  N.  C. 

and  Taylor  r.  Crowland  Gas,  &e.,  Co.,  76,  84,  85. 

10  Exoh.  293,  296  ;  Bailey  v.  Harris,  (p)  7er  Maule,  J.,  Ritchie^.  Smith., 

12  Q.  B.   905  ;   BuU  v.  Chapman,  8  6  C.  B.  462,  477. 
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Upon  this  part  of  the  subject,  I  will  merely  add,  that 
statutes  giving  rise  to  questions  as  to  the  right  to  recover 
the  price  of  goods  by  vendors  who  have  not  complied  with  the 
terms  of  such  statutes,  are  of  two  classes, — the  one  class  of 
statutes  having  for  their  object  the  raising  and  protection  of 
the  revenue,  —  the  other  class  being  directed  either  to  the 
protection  of  buyers  and  consumers  or  to  some  object  of  public 
policy  (q).  In  connection  with  the  former  of  these  two 
classes,  the  difficulty  most  likely  to  occur  to  the  practitioner 
will  be  in  determining  whether  the  infliction  of  a  penalty 
impUes  a  prohibition  of  the  contract.  In  connection  with 
the  latter,  the  inquiry  will,  in  the  absence  of  any  special 
contract,  most  probably  be,  whether,  by  reason  of  the  ven- 
dor's non-compliance  with  the  provisions  of  some  specific 
statute,  the  law  will  decline  to  imply  a  promise  on  the  part 
of  the  purchaser  to  pay  for  the  goods  sold  (r). 

Assuming  that  a  transaction  has  occurred  clearly  in  contra- 
vention of  law,  and  that  the  various  points  already  suggested 
as  likely  to  present  difficulty  have  been  satisfactorily  disposed 
of,  it  may  still  be  necessary  to  inquire  whether  the  con- 
nection subsisting  between  such  illegal  transaction  and  the 
contract  under  consideration  is  sufficiently  close  to  invalidate 
the  latter. 

We  have  seen,  that,  where  a  contract  grows  immediately 
out  of  an  illegal  act,^  Court  of  justice  wiU  not  lend  its  aid 
to  enforce  it ;  a  man,  for  instance,  who  imports  goods  for 
another  in  violation  of  our  law,  cannot  maintain  an  action 
for  the  value  or  freight  of  the  goods,  or  for  advances  made 
on  them  (s).  So  it  has  been  held,  that  one  of  two  parties  to 
an   agreement  to   suppress  a  prosecution  for  felony  cannot 


(q)  Judgm.,   Cunddl  v.  Dawson,  i  («)  Armstrcmg  v.  Toler,  11  Wheaton 

C.  B.  376,  397.  See  JForster  r.  Taylor,  (U.   S.)  R.  258,  which  wiU  be  found 

5  B.  &  Ad.  887,  896  ;  Smith  v.  Brcm-  well   worthy   of   perusal  :    ffolman  r. 

ley,  2  Cowp.  696,  note.  Johnson,  Cowp.    341,  with  which  com- 

(?•)  Judgm.,  4  C.  B.  397.  pare  Olugas  v.  Penaluna,  4  T.  K.  466. 
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maintain  an  action  against  the  other  for  an  injury  arising  out 
of  the  transaction  in  which  they  have  both  been  illegally 
engaged  (t).  And  where,  in  consideration  that  plaintiff  had 
published  a  libel  at  the  defendant's  request,  and  had,  at  the 
like  request,  consented  to  defend  an  action  brought  against 
plaintiff  for  such  publication,  the  defendant  promised  to  in- 
demnify plaintiff  from  the  costs  of  the  action  :  the  promise  so 
to  do  was  held  to  be  void  (u). 

So,  if  the  contract  in  question  be  in  part  only  connected 
with  the  illegal  transaction,  it  will  nevertheless  be  tainted 
thereby,  ex.  gr.,  if  the  importation  of  goods  contraband  of 
war  were  the  result  of  a  scheme  to  consign  the  goods  to  a 
third  person  on  behalf  of  the  importer,  in  order  that  he  might 
protect  and  defend  them  for  the  owner  in  case  they  should 
be  brought  into  jeopardy  by  seizure  or  by  legal  process,  a 
bond  afterwards  ^iven  or  promise  made  by  the  owner  to  the 
consignee  by  way  of  indemnity  to  the  latter  would,  it  is  con- 
ceived, be  invalid  as  constituting  a  part  of  the  original  trans- 
action, although  purporting  to  be  a  new  and  independent 
contract  {x).  , 

Thus  far,  then,  the  doctrine  under  consideration  may,  with 
tolerable  precision,  be  enunciated.  But  then  the  question 
arises,  does  the  taint  in  the  original  transaction  infect  and 
vitiate  every  contract  growing  out  of  it,  however  remotely 
connected  with  it  ?  This  cannot  with  reason  be  contended 
for ;  inasmuch  as  the  consequence  of  such  a  rule  would  be, 
that  parties  innocently  contracting  might  suffer  for  a  pre- 
cedent illegality  connected  with  or  perhaps  giving  rise  to 
the  subject-matter  of  their  contract  (y).  If,  under  such  cir- 
cumstances as  here  adverted  to,  doubt  is  entertained,  the 
test  most  likely  to  prove   serviceable  to   the  practitioner 

(J)  Fivaz  T.  NicholU,  2  C.  B.  501.  cited  ante,  p.  283. 

(«)    ShacJcdl  V.   Rosier,  2  Bing.  N.  (y)  Armstrong  v.   Toler,  11  Wheat. 

C.  634.  (U.  S.)  K.   258,  where  examples  iUus- 

{x)  Armstrong  v.  Toler,  11  Wheat.  trating  the  text  are  given. 
(U.  S.)  R,  258;    Collins  v.  Blantern, 
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would  seem  to  be,  does  the  plaintiff  require  aid  from  the 
illegal  transaction  in  order  to  establish  his  claim  (z)  1  if 
so,  his  declaration  will,  according  as  the  defect  is  or  is  not 
apparent  therein,  be  exposed  either  to  a  demurrer  or  to  a 
special  plea  of  illegality. 

Lastly,  where  the  consideration  and  the  matter  to  be  per- 
formed are  both  legal,  a  plaintiff  would  not,  it  seems,  be 
precluded  from  recovering  by  an  infringement  of  the  law 
collateral  to  and  not  contemplated  by  the  contract  in  the 
performance  of  something  to  be  done  on  his  part  (a). 

The  decision  of  the  Court  of  error  in  Fisher  v.  Bridges  (b), 
abstracted  at  p.  289,  is  important  with  reference  to  contracts 
illegal  by  reason  of  their  being  opposed  to  the  statute  law. 
There,  in  an  action  of  covenant  for  the  payment  of  a  sum  of 
money,  the  defendant  pleaded,  that,  before  the  making  of 
the  deed  declared  upon,  it  was  unlawfully  agi-eed  between 
the  parties  that  the  plaintiff  should  sell  and  the  defendant 
should  purchase  of  him  a  conveyance  of  land  for  a  term 
of  years,  in  consideration  of  a  sum  of  money  to  be  paid  by 
the  defendant  to  the  plaintiff,  to  the  intent,  as  the  plaintiff 
well  knew,  that  the  land  should  be  sold  by  lottery,  contrary 
to  statute ;  that  afterwards,  in  pursuance  of  such  illegal 
agreement,  the  land  was  assigned  for  the  term,  and,  a  part 
of  the  purchase-money  remaining  unpaid,  the  defendant,  to 
secure  the  payment  thereof,  made  the  deed  and  covenant 
in  the  declaration,  mentioned.  Upon  these  pleadings  the 
Court  of  error  held,  as  stated  at  page  290,  that  the  original 
agreement  was  clearly  tainted  with  illegality,  inasmuch  as  all 


(0)  Simpson  v.  Bhss,  7  Taunt.  246.  ling,  15  C.  B.,  N.  S.,  316. 
See  Bone  v.  Echless,  5  H.  &  N.  925.  (6)  3  E.  &  B.  642,  reversing  judg- 

(a)  Per    Lord     Tenterden,    C.    J.,  ment  in  S.  (7.,  2  E.  &  B.  118,  followed 

WetJierdl  v.  Jones,  3  B.  &  Ad.  226  ;  in  Geere  v.  Mare,  2  H.  &  C.  339,  345, 

Pergusson  v.  Norman,  5  Bing.   N.  C.  346.     See  j4.-(t.  v.  Hollingworth,  2H. 

76,  84  ;    Pidgeon  v.  Sv/rslem,  3  Bxch.  &  N.  416  ;    O'Connor  v.  Bradshaw,  5 

470-1,  followed  in  Jessop  t.  iMwyehe,  Exch.  882. 
10  Exch.  614.     See  Roiewarne  v.  Bil- 


362  CONTRACTS  GENERALLY. 

lotteries  are  prohibited  by  the  statutes  formerly  cited,  and 
all  sales  of  houses,  lands,  &c,,  by  lottery  are  declared  to  be 
void  to  all  intents  and  purposes.  The  agreement  being 
illegal,  then,  could  not  be  enforced,  and  no  action  could 
have  been  broiight  to  recover  the  purchase-money  of  the 
land  which  was  the  subject-matter  thereof;  the  covenant 
accordingly  being  connected  with  an  illegal  agreement,  could 
not  be  enforced  (c). 

It  was,  in  brief,  held  by  the  Court  of  Exchequer  Chamber 
in  the  above-mentioned  case,  that  the  covenant  there  in 
question  sprung  from  and  was  the  creature  of  the  illegal 
agreement  between  the  parties ;  and  that  if  the  law  would 
not  enforce  the  illegal  contract,  so  neither  would  it  aUow 
parties  to  enforce  a  security  for  purchase-money  which,  by 
the  original  bargain,  was  tainted  with  illegality. 
Contracts         When  a  contract  is  said  to  be  void  as  "  opposed  to  public 

opposed  to  1  r  sr 

pouoy.  policy/'  reference  is  made  to  that  principle  of  law,  in  accord- 
ance with  which  "no  subject  can  lawfully  do  that  which  has 
a  tendency  to  be  injurious  to  the  public  or  against  the  public 
good — which  may  be  termed,  as  it  sometimes  has  been,  the 
policy  of  the  law,  or  '  public  policy,'  in  relation  to  the  admi- 
nistration of  the  law"(cf).  The  "doctrine  of  the  public 
good  or  the  public  safety,  or  what  is  sometimes  called  public 
policy,"  as  remarked  by  a  learned  Judge,  "being  the  foun- 
dation of  law,  is  supported  by  decisions  in  every  branch  of 

(c)  Paxton  T.  Popham,  9  East,  408 ;  does  in  its  ordinary  sense  mean  '  politi- 

GobS  Light  Co.  t.  Turner,  6  Bing.  N.  cal  erpedienoe,'  or  tlat  which  is  best 

C.  324;  S.  C,  5  Id.  666.  for  the  common  good  of  the  community, 

{d)  Per  Lord  Truro,  Egerton  v.  Earl  and  in  that  sense  there  may  he  every 

Brownlow,  4  H.  L.  Oa.  196,  where  the  variety   of    opinion   according   to  the 

meaning  of  the  term  in  question  was  education,  habits,  talents,  and  disposi- 

muoh  discussed.     In  that  case,  Parhe,  tions  of  each  person  who  is  to  decide 

B.,  observes,  that,  "  '  Public  policy  '  is  whether  an  act  is  against  public  policy 

a  vague  and  unsatisfactory  term,  and  or  not.     To  allow  this  to  be  a  ground 

calculated  to  lead  to  uncertainty  and  of  judicial  decision  would  lead  to  the 

error  when  applied  to  the  decision  of  greatest    uncertainty   and   confusion." 

legal  rights  ;   it  is  capable  of  being  un-  And  see  per  Alderson,  B.,  Id.  106,  and 

derstood  in  different  senses ;  it  may  and  5  M,  &  W.  467, 
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the  law  ;  and  an  unlimited  number  of  cases  may  be  cited  (e), 
as  directly  and  distinctly  deciding  upon  contracts  and  cove- 
nants on  the  avowed  broad  ground  of  the  public  good, 
and  on  that  alone"  (/).  This  doctrine  is  asserted  by  Sir 
E.  Coke,  under  the  maxim  Nihil  quod  est  inconveniens  est 
licitvMk  (g). 

Prlmd  facie,  as  we  have  already  seen,  all  persons  are  free 
to  make  such  contracts  as  they  please  (h),  and  are  morally 
and  legally  bound  by  them,  provided  they  adopt  the  for- 
malities required  by  the  common  and  statute  law.  Contracts 
have,  however,  been  deemed  to  be  illegal  and  void  in  many 
cases  as  opposed  to  public  policy.  Thus,  at  common  law, 
wagers  which  are  foolish,  or  tend  to  annoy  others,  or  to  waste 
the  time  of  the  Court  (i),  or  to  outrage  decency  (k)  have  been 
discountenanced.  And  if  a  wager  were  laid  by  a  judge  upon 
the  event  of  a  cause  which  he  would  be  called  upon  to  decide, 
it  would  be  against  the  established  rule^-n.emo  in  proprid 
called  judex  esse  debet  (l) — and,  irrespective  of  express  enact- 
ment (m)  would  be  void  (n). 

Many  other  contracts  have  also  been  held  to  be  illegal  on 
principles  long  recognised  by  the  common  law,  ex.  gr.,  mar- 
riage  brocage  bonds — ^that  is,  bonds  for  the  procuring  of 

(c)  Generally,     as    to      agreements  Avery,  8  Exch.  487,  497  ;  S.  0.,5B.. 

against  public  policy,  see  Skrewshitry  cfc  L.  Ca.  811 ;    and  cases  cited  ante,  p. 

Birmingham  R.  C.  v.  London  &  N.-W,  45  ;   Humphreys  v.  Welling,  2  H.  & 

R.  C,  6  H.  L.  Ca.  113  ;   Simpson  v,  C.  7. 

Lord  Howden,  9  CI.  &  F.  61 ;  Taylm-  (f)  Per  Polloclc,  G.  B.,  Egerton  v. 

V.  Chichester,  &c.,  R.  C,  L.  R.  2  Ex.  Ea/rl  BrownUm,  4  H.  L.  Ca.  144-5. 
356  ;  Preston'v.  Liverpool,  Mamchester,  (g)  Co.  Litt.  66.  a. 

and  Newcastle R.  C,  5  H.  L.  Ca.  605  ;  (h)  Ante,  p.  256. 

Coppock  T.  Bower,  4  M.  &  W.  361  ;  (i)  EUham  t.   Kingsman,    1  B.    & 

Mittelholzer  v.  FvXlaHon,  6  Q.  B.  989  ;  Aid.  683,  688. 

with  which  compare  Santos  v.  Illidge,  (h)  Da  Costa  v.  Jones,  Cowp.  729  ; 

8C.  B.,  N.  S.,  861;  S.  C,  6-C.  B.,  Thackoorseydassy.DhondmMll,^M.oo. 

N.  S.,  841  ;  Millwwrd^.  LitOewood,  5  P.  C.  C.  300,  310. 
Exch.  775  ;  per  Lord  Mcmsfidd,  C.  J. ,  [l)  Ante,  p.  267. 

Jones  V.  Randall,  1  Cowp.  39  ;  and  in  (m)  See  8  &  9  Vict.  c.  109  ;  Coomhes 

Ilolman  v.  Johnson,  Id.  343  ;  KiUoam  v.  Dibble,  L.  E.  1  Ex.  248. 
T.  Collier,  21  L.  J.,  Q.  B.,  65  ;  Scott r.  (n)  Jones  v.  Randall,  Cowp.  37. 
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marriages  (o) ;  contracts  not  to  marry  {p) ;  deeds  and  agree- 
ments made  in  contemplation  of  a  future  separation  between 
husband  and  wife  {q)  ;  contracts  made  with  a  view  to  com- 
promising prosecutions  for  felonies  or  misdemeanors  (r) ;  con- 
tracts in  restraint  of  trade  or  against  alienation  of  land, 
including  those  which  violate  the  law  of  perpetuities.  So, 
in  bankruptcy,  the  object  and  policy  of  the  bankrupt  laws  is 
to  make  a  rateable  distribution  of  the  bankrupt's  property 
amongst  all  his  creditors ;  and  preferences  given  to  particular 
creditors  by  a  trader  in  contemplation  of  bankruptcy,  or  to 
induce  a  creditor  to  sign  the  composition  deed  (s),  are  in 
violation  of  the  policy  of  the  bankrupt  laws,  and  are  therefore 
held  to  be  fraudulent  and  void  (f).  And,  without  multiplying 
instances  of  contracts  which  are  opposed  to  public  policy,  we 
may  conclude,  in  the  words  of  Lord  Ellenborough  (u),  that. 


(o)  JETall  T.  Potter,  3  Lev.  411 ; 
■where  the  House  of  Lords  held,  that 
"all  such  contracts  concerning  mar- 
riages are  of  dangerous  consequence, 
and  not  to  be  allowed."  See  also  the 
cases  on  this  subject  cited  arg.,  15  Q. 
B.  469  ;  Earl  of  Chesterfield  y.  Jans- 
sen,  1  Atk.  352. 

{p)  Morley  v.  Hennoldson,  2  Hare, 
570  ;  Zowe  r.  Peers,  4  Burr.  2225  ; 
S.  C,  Wilmot,  364;  Bakers.  White, 
2  Vem.  215 ;  Hartley  t.  Rice,  10 
East,  22. 

(q)  EimdUy  r.  Marquis  of  West- 
meatk,  6  R  &  C.  200.  But  a  deed 
providing  for  the  wife's  support  on  an 
immediate  separation  is  good :  Jones 
Y.  Waite,  9  CI.  &  F.  101,  affirming 
judgm.  in.  S.  O.,  5  Bing.  N.  C.  341. 
In  Wilson  v.  Wilson,  1  H.  L,  Ca.  538, 
the  authorities  upon  this  subject  are 
collected.  See  Handle  v.  Gould,  8  E. 
&  B.  457. 

{r)  Ante,  p.  284,  u.  {h).  Fivas  v. 
MchoUs,  2  C.  B.  501 ;  Ex  parte 
Critchley,  3  D.  &  L.  527  ;     Ward  v 


Lloyd,  6  M.  &  Gr.  85 ;  ffaigh  v. 
Jones,  5  M.  &  Gr.  634  ;  Osbaldiston  v. 
Simpson,  13  Sim.  513. 

(s)  Atkinson  v.  Devhy,  7  H.  &  N. 
934  ;  S.  a,  6  Id.  778,  ioaowaig Smith 
V.  Bromley,  2  Dougl.  695  n.,  a,ndL  Smith. 
V.  Cuff,  6  M.  &  S.  160. 

(t)  Per  Oresswdl,  J.,  4  H.  L.  Ca. 
87.  See  Smith  v.  Sahmann,  9  Exch. 
535  ;  Wilkin  v.  Manning,  Id.  575  ; 
HiUs  V.  Mitson,  8  Exch.  751 ;  Coles 
Y.  Strick,  15  Q.  B.  2,  where  a  con- 
trivance in  fraud  of  the  Court  of  Bank- 
ruptcy was  held  to  avoid  an  agreement. 

(u)  Gilbert  v.  Sykes,  16  East,  156- 
(as  to  which  see  the  remarks,  4  H.  L. 
Ca.  125,  148,  and  in  6  Moo.  P.  C.  C. 
312) ;  see  Cook  v.  Fidd,  15  Q.  B.  460  ; 
Doe  d.  Wiiliams  v.  Evans,  1  C.  B. 
717.  As  to  contracts  for  the  sale  of 
offices, -see  2  Bing.  229,  247  ;  Sterry  y. 
Clifton,  9  0.  B.  110.  As  to  contracts 
originating  out  of  gambling  transac- 
tions, see  Quarrier  v.  Colston,  1  PhiU. 
147.  As  to  champerty  and  mainte- 
nance, see  Grell  v.  Levy,  16  C.  B.,  N. 
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"  wherever  the  tolerating  of  any  species  of  contract  has  a 
tendency  to  produce  a  public  mischief  or  inconvenience,  such 
a  contract  has  been  held  to  be  void." 

Of  the  various  kinds  of  contracts  above  enumerated,  those  contracts  in 

.  •      1   •  restraint  of 

in  restraint  of  trade,  by  reason  of  their  practical  importance,  trade. 
require  some  especial  notice.  Upon  this  subject  the  leading 
case  is  Mitchel  v.  Reynolds  (x) ;  and  in  the  Note  appended 
thereto  in  Mr.  Smith's  Selection  of  Leading  Cases  (y),  the 
law  relating  to  contracts  in  restraint  of  trade  is  fully  set 
forth.  It  may  be  shortly  stated  thus  :  that  although  a  bond, 
covenant,  or  agreement  in  restraint  of  trade  generally  is  bad, 
yet  a  contract  in  partial  restraint  of  trade,  if  made  upon 
a  consideration  actual  and  bond  fide  and  not  colourable 
merely,  will,  provided  it  does  not  impose  an  unreasonable 
degree  of  restriction,  be  upheld  (z). 

The  judgment  of  the  Court  of  Exchequer  in  Mallan  v. 
May  (a)  exhibits  very  clearly  the  general  principles  which 
have  actuated  our  tribunals,  as  well  of  equity  as  of  law,  in 
upholding  (with  certain  important  limitations)  contracts  of 
the  kind  alluded  to.  Contracts  in  total  restraint  of  trade  (it 
is  there  said)  which  the  law  so  much  favours,  are  absolutely 
bad.  Contracts  in  partial  restraint  of  trade,  if  nothing  more 
appears,  are  presumed  to  be  bad  (b) ;  but  if  the  circumstances 

S.,  73  ;  Anderson  t.  EadcUffe,  E.  B.  &  (J)  Ace.  per  Williams,  J.,  Sainter 

E.  806  ;   Sprye  v.  Porter,  7  E.  &  B.  v.  Ferguson,  7  C.  B.  730. 

58  ;  Simpson  v.  Larrib,  Id.  84 ;   Earle  It  is  obserraWe,  that,   in  TaUis  t. 

V.  Eopwood,   9   C.    B.,  N.  S.,  566 ;  Tallis,   1  E.  &  B.  391,  the  Court  of 

Findon  V.  Pa/rh^,  11  M..  &  W.   675;  Queen's    Bench    remark    thus: — "In 

T.   Sprye,    1   De  Gr.  M.  &  9.  Mitchd  v.  Reynolds  it  is  said,  '  wher- 


660.  ever   snot    contract    (in    restraint    of 

(x)  1  P.  Wms.  181.  trade)  stat  indififereuter,  and  for  aught 

{y)  Vol.  I.,  p.  368  (6th  ed.).  appears  may  be  either  good  or  bad,  the 

(z)  See  Jones  t.  Lees,    1  H.   &  N.  law  presumes  it  prima  facie  to  be  bad.' 

189  ;   Bendy  t.  Henderson,  11  Exoh.  But,  according  to  the  tenor  of  the  latter 

194.  decisions,  the  contract  is  valid,  unless 

(a)  11  M.  &  W.  653,  665  ;   Price  v.  some   restriction  is    imposed    beyond 

Green,  16  M.  &  W.  346,  352  ;   S.  C,  what  the  interest  of  the  plaintiff  re- 

13  M.  &  W.  695  ;  Mvmford  v.  Qethimg,  quires." 

7  C.  B.,  N.  S.,  305. 
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are  set  forth,  that  presumption  may  be  excluded;  and  the 
Court  are  to  judge  of  those  circumstances,  and  to  determine 
whether  the  contract  submitted  for  their  consideration  be 
valid  or  not. 

Therefore,  if  there  be  simply  a  stipulation,  though  in  an 
instrument  under  seal,  that  a  trade  or  profession  shall  not  be 
carried  on  in  a  particular  place,  without  any  recital  in  the 
deed,  and  without  any  averments  showing  circumstances 
rendering  such  a  contract  reasonable,  the  instrument  is  void. 
But  if  there  are  circumstances  recited  in  the  instrament  (or 
probably  if  they  appear  by  averment),  it  is  for  the  Court  to 
determine,  whether  the  contract  in  question  be  a  fair  and 
reasonable  one  or  not ;  and  the  test  appears  to  be — whether 
it  be  prejudicial  or  not  to  the  public  interest ;  for  it  is  on 
grounds  of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint  of 
trade  are  upheld,  not  because  they  are  advantageous  to  the 
individual  with  whom  the  contract  is  made,  and  a  sacrifice 
pro  tanto  of  the  rights  of  the  community,  but  because  it  is 
for  the  benefit  of  the  public  at  large  that  they  should  be 
enforced.  Many  of  these  partial  restraints  on  trade  are 
perfectly  consistent  with  public  convenience  and  the  general 
interest,  and  have  been  supported ;  such  is  the  case  of  the 
disposing  of  a  shop  in  a  particular  place,  with  a  contract  on 
the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same 
place.  This  is,  in  effect,  the  sale  of  a  goodwill,  and  offers  an 
encouragement  to  trade,  by  allowing  a  party  to  dispose  of  all 
the  fruits  of  his  industry  (c).  And  such  is  the  class  of  cases 
of  much  more  frequent  occurrence,  of  a  tradesman,  manufac- 
turer, or  professional  man  taking  a  servant  or  clerk  into  his 
service,  with  a  contract  that  he  will  not  carry  on  the  same 
trade  or  profession  within  certain  limits  (cf).     In  such  a  case, 

(c)  See  Prugnell  v.  Oosse,  Aleyn,  67 ;  (d)  See  Ohesman  v.  Nairityy,  2  Ld. 

Broad  v.  JolUffe,  Cro.  Jao.  596 ;  Jd-      Eaym.  1456 ;    Carries  v.  Nisbett,   31 
liet  V.  Broad,  Noy,  98.  L.  J.,  Ex.  273. 
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the  public  derives  an  advantage  in  the  unrestrained  choice 
which  such  a  stipulation  gives  to  the  employer  of  able 
assistants,  and  the  security  it  affords,  that  the  master  will 
not  withhold  from  the  servant  instruction  in  the  secrets  of 
his  trade,  and  the  communication  of  his  own  skiU  and  expe- 
rience, from  the  fear  of  his  afterwards  having  a  rival  in  the 
same  business  (e). 

Such  being  the  general  reasoning  now  recognised  with 
regard  to  contracts  in  partial  restraint  of  trade  (/),  let  us 
inquire  what  conditions  are  essential  to  their  validity,  that  is, 
under  what  circumstances  such  contracts  will  be  deemed 
"  fair  and  reasonable  "  by  the  Courts. 

Now,  in  the  first  place,  a  contract  in  restraint  of  trade  Someeon- 

■*■  sideration 

must  have  some  consideration  to  support  it.  If  there  be  no  »«<=eMary. 
consideration  for  it,  or  a  consideration  of  no  real  value  (gr), 
the  contract  must  "  either  be  a  fraud  upon  the  rights  of  the 
party  restrained  or  a  mere  voluntary  contract,  a  nudum 
pactum,,  and  therefore  void  "  Qi).  The  Court,  however,  will 
not  inquire  respecting  the  adequacy  of  the  consideration. 
This  point  was  finally  determined  in  Hitchcoch  v.  Goher  (i), 
since  which  case  the  law  there  laid  down  with  reference  to  it 
has  been  uniformly  adhered  to  (k). 

The  Court  can  have  no  judicial  perception  of  the  ratio  of 
the  consideration  to  the  restriction ;  if  there  were  a  legal 
consideration  of  value,  passing  to  the  contractor,  the  contract 
will  be  enforced,  without  reference  to  the  quantum  of  that 
value  (l). 

(e)  Judgm.,  11  M.  &  W.  665-6  ;  per  rale,  as  to  the  adequacy  of  the  consi- 

Erle,  C.  J.,  Mumford  t.  Geihvng,   29  deration,  will  be  found  stated  in  Young 

L.  J.,  C.  P.,  109,  110;  S.  a,  7  C.  B.,  v.  Twmmim,  1  C.  &  J.  331 ;  Rorner 

N.  S.,  305.  T,  Graves,  7  Bing.  735. 

(/)  Such  contracts  were,  however,  (i)  6  Ad.  &  E.  438. 

formerly  held  to  be  illegal.      See  per  (h)  Per    Williams,    J.,    Sainter    -t. 

Lord  St.  Leonards,  i  H.  L.  Ca.  237-9.  Ferguson,  7  C.  B.  730. 

(g)  See   per  Lord  Abinger,  C.  B.,  (I)  Judgm.,  Tallisv.  TaUis,  1  E.  & 

Leighton  v.  Wales,  3  M.  &  W.  550.  B.  410. 

(h)  6  Ad.  &  E.  438,  457.  The  former 
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If  the  restraint  of  trade  contemplated  by  the  agreement 
between  the  parties  be  unreasonable,  such  agreement  is  void 
altogether;  if  not,  it  is  lawful,  the  only  question  being 
whether  there  is  a  consideration  to  support  it;  and  the 
adequacy  of  the  consideration  the  Court  will  not  inquire 
into,  but  will  leave  the  parties  to  make  the  bargain  for 
themselves  (m). 

Assuming  that  there  is  some  consideration  to  support  an 
agreement  in  restraint  of  trade,  the  reasonableness  and 
validity  of  the  contract  will  have  mainly  to  be  determined 
by  reference  to  the  degree  of  restraint  which  it  seeks  to 
impose,  and  which  may  be  considered  in  regard  as  well  to 
its  duration  as  to  the  superficial  area  over  which  it  is 
intended  to  be  operative. 
Duration  of      In  regard  to  the  duration  of  the  restriction,  it  is  now 

restraint.  °         .  .  .  i       t  p        /.    i 

settled  that  it  may  contmue  during  the  life  of  the  contractor, 
and  that  it  is  limited  neither  to  the  period  during  which  the 
contractee  may  carry  on  his  business,  nor  even  to  the  term  of 
his  life  (tC). 

The  reasoning  in  support  of  this  doctrine  is  as  follows  : — 
"  The  goodwill  of  a  trade  is  a  subject  of  value  and  price.  It 
may  be  sold,  bequeathed,  or  become  assets  in  the  hands  of 
the  personal  representative  of  a  trader.  And  if  the  restric- 
tion as  to  time  is  to  be  held  to  be  illegal  if  extended  beyond 
the  period  of  the  party  by  himself  carrying  on  the  trade,  the 
value  of  such  goodwill  considered  in  those  various  points  of 
view  is  altogether  destroyed""  (o).  If  then  (to  take  a  case  of 
ordinary  occurrence)  it  be  not  unreasonable,  as  undoubtedly 
it  is  not,  to  prevent  a  servant  from  entering  into  the  same 
trade  in  the  same  town  in  which  his  master  lives  so  long  as 
the  master  carries   on  the    trade  there,  it  does  not  seem 


(m)  Per  Alderson,  B.,  PiZldngton  v.  (n)  See  Bendy  v.   Henderson,    11 

Scott,  15  M.  &  W.  660,  cited  in  Reg.  Exch.  194. 

V.  Welch,  2  E.  &  B.  363,  and  Hartley  (o)  Judgm.,  Hitchcock  \.   Coker,  6 

V.  Cummings,  5  C.  B.  247.  Ad.  &  E.  454. 
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unreasonable  that  the  restraint  should  be  carried  further, 
and  should  be  allowed  to  continue  if  the  master  sells  the 
trade,  or  bequeaths  it,  or  if  it  becomes  the  property  of  his 
personal  representative  ;  that  is,  if  it  be  reasonable  that  the 
master  should  by  an  agreement  secure  himself  from  a  dimi- 
nution of  the  annual  profits  of  his  trade,  it  does  not  appear 
unreasonable  that  the  restriction  should  go  so  far  as  to 
secure  to  the  master  the  enjoyment  of  the  price  or  value  for 
which  the  trade  would  sell,  or  secure  the  enjoyment  of  the 
same  trade  to  his  purchaser,  or  legatee,  or  executor.  And 
this  can  only  be  effected  by  making  the  restriction  of  the 
servant's  setting  up  or  entering  into  the  trade  or  business 
within  the  given  limit  co-extensive  with  the  sei-vant's 
life  (p). 

The  principle  established  by  Hitchcock  v.  Goher,  and 
recognised  in  subsequent  cases,  accordingly  is,  that  a  re- 
striction reasonably  limited  as  to  space,  but  enduring  for  the 
life  of  the  party  restrained,  may  be  valid  (g). 

In  determining  as  to  the  reasonableness  of  a  contract  in  Limitation 

ii'iii  ^  regard  to 

restramt  oi  trade,  regard  bemg.--had  to  the  extent  of  area  space. 
over  which  it  is  to  be  in  force,  our  Courts  will  consider 
whether  the  restraint  in  question,  to  which  some  limit  must 
be  assigned  (r),  is  larger  and  wider  than  the  protection  of 
the  party  with  whom  the  contract  is  made  can  possibly 
require ;  if  it  be  so,  such  restraint  must  be  deemed  un- 
reasonable in  law,  and  the  contract  which  would  enforce  it 
will  be  void  (s). 

(p)  Judgm.,  Sitchcock  t.  Oolcer,   6  776;  ace.  TalUs  v.  Tallis,  1  E.  &  B. 

Ad.  &  E.  454-5  ;    Archer  v.  Marsh,  391. 

Id.  959  ;    WaUis  t.  Day,  2  M.  &  W.  W  Per  Parker,   C.   J.,  Mitchel  v. 

273.  Seynolds,  1  P.  Wms.  181  ;  Tallis  t. 

(gr)  Judgm.,  Fives  v.  Crofts,  10  C.  TaUis,  1  E.  &B.  411  ;  Wa/rdY.  Byrne, 

B.  259,  citing  MaUan  v.  May,  11  M.  5  M.   &  W.   548  ;  Einde  v.   Gray,  1 

&  W.  653  ;  Rannie  v.  Irvine,  7  M.  &  M.  &  Grr.  195  ;  per  Best,  C.  J.,  Homer 

Qt.  969 ;  Pemherton  v.    Yaughwn,  10  v.  Ashford,  3  Bing.  326. 
Q.    B.    87;   HasttTigs  v.   Whitley,    2  (a)  Judgm.,  Hitchcock  v.  Ooker,  6 

Exch.  611 ;  Atkyns  t.  Kinnier,  i  Excl.  Ad.  &  E.  454. 
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Sometimes  difficulty  may  be  felt  in  applying  the  general 
principle  just  stated  to  particular  facts ;  and  where  the 
question  turns  upon  the  reasonableness  or  unreasonableness 
of  the  restriction  of  the  party  from  carrying  on  trade  or 
business  (t)  -within  a  certain  space  or  district,  the  answer 
may  depend  upon  various  circumstances  that  may  be 
brought  to  bear  upon  it :  such  as  the  nature  of  the  trade 
or  profession,  the  populousness  of  the  neighbourhood,  the 
mode  in  which  the  trade  or  profession  is  usually  carried 
on  (u),  and  other  matters  with  which  the  Court  cannot  in 
reason  be  supposed  to  be  conversant  (x).  From  decided 
cases  we  collect,  however,  that  the  interest  of  the  party 
claiming  protection  has  been  held  to  extend  very  widely. 
Thus,  contracts  between  professional  men  have  been  sup- 
ported where  the  area  of  exclusion  was  apparently  greater 
than  the  area  of  the  plaintiff's  practice.  In  Horner  v. 
Graves  (y),  where  the  area  of  exclusion  from  practice  as  a 
dentist  was  a  circle  round  York  of  the  diameter  of  200  miles, 
although  holding  the  restriction  too  large  the  Court  observe, 
that,  unless  the  case  was  such  that  the  restraint  was  plainly 
and  obviously  unnecessary,  they  would  not  feel  themselves 
justified  in  interfering.  In  Mallan  v.  May  (z),  where  ex- 
clusion from  the  practice  of  a  dentist  in  London  was  held  to 
be  reasonable  and  valid,  the  Court  say,  "  it  would  be  better 
to  lay  down  such  a  limit  as  under  any  circumstances  would 
be  sufficient  protection  to  the  interest  of  the  contracting 
party,  and,  if  the  limit  stipulated  for  does  not  exceed  that,  to 

(4)  As  to  the  meaning  of  the  phrase  fecprd  the  question  as  to  the  reason- 

"  carrying  on  business  "  at  a  place,  see  ahleness  of   a  restraint   of  trade,    see 

Turner  v.  Hmns,   2  E.  &  B.  512  ;   S.  TaXlis  v.  Tallis,  1  E.  &  B.  413-4. 
C,  2  De  G.,  M.  &  Gr.  740  ;  Brampton  [y)  7  Bing.   735,   744,  citing  Bams 

V.  Beddoes,  13  C.  B.,  N.  S.,  538.  ^.  Mason,  5  T.  E.   118,  and  .B«»n  v. 

(»)  Judgm.,  Eitchcock  t.   CoTcer,  6  Q^y,  4  East,  190. 
Ad.   &  E.    454  ;    ace.    Pemierton   ,.  {z)  11  M.  &  W.  667  ;  and  as  to  the 

VoAighan,    10  Q.  B.    87  ;    Horner  v.  construction  of  the  agreement  in  this 

Graves,  7  Bing.  735,  743.  case,  see  8.  0.,  13  M.  &  W.  511. 

(x)  As  to  the  mode  of  raising  on  the 
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pronounce  the  contract  to  be  valid."  In  Price  v.  Green  (a), 
a  covenant  not  to  carry  on  a  certain  trade  "  within  the  cities 
of  London  or  Westminster,  or  within  the  distance  of  600 
miles  from  the  same  respectively,"  was  held  to  be  divisible 
— good,  so  far  as  it  related  to  London  and  Westminster ;  but 
void  as  to  the  other  part.  And,  in  Tallis  v.  Tallis  (b),  a 
covenant  was  held  good,  by  which  the  defendant  restricted 
himself  from  carrying  on  the  business  of  a  canvassing  pub- 
lisher in  London  and  within  150  miles  of  the  General  Post 
Office,  or  in  Liverpool  or  Manchester,  or  within  a  like 
distance  of  either  of  those  towns  ;  such  restriction,  regard 
being  had  to  the  nature  of  the  plaintiff's  business,  not  ap- 
pearing to  the  Court  to  be  unreasonable. 

Li  accordance  with  the  policy  of  our  law,  which  is  opposed 
to  any  undue  restraint  of  trade,  a  bond  was  in  Hilton  v. 
Eckersley(c)  held  void,  by  which  the  obligors,  who  were 
mill-owners  in  a  manufacturing  town,  agreed  to  carry  on 
their  trade  conformably  to  the  will  of  the  majority;  the 
bond  being  designed  to  counteract  a  combination  amongst 
the  operatives,  though  not  supported  by  any  good  considera- 
tion. Primd  facie,  remarked  the  Court  of  Exchequer 
Chamber  in  this  case,  it  is  the  privilege  of  a  trader  in  a  free 
country,  in  all  matters  not  contrary  to  law,  to  regulate  his 
own  mode  of  carrying  on  trade,  according  to  his  own  discre- 
tion and  choice.  If  the  law  has  in  any  matter  regulated  or 
restrained  his  mode  of  doing  this,  the  law  must  be  obeyed  ; 
but  no  power  short  of  the  general  law  ought  to  restrain  his 
free  discretion. 

A  few  instances  will  suffice  to  show,  that  a  contract  of  immoral 

'  contracta. 

imrrwral  tendency  cannot,  as  between  the  parties  thereto, 

(a)  16  M.  few.  346 ;  8.  C,  13  M.  held  in  Avery  v.  Langford,  1  Kay, 
&  W.  695 ;  aoc.  Nichotts  v.  Stretton,  663  ;  in  the  note  to  which  case  (Id. 
10  Q.  B.  346  ;  8.  0.,  7  Beav.  42.  667-8)  a  useful  abstract  is  given  of  the 

(b)  1  E.  &  B.  391.  An  agreement  recent  decisions  of  the  Courts  of  law 
by  a  party  not  to  be  "concerned  in  any  and  equity  with  reference  to  contracts 
trading  establishment "  within  a  con-  in  restraint  of  trade. 

siderable  portion  of  a  county,  was  up-  (c)  6  E.  &  B.  47. 

B  li  2 
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be  made  the  foundation  of  an  action  (cf) : — an  agreement 
with  a  view  to  future  illicit  cohabitation  is  void  (e)  ;  the  hire 
of  a  carriage  (/),  or  the  rent  of  lodgings  let  to  an  im- 
modest woman,  to  enable  her  to  attract  or  to  consort  there- 
in with  the  other  sex  cannot  be  recovered  {g) ;  a  printseller 
cannot  recover  the  price  of  libellous  or  indecent  prints 
delivered  to  the  defendant  Qi),  and  generally  "  if  a  person 
makes  a  contract  with  the  knowledge  that  another  intends 
to  apply  its  subject-matter  to  an  immoral  pui-pose,  he  can- 
not recover  upon  it ''  (i). 

It  is  clear,  that  'past  cohabitation  or  previous  seduction 
would  not  be  a  good  consideration  for  a  parol  promise, 
neither  would  it  be  an  illegal  consideration, — it  would  be 
no  consideration  at  all.  Inasmuch,  however,  as  an  instru- 
ment under  seal  does  not  require  a  consideration  to  support 
it,  a  bond  given  for  the  maintenance  of  a  woman,  founded 
on  past  cohabitation,  would  be  good ;  but  it  by  no  means 
thence  follows,  that  a  covenant  to  pay  a  sum  of  money 
tainted  with  illegality  can  be  enforced  (j),  ex.  gr.,  a  covenant 
to  pay  damages  to  a  petitioner  for  divorce  on  the  ground  of 
adultery  would  be  void  as  contrary  to  the  policy  of  the 
law  (k).  And  if  an  agreement  had  been  made  to  pay  a  sum 
of  money  in  consideration  of  future  cohabitation,  and  after 
cohabitation  the  money  had  remained  unpaid,  a  bond  given 
to  secure  that  money  could  not  under  the  circumstances  be 
enforced  (I). 

{d)  See  Moore  Y.  Woolsey,  4  E.  &B.  311  ;   ffamilton  v.  Grainger,  5  H.  & 

243,  and  cases  infra.  N.  40. 

(«)   Walherr.  Perkins,  3  B\iii.l56S.  {h)  Fores  Y.  Johnes,  i  Esp.  97 .    See 

(/)  Pearce  T.  Brookes,  L.  E.  1  Ex.  Stockdale  v.  Onvihyn,  5  B.  &  C.  173. 
213.  (i)  Per  Mellor,J.,  Taylor  v.  Chester, 

(g)  Oirardy  v.  Richa/rdson,  1  Esp.  L.   K.    4  Q.  B.   311  ;    Cowam  v.  Mil- 

13  ;  Appleton  v.  Campbell,  2  Car.   &  iourn,  L.  R.  2  Ex.  230. 
P.  347.    See  Jennings  v.  Throgmorton,  {))  Judgm.,  FislierY.  Bridges,  3  E. 

R.   &  M.    261 ;    Bomry  r.  Bennet,  1  &  B.  650  ;  ante,  p.  361. 
Camp.  348  ;  Lloyd  t.  Johnson,  1  B.  &  (k)  Gipps  v.  Gipps,  11  H.  L.  Ca.  1. 

P.  340  ;  Feret  v.  ffill,  15  C.  B.  207  ;  {I)  Judgm.,  Fisher  v.  Bridges,  supra, 

cited  Taylor  v.  Chester,  L.  B.  4  Q.  B., 
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To  sum  up  briefly  what  has  here  been  said  as  to  the  effect 
of  fraud  and  illegality  upon  a  contract,  whatever  be  its 
nature  or  subject-matter,  the  strictest  good  faith  ought,  both 
in  its  inception  and  performance,  to  be  observed  by  the 
contracting  parties.  A  want  of  bona  fides  may  be  evinced 
as  well  by  the  wilful  suppression  of  facts  as  by  their  mis- 
statement :  qui  tacet  consentire  videtur  is  a  rule  well  recog- 
nised in  law,  and  of  no  infrequent  applicability. .  Thei-e  may 
be  a  fraudulent  representation  sufficient  to  avoid  a  contract 
or  to  be  the  ground  of  an  action,  without  actual  active  decla- 
ration by  the  party  contracting  (m). 

But,  although  good  faith  in  its  broad  and  comprehensive 
sense  is  thus  required,  and  although  a  man  will  not  be 
permitted  to  benefit  by  his  own  fraud  or  to  take  advantage 
of  his  own  wrong  (n),  our  law  nevertheless  expects  that  due 
care  and  a  reasonable  degree  of  caution  should  be  exercised 
by  either  party  to  a  contract.  Sometimes,  therefore,  it  will 
say  to  the  disappointed  suitor — vigilantibus  non  dormien- 
tihusjura  suhveniunt ;  and  at  other  times,  where  evidence 
presents  itself  of  a  gross  amount  of  negligence  and  want 
of  caution,  it  will  remind  a  purchaser,  however  innocent, 
that  qui  vult  decipi  decipiatur.  Lastly,  where  an  indi- 
vidual, seeking  repayment  of  money  improperly  obtained 
from  him,  is  shown  to  be  contaminated  with  fraud,  or 
to  have  participated  in  a  transaction  objectionable  on 
moral  grounds,  or  opposed  to  the  word,  intent,  or  policy 
of  the  law,  it  will  altogether  refuse  to  interfere,  answer- 
ing his  application  in  the  words  of  C.  J.  Wilmot  (o), 
that  "no  polluted  hand  shall  touch  the  pure  fountains  of 
justice." 

And  yet,  whether  lending  or  withholding  its  aid   when 


(m)  Per  Ooltman,   J.,   Pilmore    y.  N.  P.  C.  434),  and  cases  there  cited; 

ffood,  5  Bing.  N.  C.  109.     See  Keates  ante,  p.  338,  n.  (m). 
V.  Sari  of  Oadogan,    10   C.  B.   591  (m)  Leg.  Max.,  4th  ed.,  275. 

(which  explains  MUl  t.  Gray,  1  Stark.  (o)  Ante,  p.  285. 
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supplicated  for  breach  of  contract,  our  law  (which  has  been 
not  inaptly  designated  as  norma  recti  (p),jubens  honesta  et 
prohibens  contraria  (q) )  in  no  case  acts  contrary  to  the 
spirit  of  the  rule  laid  down  by  the  Praetor,  but  says  with 
him — Pacta  conventa,  quae  neque  dolo  mnalo  neque  adversus 
leges  facta  erunt,  servabo  (r). 

{p)  3  Bulstr.  313.  (r)  D.  2.  14,  7,  §  7. 

(s)  2  Inst.  587. 


CHAPTER  II. 

THE  STATUTE  OF  FRAUDS,   ETC. 

In  the  preceding  pages  tlie  nature  of  a  simple  contract  has 
been  to  some  extent  examined,  and  certain  general  rules 
applicable  thereto  have  been  laid  down.  No  attempt,  how- 
ever, has  yet  been  made  fully  to  compare  a  simple  with  a 
special  contract  in  respect  of  those  characteristics  appertain- 
ing to  the  latter  which  have  been  specified  at  p.  273.  That 
a  '  consideration '  is  requisite  to  support  a  contract  not  under 
seal  has  indeed  been  shown,  and  from  the  explanation  offered 
touching  the  doctrine  of  '  merger,'  it  will  probably  have  been 
suiinised  that  that  particular  doctrine,  at  all  events,  does  not 
and  cannot  in  strictness  apply  where  the  solemnity  of  a  seal 
is  wanting.  Before,  however,  proceeding  further  with  the 
comparison  suggested,  it  becomes  essential  to  indicate  in 
what  respects  a  simple  contract  evidenced  by  writing  differs 
from  an  oral  agreement,  and  to  exhibit  some  of  the  more 
important  statutory  regulations  bearing  upon  this  subject. 
In  the  present  chapter  I  purpose,  then,  to  commence  with 
a  brief  view  of  the  wording  and  practical  operation  of 
certain  sections  of  the  Statute  of  Frauds,  and  to  conclude 
with  some  few  additional  remarks  as  to  simple  contracts 
generally. 

"  All  contracts  are  by  the  laws  of  England  distinguished  Parol  con- 
into  agreements  by  specialty  and  agreements  hj parol;  nor  ^"^at- 
is  there  any  such  third  class  as  contracts  in  writing;  if  they 
are  merely  written  and  not  specialties  they  are  parol :  "  such 
are  the  words  of  SJcynner,  C.  B.,  as  reported  in  Rann  v. 
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Hughes  (a).  But,  although  this  is  so,  our  common  law, 
which  requires,  as  a  general  rule,  that  the  best  evidence  of 
every  transaction  which  the  nature  of  the  case  admits  of 
shall  be  given,  ascribes  a  certain  degree  of  weight  and  im- 
portance to  a  written,  which  it  denies  to  an  oral  or  merely 
verbal  contract ;  that  is  to  say,  our  law  considers  that,  where 
an  agreement  between  two  parties  has  been  reduced  into 
writing,  that  writing  itself  offers  the  best  evidence  which 
can  be  given  for  determining  what  the  intentions  of  the 
parties  really  were  (b),  and  what  their  reciprocal  obliga- 
tions are. 

Hence,  if  there  be  a  written  contract  between  A.  and  B., 
which  is  duly  signed  by  them,  and  is  Tneant  to  constitute  per 
se  a  complete  and  entire  agreement  (c),  evidence  is  (unless 
fraud  be  in  issue  (cZ)  )  inadmissible  to  show  what  passed  by 
word  of  mouth  between  the  parties,  either  before  the  written 
instrument  was  made,  or  during  the  time  that  it  was  in  a 
state  of  preparation  and  adjustment,  so  as  to  vary  its 
effect  (e).     When,  however,  an  agreement  has  actually  been 

(a)  7  T.  E.  350  {a).  LincUey  t.  Laeey,  Id.  578  ;  WallU  v. 

(5)   "It  is  contrary  to  the  rales  of  Littell,   11  C.   B.,   N.    S.,   369,   375  ; 

law  to  admit  extrinsic  evidence  to  show  judgm. ,  Barker  v.  A  Uan,    5  H.  &  N. 

that  the  intention  of  a  party  executing  72,  citing  Ridgway  t.  Wharton,   6  H. 

a  WTitten  instrument  is  different  from  L.  Ca.  238. 

that  apparent  on  the  face  of  the  instru-  An  invoice  is  only  evidence  of  a  con- 

ment  itself:  "  Tp&rAVbott,  C.  J.,  Wood-  tract — not  a  contract  per  se  ;  Holding 

hridge  v.  Spooner,  3  B.   &  Aid.   233 ;  v.  Elliott,  5  H.  &  N.  117. 
See  also  Martin  v.  Py croft,  2  De  G.,  (d)  Eotson  v.  £rovme,  9  C.  B.,  N. 

M.  &  G.  785.  a,  442. 

(c)  See  Harris  v.  Riclcett,  4  H.   &  (c)  Gosi  v.   Lord  Nugent,   5  B.   & 

N.  1  ;    Pym  v.  Campbell,  6  E.   &  B.  Ad.  64-5  ;  t^bt  Martin,  B.,  LangtonY. 

370,  374  (where  Erie,  J.,  says,  "  The  Higgina,  4  H.  &  N.  408  ;    2  Phil.  Ev., 

distinction  in  point  of  law  is,  that  evi-  10th  ed.,   363-4.      "  There  is  an  am- 

dence  to  vary  the  terms  of  an  agree-  biguity  in  the  term  'parol  evidence,' 

ment  in  writing  is  not  admissible,  but  or  rather  there  are  two  sorts  of  parol 

evidence  to  show  that  there  is  not  an  evidence,    as   to   the   admissibility  of 

agreement  at  all  is  admissible") ;  Rogers  which  discussion  has  arisen  in  many  of 

V.  Hadley,  2  H.  &  C.  227,  249  ;  Kemp-  the  cases  :  the  first  is  oral  evidence  as 

son  V.  Boyle,  3  H.  &  C.  763  ;  Bolchow  to  the  state  of   facts   existing  at   the 

*.    Seymour,    17   C.    B.,   N.   S.,  107;  time  the  wi-itten  agreement  is  made: 
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reduced  into  writing,  it  is  at  common  law  competenl  to  tlie 
parties  at  any  time  before  breach  of  it  by  a  new  contract 
not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul 
the  former  agreement,  or  in  any  manner  to  add  to,  or,  as  it 
seems,  to  vary  or  qualify  the  terms  of  it,  and  thus  to  make 
a  new  contract,  which  is  to  be  proved  partly  by  the  written 
agreement  and  partly  by  the  subsequent  verbal  terms  en- 
grafted upon  what  may  be  thus  left  of  the  written  agree- 
ment (./). 

What  has  been  above  said  admits,  in  part,  of  illustration 
by  reference  to  one  of  the  most  important  instruments  known 
to  the  law  merchant.  Thus,  it  is  not  competent  to  the 
acceptor  of  a  bill  of  exchange  to  set  up  an  oral  contract 
entered  into  before  his  acceptance  of  the  bill,  and  which  is 
inconsistent  with  the  contract  appearing  ex  facie  upon  it  (g). 
Neither  can  a  like  contemporaneous  agreement,  incompat- 
ible with  that  evidenced,  by  the  bill,  be  set  up  to  vary  or 
restrain  it :  ex.  gr.,  evidence  cannot  be  received  of  an  oral 
agreement,  that  a  biU  drawn  payable  at  three  months  shall 
not  be  payable  till  the  expiration  of  four  months  from  its 
date(^).  "It  would,"  says  IiOy A.  Abinger,  C.  B.,  in  Adama 
Y.  Wordley  (i),  "  be  very  dangerous  to  allow  a  party  to  alter 
in  such  a  manner  the  absolute  contract  on  the  face  of  a 
biU  of  exchange ;  the  effect  of  the  cases  is,  that  you  are 
estopped  from  saying  that  you  made  any  other  contract  than 
the  absolute  one  on  the  face  of  the  bill  (E).      A  contract. 


the  second  is  parol  evidence  of  what  is  giren  by  parol  of  an  agreement  at  the 

said  on  the  occasion  : "  per  Bylea,  J.,  time  a  bill  is  drawn  and  indorsed  which 

Mumford  t.  Gething,   29  L.  J.,  C.  P.,  is  consistent  with  the  written  instru- 

107  ;  S.  C,  7  C.  B.,  N.  S.,  305.  ment,   as,  for  example,  that  a  bill  is 

(/)  Gom  V.   Lord  Nugent,  supra;  indorsed  and   handed  over  for  a  par- 

Douglas    t.    Wation,   17  C.  B.,   685.  ticular    purpose,    without    giving   the 

Seeffiieav.  (S^eneer,  3  C.  B.,  N.  S.,244.  bailee  the  usual  rights  of  indorsee  of 

(g)  Bemnt  v.  Cross,  10  C.  B.  895,  the  bill  :  Manley  v.  Boycot,  supra. 

(h)  Judgm.,  Marden  v.  Boycot,  2  E.  (i)  1  M.  &  W.  374,  380. 

&  B.  56.     See  Salmon  y.  Webb,  3  H.  (Tc)  See  also  per  WiUes,  J.,  Sprang 

L.    Ca.    510.      But  evidence  may  be  v.  Poster,   17  C.   B.   222 ;    Tmjlor  v. 
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which  Seeks  by  subsequent  oral  matter  to  discharge  alto- 
gether the  contract  created  by  the  bill  and  create  a  new 
one,  is  wholly  dififerent,  and  may  no  doubt  be  given  in 
evidence :  it  is  consistent  with  the  bill,  but  this  is  inconsistent 
with  it." 

The  following  case  also  illustrates  the  doctrine  of  our  law 
just  mentioned  :  Money  was  advanced  upon  the  security  of  a 
joint  and  several  promissory  note  by  a  loan  society,  and  at  the 
time  of  effecting  the  loan  and  making  the  note,  a  printed 
book  of  the  society's  rules  was  given  to  the  defendant,  who 
was  one  of  the  makers  of  the  note.  Now,  the  rules  con- 
tained in  this  book  would,  if  adTnissible  in  evidence,  have 
varied  the  engagement  which  the  defendant  entered  into  as 
maker  of  the  note.  Nothing,  however,  appeared  in  writing 
to  connect  the  rules  in  question  with  the  note,  and  the 
Court  held,  that  the  express  contract  and  engagement  on  the 
face  of  the  note  could  not  be  varied  save  by  a  contempo- 
raneous written  agreement  (I),  the  reception  of  which  in 
evidence  might  have  been  altogether  unobjectionable  (m). 

The  strictness  of  the  above  rule,  which  excludes  parol 
evidence  at  variance  with  the  written  contract,  may,  however, 
be  qualified  on  equitable  grounds,  ex.  gr.,  on  the  ground  of 
mistake  in  framing  the  contract  (n). 

In  Eden  Y.Blake  (o)  the  action  was  brought  by  an  auctioneer 
to  recover  the  price  of  a  dressing-case  sold  by  him  to  the  de- 
fendant at  a  public  auction.  The  dressing-case  in  question 
had,  in  the  printed  catalogue  of  articles  intended  for  sale, 
been  described  as  having  silver  fittings  ;  whereas,  in  point  of 


IS,  5  H.  &  N.  1 ;  Pooleij  v.  Bar-  dale,  6  C.  B.  896. 

radine,   7  E.   &  B.   431  ;    Wright  r.  (n)    Wake  v.   ffarrop,   1  H.   &  C. 

EkUmg,  L.  E.  2  C.  P.  199  ;   Green-  202  ;  S.  C,   6  H.   &  N.  768  ;  Law- 

McOldland,  2  E.  &  E.  424,  rence  t.  Walmsley,  12  C.  B.,  N.  S., 


429.  799.     See  Bm-rowman  T.  Sossd,  33  L. 

(I)  Brown  v.  Langley,  4  M.   &  Gr.  J.,  C.  P.,  111. 
466.     See  ffalhead  v.  Young,  6  E.  &  (o)  13   M.  &   W.  614,  with  which 

B.  312.  compare  Shdton  v.  Lkius,  2  C.  &  J. 

(m)  See  Fishmongers'  Co.  v.  Dims-  411. 
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fact,  the  fittings  were  plated  only.  In  support,  however,  of 
the  action,  it  was  proposed  to  prove,  that  prior  to  the  dress- 
ing-case being  put  up  for  sale,  the  auctioneer  stated  publicly, 
in  the  hearing  of  the  defendant,  that  the  catalogue  was  in- 
correct in  describing  the  fittings  as  silver,  and  that  the 
dressing-case  would  be  sold  as  having  plated  fittings.  The 
reception  of  this  evidence  was  objected  to,  on  the  ground  that 
it  tended  to  vary  the  printed  particulars  of  sale  ;  the  evidence 
tendered  was,  nevertheless,  admitted,  and,  as  the  Court  in 
banc  held,  rightly  so,  there  having  been  no  written  contract 
between  the  parties.  In  this  case  the  Statute  of  Frauds  had 
no  application,  inasmuch  as  the  price  of  the  article  sold  was 
less  than  101. ;  the  decision  arrived  at  consequently  illus- 
trates the  general  rule  (p)  of  evidence  already  stated.  It  has 
recently  been  held  that  in  an  action  for  a  breach  of  warranty 
on  the  sale  of  goods  under  a  written  contract  oral  evidence 
is  not  admissible  to  show  that  the  vendor's  agent  at  the 
time  of  the  sale  represented  the  goods  to  be  of  a  particular 
quality  (g). 

Thus  much,  then,  as  to  the  superior  efiicacy  which  our 
common  law  attributes  to  a  written  over  a  merely  verbal 
contract.  It  is  in  the  next  place  to  be  remarked,  that  under 
the  provisions  of  various  statutes,  particular  kinds  of  con- 
tracts are  expressly  required  to  be  in  writing ;  and,  where  any 
such  statute  applies;  it  is  quite  clear  that  the  whole  of  the 
contract  which  falls  within  its  operation  must  be  in  writing, 
so  that  a  written  agreement  or  engagement  between  parties 
made  conformably  to  its  terms  could  not  subsequently  be 
varied  by  word  of  mouth  (r).  Foremost  in  point  of  practical 
importance  amongst  such  enactments  stands  the  Statute  of 
Frauds  (29  Car.  2,  c.  3)  (s). 


(p)  As  to  this  rule,  see  farther,  post,  wOl  be  foimd  to  establish  the  truth  of 

Chap.  4.  this  proposition  in  regard  to  the  Statute 

(q)  Marnor  v.  Groves,  15  C.  B.  667.  of  Frauds, 
(r)  Various   cases,   hereafter    cited,  (s)  With  reference  to   statutes  such 
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The  Statute  of  Frauds  was  passed,  as  the  preamble  states, 
"  for  prevention  of  many  fraudulent  practices  which  are  -com- 
monly endeavoured  to  be  upheld  by  perjury  and  subornation 
of  perjury."  It  has  a  most  important-  bearing,  by  virtue  of 
several  of  its  provisions,  upon  the  law  merchant;  and  with 
reference  more  particularly  to  that  branch  of  law  attention 
will  now  be  directed  to  it.  The  statute  requires  that  certain 
contracts  and  agreements  therein  specified  shall  be  in  writing, 
or,  at  all  events,  shall  be  evidenced  by  some  note  or  memo- 
randum thereof  in  writing.  It  further  indicates  disa- 
bilities, which,  in  default  of  compliance  with  its  require- 
ments in  this  respect,  will  or  may  be  entailed  upon 
parties.  In  order  to  determine  the  precise  nature  of  the 
disabilities,  which,  under  given  circumstances,  may  thus 
be  incurred,  close  attention  must  be  paid  to  the  wording 
of  the  particular  section  of  the  Act  bearing  upon  the 
transaction  in  question. 

Omitting  any  allusion  to  those  portions  of  the  Act  which 
relate  to  parol  conveyances  of  land,  leases,  and  assignments, 
to  nuncupative  wills,  devises,  declarations  of  trust,  and  other 


as  above  alluded  to,  the  following  re-  thereunto     lawfully     authorised      by 

marks   of    Maule,    J.,    in  Morton  v.  writing,'  as  in  the  case  of  leases  (s.  8) ;_ 

Copdand,  16  C.  B.,  535,  deserve atten-  or  of  'some  other  person  thereunto  by 

tion  ; — The  learned  judge  observes  that  him    lawfully  authorised, '  as   in  the 

a  special  object  may  sometimes  be  aimed  case  of  agreements  (s.  4)  ;  or  by  '  some 

at  in  requiring  an  instrument  to  be  in  other  person  in  his  presence  and  by  his 

writing,    "viz.,  to  identify  the  act  as  express  directions, '  as  in  the  case  of  a 

the  act  of  the  party,  as  in  the  case  of  a  devise  of  land  (s.  5) ;  or  '  in  his  pre- 

will,  and  in  other  instances  mentioned  sence  and  by  his  direction  and  consent' 

in  the   Statute  of  Frauds,  where  the  (s.  6) ;   or  by  '  their  agents  thereunto 

instrument  is  expressly  required  to  be  lawfully  authorised,'  as  in  the  case  of 

signed   by   the    party  to    be    charged  the  sale  of  goods  (s.  17).     The  neces- 

thereby.     In  those  cases  the  signature  sity  of  signature  arises  in  every  case 

of  the  party   serves  to    identify   the  from  the   express  requirement  of  the 

writing  as  the  very  writing  by  which  statute.    Signature  does  not  necessarily 

the  party  is  to  be  bound.     In  some  of  mean  writing  a  person's  christian  and 

the  cases  provided  for  by  that  statute  surname,  but  any  mark  which  identifies 

the  signature  may  be  either  that  of  the  it  as  the  act  of  the  party." 
party  himself,    or  that   of  an   'agent 
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matters  not  properly  falling  within  the  scope  of  these  Com- 
mentaries, I  shall  proceed  to  analyse,  illustrate,  and  explain, 
by  decided  cases,  its  4th  and  I7th  sections;  my  object 
being  to  call  attention,  albeit  briefly,  to  eveiy  point  of  real 
practical  importance  connected  with  or  likely  to  arise  upon 
them. 

The  4th  section  of  the  statute  enacts  "That  no  action  ^9 car. 2, 

c.  3,  s.  4. 

shall  be  brought, 

—  whereby  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own 
estate ; 

—  or,  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of 
another  person ; 

—  or,  to  charge  any  person — upon  any  agreement  made 
upon  consideration  of  marriage  ; 

—  or,  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them ; 

—  or,  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof ; 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  he 
in  ivriting  andj  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  autho- 
rised." 

Now  looking  at  the  above  section,  it  will  be  found  to 
enumerate  five  distinct  classes  of  contracts,  in  regard  to  each 
of  which  it  is  enacted,  that  no  action  shall  be  brought  unless 
the  agreement  which  is  the  foundation  of  such  action,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith  or  his  duly 
authorised  agent.  It  becomes,  then,  very  material,  in  limine, 
to  consider  what  may  be  the  meaning  of  the  word  "  agree- 
ment "  just  used.     It  has  been  formally  decided,  that  this  Meaning 

of  word 
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"agree-       word  "agreement"  must  be  understood  in  its  strict  legal 

ment" 

there  used,  sense  as  including  not  merely  the  terms  of  the  contract,  but 
likewise  the  consideration  upon  which  it  is  founded.  As  to 
this  point  Wain  v.  Warlters  (t)  must  still  be  regarded  as  the 
leading  authority,  although  it  is  no  lojiger  necessary,  as  we 
shall  presently  see,  that  the  consideration  for  which  a  guar- 
antie  was  given  should  be  stated  therein  (u).  There  Lord 
Mlenborough,  C.  J.,  observes,  that  "  It  seems  necessary  for 
effectuating  the  object  of  the  statute,  that  the  consideration 
should  be  set  down  in  writing  as  well  as  the  promise,  for 
otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which 
the  party  charged  may  not  afterwards  be  able  to  prove,  the 
omission  of  which  would  materially  vary  the  promise  by 
turning  that  into  an  absolute  promise  which  was  only  a 
conditional  one ;  and  then  it  would  rest  altogether  on  the 
conscience  of  the  witness  to  assign  another  consideration  in 
the  one  case,  or  to  drop  the  condition  in  the  other,  and 
thus  to  introduce  the  very  frauds  and  perjuries  which  it 
was  the  object  of  the  Act  to  exclude,  by  requiring  that 
the  agreement  should  be  reduced  into  writing,  by  which 
the  consideration  as  well  as  the  promise  would  be  rendered 
certain." 

The  word  "  agreement"  then,  occurring  in  the  4th  section 
of  the  Statute  of  Frauds,  means  an  agreement  complete  as 
regards  its  material  terms  (x),  and  will  be  satisfied  by  a 
writing  which  states  the  names  of  the  parties  {y),  the  suh- 

(t)  5  East,  10,  cited  -pet  Erie,  J.,  E.  99,  100  ;  CabaUero  v.  Slater,  14  C.  B. 

B.  &  E.  980  ;   Powers  v.  Fowler,  4  E.  300. 
&  B.  611,  516.  («)  19   &  20  Vict  c.  97,  s.  3,  cited 

Nuiaerous  cases  upon  the  point  in  post, 
question   are  collected  in  note   (6)  to  (x)  See  Fitzmaurice  v.  Bayley,  9  H. 

French  r.  French,  2  M.  &  Gr.  649  ;  of  L.  Ca.  78  ;   S.  C,  8  E.  &  B.  664 ;  6 

which  see  particularly  Jenkins  t.  Rey-  Id.  868. 

luMs,  3  B.  &  B.  14,  20,  and  Saunders  (y)   Willmms  v.   Lahe,  2  E.   &  B. 

V.  Wakefield,   4  B.  &  Aid.   595,  600.  349,  approved  in  Williams  t.  Byrnes, 

See  also  Bainbridge  v.  Wade,  16  Q.  B.  1  Moo.  P.  C.  C,  N.  S.,  154,  199. 
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ject-matUr  of  the  contract,  and  (except  where  the  instru- 
ment is  a  guarantie),  the  consideration  upon  which  it  is 
founded  {z).  Several  documents,  moreover,  which  on  the 
face  of  them  are  connected  together  by  reference  or  other- 
wise, may  be  put  in  evidence  as  constituting  an  agreement  or 
a  memorandum  or  note  thereof,  sufficient  within  the  statute. 
Upon  the  point  now  adverted  to,  Boydell  v.  Brummond  (a) 
is  a  leading  authority,  and  the  principle  there  acted  upon 
has  in  many  other  cases  been  recognised  (h). 

The  written  agreement  required  under  the  4th  section 
of  the  Statute  of  Frauds  need  be  signed  (c)  by  "  the  party 
to  be  charged  therewith "  only  (d).  In  Laythoarp  v. 
Bryant  (e),  the  vendor  of  leasehold  premises  who  had  not 
signed  the  memorandum  of  sale  was  held  entitled  to  sue 
the  purchaser  who  had  signed  it,  the  words  of  the  4th  sec- 
tion of  the  statute  being  deemed  explicit,  and  being  thought 
to  afford  a  ready  answer  to  the  argument  founded  on  '  want 
of  mutuality'  (/).  "It  is  said,"  observed  Timdal,  C.  J.,  in 
the  case  just  mentioned,  "  that  unless  the  defendant  signs 
there  is  a  want  of  mutuality.  Whose  fault  is  that  ?  The 
defendant  might  have  required  the  vendor's  signature  to  the 
contract ;  but  the  object  of  the  statute  was  to  secure  the  de- 


(s)  Per  Tindal,  C.  J.,  Laythoarp  v.       Johnson  v.  Dodgson,  2  M.  &  W.  653  ; 

Bryant,  2  Bing.  N.   C.   744  ;  Roberts      Allen  y.  Bennet,  3  Taunt.  175. 

T.  Tucker,  3  Exeh.  632  ;   Sweet  t.  Lee,  (c)  The  Statute  of  Frauds  does  not 

3  M.  &  Grr.  452.  require   a   document  to  be  subscribed 

(a)  11  East,  142.  but  signed  ;   a  signature  will  be  suffi- 

(6)  Per  WiUixums,  J.,  Peek  v.  North      cient  if  it  authenticates    and  governs 

every  part  of  the  instrument ;   Caton  v. 
Oaton,  L.  K.  2  H.  L.  127. 

((i )  As  to  signing  by  an  agent,  see 
the  remarks  in  connection  with  s.  17, 
post. 

(c)  2  Bing.  N.  C.  735  ;  Liverpool 
Borotyh  Bank  v.  Eccles,  4  H.  &  N. 
139,  recognising  Laythoarp  v,  Bi-yant, 
supra. 

(/)  Ante,  p.  305. 


S.   C,  E.  B.  &E.  958, 
1000  ;  «  C,  10  H.  L.  Ca.  473  ;  Ridt, 
way  V.  Wharton,  6  H.   L.  Ca.  238 
Saunderson  v.  Jackson,  2  B.  &  P.  238, 
and   cases   cited  Id.    (a) ;    Dobell  t 
HuteUnson,   3  Ad.  &  E.   355,   371 
Jackson  v.  Lowe,  1  Bing.  9  ;  Philli- 
more  v.  Barry,  1  Camp.   513 ;  Mam 
mersley  v.  Baron  de  Biel,  12  CI.  &  F, 
45 ;  GoWkam  v.  Showier,  3  C.  B.  312 
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fendanta."  It  is  settled  that  a  written  proposal,  containing 
the  terms  of  a  projected  contract,  signed  by  the  defendant, 
and  assented  to  orally  by  the  plaintiff,  will  satisfy  the  4th 
section  of  the  statute  (gr). 

Let  us  now  consider  for  a  moment  what  consequences  will 
result  from  a  non-compliance  with  the  requirements  con- 
tained in  the  concluding  portion  of  the  4th  section  of  the 
Act.  To  satisfy  ourselves  with  regard  to  these  consequences, 
we  must  look  at  the  introductory  part  of  the  same  section, 
which  says,  that  "  no  action  shall  be  brought "  in  any  of  the 
various  cases  subsequently  specified,  unless  the  directions  of 
the  legislature  have  been  complied  with ;  but  it  does  not 
say  that,  in  the  event  of  non-compliance  therewith,  the  con- 
tract itself  shall  be  void  ;  and  the  distinction  here  suggested 
may  sometimes  be  material  (]i). 

Bearing  in  mind  the  preceding  observations,  let  us  make 

some  inquiry  respecting  each  of  the  five  specific  clauses  into 

which  the  4th  section  of  the  Statute  of  Frauds  is  divisible  ; 

Promise  by  and,   first,  as  to  "  any  special  promise "  by  an  executor  or 

executor  -      .     .  -  p   i  • 

&c.,toan-    admimstrator  "to  answer  damages  out  of  his  own  estate." 

ewer  dam-  " 

BonaUy'"  •'"'^  Order  that  an  action  may  be  maintainable  against  the 
personal  representative  upon  such  a  promise,  a  writing  signed 
by  him  or  his  agent  must  be  produced  in  evidence,  contain- 
ing the  promise,  and  disclosing — ^not  necessarily  in  express 
terms,  but  at  all  events  by  its  tenor — the  consideration  upon 
which  the  promise  is   founded  (i).     A  proposal  made  and 

(g)  Smith  v.  Neale,  2  C.  B.,  N.  S.,  Towng,  12  East,  513 ;  per  Tindal,  C. 

67,   recognised  in  Reuss  v.   Ficksley,  J.,  Sweet  y.  Lee,  4  Scott,  ST.  K.,  90. 
L.  E.  1  Ex.  342  ;  in  Liverpool  Boroitffh  {i)  Eann  v.  Hughes,  7  T.   R.  350, 

BanJc  V.  Secies,  4  H.  &  W.  139  ;   and  n.  ;  S.  C,  i  Bro.  P.  C.  27. 
in  North  Staffordshire  B.  C. -v.  Peek,  K  "Tke    common  law    requires  that 

B.  &  E.  994  ;  S.C.,  10  H.  L.  Ca.  473  ;  there  should  be  a  sufficient  oonsidera- 

Watts  r.  Ainsworth,  1  H.  &  0.  83.  tion  to  support  the  promise  ;  and  the 

(h)  Leroux  y.  Brown,  12  C.  B.  801.  statute  adds  a  still  further   requisite. 

As  to  the  effect  of  that  part  of  the  4th  namely,  that  the  promise  should  be  in 

section  of  the  Statute  of  Frauds  con-  writing  ;"  1  Wms.  Saund.  211  (2). 
sidered    in    the    text,  see   Griffith  v. 


THE   STATUTE  OF  FRAUDS.  385 

accepted  in  writing,  which  was  not  intended  to  operate  as  an 
unqualified  promise,  but  to  form  a  part  only  of  a  suggested 
arrangement  which  was  not,  in  its  entirety,  acquiesced  in 
by  the  other  party,  will  not  satisfy  the  statute  (j).  Where 
the  plaintiff  declared  in  assumpsit  that  the  defendant's  tes- 
tator was  indebted  to  a  third  party,  who  after  the  testator's 
death  assigned  the  debt  to  the  plaintiff,  and  appointed  him 
to  receive  it  to  his  own  use  ;  and  that  the  defendant  in  con- 
sideration that  the  plaintiff  would  accept  the  defendant  as 
his  debtor,  promised  to  pay  it  to  the  plaintiff;  the  consi- 
deration alleged  was  held  to  be  insufficient  to  support  the 
promise,  so  as  to  charge  the  defendant  personally  (Jc).  If, 
however,  in  this  case,  the  promise  had  been  in  consideration 
of  forbearance  by  the  assignee  of  the  debt  to  sue  the  executor, 
that  would  have  been  a  valid  consideration  in  law  (l). 

The  second  clause  of  the  4th  section  of  the  Statute  of  promise  to 

-n  T  •    1  •  Pill       answer  for 

irauds  concerns  "  any  special  promise  to  answer  lor  the  debt,  debt,  &o.,  of 

another, 

default,  or  miscarriages  of  another  person."  Upon  which  it 
is  enacted,  that  "no  action  shall  be  brought"  unless  the 
agreement  containing  such  promise  be  "  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised." 

A  guarantie  is,  in  fact,  a  promise  to  answer  for  the  pay-  or  guaran- 

ties. 

ment  of  some  debt,  or  the  performance  of  some  duty,  in  the 
event  of  the  failure  of  another  person,  who  is  in  the  first 
instance  liable  for  such  payment  or  performance  (m),  and 
consequently  must,  in  order  that  an  action  may  lie  upon  it, 
be  in  writiag  (n). 

As  to  the  form  of  this  instrument,  it  will  suffice  to  ob- 
serve, 1st.  That  the  intention  of  the  guarantor  with  regard 

(j)   SwmUton  v.  Terry,  11   C.   B.  p.  1 ;   Mallet  v.  Batenum,  L.  R.  1  C. 

954.  P.  163  ;  S.   0.,  16  C.  B.,  N.  S.,  530. 

(h)  Fm-thy.  Stanton,  1  Saiind.  210.  As  to  withdra-wiiig  a   guarantie,    see 

See  NeUon  v.  Serle,  4  M.  &  W.  795.  Gramt  t.  Oamplell,  6  Dow.,  239,  252. 

(I)  1  Wms.  Saund. ,  6tli  ed. ,  209  a  (1).  (n)  See  Fish  v.  Hulchmson,  2  Wills. 

(m)  See  Pell  on  Guar.,    2nd    ed.,  94;  Chater  y.  Beckett,  7  T.  R.  201. 

c  c 


386  THE   STATUTE   OF    FRAUDS. 

to  the  period  during  which  the  guarantie  is  to  be  in  force 
should  be  clearly  expressed,  otherwise  embarrassing  ques- 
tions of  construction  may  arise.  The  guarantor  should  say 
whether  he  means  to  be  liable  for  future  advances  only,  or 
for  past  as  well  as  future  advances  (o)  ;  2iidly.  Inasmuch  as 
the  4th  section  of  the  Statute  of  Frauds  does  not  require  the 
contract  itself  to  be  in  writing  but  a  memorandum  of  it,  and 
as  a  memorandum,  properly  signed,  of  a  by-gone  contract  is 
sufficient  to  satisfy  the  Act,  if  words  be  introduced  into  a 
paper  signed  by  "  the  party  to  be  charged ;  "  or  if  an  altera- 
tion be  made  in  it ;  the  addition  or  alteration  thus  made 
may  be  considered  as  authenticated  by  the  signature  already 
on  the  instrument,  provided  it  be  plain  that  it  was  meant  to 
be  so  authenticated  ( p). 

The  special  promise  above  mentioned  must,  according  to 
the  rule  stated  in  the  preceding  chapter,  be  founded  on  a 
good  consideration,  though  by  the  19  &  20  Vict.  c.  97,  s.  3, 
it  shall  not  "  be  deemed  invalid  to  support  an  action,  suit,  or 
other  proceeding,  to  charge  the  person  by  whom  such  pro- 
mise shall  have  been  made,  by  reason  only  that  the  conside- 
ration for  such  promise  does  not  appear  in  writing,  or,  by 
necessary  inference,  from  a  written  document," 

The  meaning  of  the  word  "  agreement,"  ascertained  by  the 
various  decisions  noticed  at  page  382,  has,  so  far  as  regards 
the  particular  clause  of  the  4th  section  of  the  Statute  of 
Frauds  now  under  notice,  been  thus  materially  modified,  and 
the  Courts  have  consequently  been  relieved  from  discussing 
the  question,  often  found  most  embarrassing  (g), — Does  the 
consideration  sufficiently  appear  upon  the  face  of  the 
guarantie  ? 

(o)  See  &vom  v.  Batchelor,  1  H.  &  (p)  Bluch    v.    Gomperb,    7    Exeh. 

N.  255  ;    Wood  y.   Priestner,  L.   E.  2  862. 

Ex.    282,  66  ;    Horlor  v.  Carpenter,  3  (q)  See,   for  instance,  Oldershaw  y. 

C.  B.,  N.  S.,  172.      See  also  19  &  20  King,  2  H.  &  N.  517,  390  ;  cited  per 

Vict.  c.  97,  s.  4  ;    Bachhouse  v.  Hall,  Bramwell,  B.,  Hood  v.  Grace,  7  H.  & 

6  B.  &  S.  507.  N.  497. 
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But,  altbough  the  recent  statute  abrogates  the  rule  laid 
down  in  Wain  v.  Warlters  (r),  and  enables  a  plaintiff  to  give 
parol  evidence  of  the  consideration  for  a  guarantie,  it  must 
be  borne  in  mind  that  "  a  consideration  expressed  in  writing 
formerly  discharged  two  offices  :  it  sustained  the  promise  and 
might  also  explain  it.  Now,  however,  parol  evidence,  though 
it  may  supply  the  consideration,  cannot  go  further  and 
explain  the  promise  "  (s). 

Let  us  in  the  next  place  briefly  consider  what  cases  are 
within,  and  what  are  excluded  from,  the  operation  of  that 
particular  clause  of  the  Statute  of  Frauds,  the  effect  whereof 
we  have  been  discussing.  The  claiise  in  question  applies 
where  the  object  of  the  party  seeking  to  avail  himself  of  the 
guarantie  is  to  charge  the  defendant  upon  his  promise  "  to 
answer  for  the  debt,  default,  or  miscarriages  of  another."  It 
has,  therefore,  no  application  where  the  evidence  adduced 
discloses  a  direct  liability  attaching  to  the  guarantor  (<),  or 
an  absolute  transfer  of  liability  to  him  from  the  original 
debtor.  Where  the  individual  whose  debt  is  said  to  have 
been  guarantied  ceases  altogether,  upon  the  so-called  gua- 
rantie being  given,  to  be  liable,  there  the  transaction  in 
question  is  not  one  which  requires  to  be  evidenced  by  writing 
within  the  Statute  of  Frauds.  In  Birkmyr  v.  Darnell  (u), 
the  distinction  between  a  direct  and  a  collateral  liability  is 
thus  illustrated  by  the  Court :  "  If,"  they  say,  "  two  come  to 
a  shop,  and  one  buys,  and  the  other,  to  gain  him  credit. 


(r)  Ante,  p.  382.  Aubert,  2  East,  325;  Liverpool  Borough 

(s)  Judgm.,  Holmes  v.   Mitchell,  7  BanJc  v.  Logan,  5  H.  &  N.  464. 
C.  B.,  N.  S.,   370,  adopted  per  Wil-  (u)  Salk.  27  ;    TomlinsonY.  Gell,  6 

liamis,  J.,  Peek  v.  North  Staffordshire  Ad.  &  E.  564  ;  Butcher  v.  Stewart,  11 

R.    a,  29  L.  J.,  Q.   B.,  103  ;  8.  C,  M.  &  W.  857  ;    Goodman  v.  Chase,  1 

E.  B.  &  E.  958,  10  H.  L.  Ca.  473.  B.  &  Aid.   297  ;   Bird  v.  Gammon,  3 

{t)  Forth  v.  Stanton,  1  Wms.  Saund.  Bing.   N.  C.   889  ;    Browning  v.  Stal- 

2116;    Fitzgerald  v.  Dressier,  7  C.  lard,  5  taani.  i60  ;  Andrews  y.  Smith, 

B.,  N.  S.,  374  ;  Reader  t.  Kingham,  2  Cr.  M.  &  R.  627  ;  Dixon  v.  Hatfield, 

13   C.    B.,    N.    S.  344;  Macrory  v.  2  Bing.  439;   Laney.  Bwrghart,  1  Q. 

Scott,  5  Exch.  907,  citing  Casing  v.  B.  933. 

0  0  2 
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promises  the  seller,  'If  he  does  not  pay  you  I  will,'  this  is  a 
collateral  undertaking,  and  void  without  writing  by  the 
Statute  of  Frauds.  But  if,  he  says,  'Let  him  have  the  goods, 
I  will  see  you  paid,'  this  is  an  undertaking  as  for  himself,  and 
he  shall  be  intended  to  be  the  very  buyer,  and  the  other 
to  act  but  as  his  servant."  It  should  be  observed,  that  the 
cases  here  put  by  the  Court  are  meant  as  examples  merely, 
and  by  way  of  showing  that  the  surrounding  circumstances 
must  be  looked  at,  with  a  view  to  determining  whether  a 
particular  transaction  does  or  does  not  amount  to  a  guarantie  • 
within  the  Statute  of  Frauds.  The  question  will  in  trath 
be  one  of  fact,  as  may  be  seen  by  comparing  the  case  of 
Matson  v.  Wharam  (x)  with  that  of  Birkmyr  v.  Darnell 
just  cited. 

The  subject  before  us  is  explained  in  the  notes  to  Wms. 
Saund.  (y),  where  it  is  said  that  the  subject  of  inquiry  at 
Nisi  Prius  very  often  is — ^to  whom  was  credit  given  1  and 
such  nice  distinctions  have  been  taken  on  the  wording  of 
the  promise  as  to  make  it  impossible  to  lay  down  any 
precise  rule  of  construction  with  reference  to  it ;  but  the 
jury  must  determine  to  whom  the  credit  was  given.  If 
it  appears  that  the  credit  was  given  to  the  defendant — ^that 
is,  if  the  goods,  &c.,  were  really  sold  to  him,  the  statute 
then  cannot  apply.  But  if  it  appears  that  the  person  for 
whose  use  the  goods  were  furnished  is  liable,  and  a  suffi- 
cient promise  in  writing  by  the  defendant  to  pay  the  debt 
is  produced,  the  plaintiff  then  will  be  entitled  to  recover, 
if  he  declare  specially  upon  the  promise  in  question  as 
collateral  (z).  "  If,"  observes  Pollock,  C.  B.,  in  a  recent 
case  (z),  "  a  man  says  to  another,  '  If  you  wiU  at  my  re- 
quest  put  your  name  to  a  bill   of  exchange,  I  will  save 


(x)  2  T.  B.  80.  (s)  Satson  v.  King,  4  H.  &  N.  739, 

{y)  1   Wms.   Saund.,   6tli   ed.,    211  7 iO,  commenting  on  Green  y.  Cressiodl, 

b,  V.  See  Walker  v.  Hill,  5  H.  &  N.  10  Ad.  &  E.  453,  459. 

419. 
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you  harmless,'  that  is  not  within  the  statute.  It  is  not 
a  responsibility  for  the  debt  of  another.  It  amounts  to  a 
contract  by  one  that  if  the  other  wiU  put  himself  in  a 
certain  situation,  the  first  will  indemnify  him  against  the 
consequences." 

Such  being  the  general  mode  of  determining  whether 
a  case  is  or  is  not  within  the  statute,  it  may  be  well  to 
specify  the  following  states  of  facts,  in  which  it  has  been 
held  or  intimated  by  the  Court  that  the  statute  would  not 

apply  :— 

1.  If  A.  agree  to  accept  C,  a  debtor  of  B.,  as  his  debtor 
in  lieu  of  B.,  such  an  arrangement  clearly  involves  a  transfer 
of  liabihty  from  B.  to  C,  and  is  very  different  from  a  guarantie 
by  C.  as  surety  of  B.'s  debt  to  A.  (a) :  here  consequently  the 
statute  does  not  apply. 

2.  The  statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  already  or  is  to  become  answer- 
able. It  must  be  a  promise  to  be  answerable  for  a  debt  of 
or  a  default  in  some  duty  by  that  other  person  towards  the 
promisee  (b). 

3.  If  A.  undertake  to  B.  that  C.  shall  do  a  particular 
thing,  no  privity  existing  between  B.  and  C,  the  liability 
assumed  by  A.  will  be  direct,  and  not  collateral  (c). 

4.  Where,  in  consideration  of  a  del  credere  commission,  A. 
undertakes  to  be  responsible  to  B.  for  due  payment  of  the 
purchase-money  of  goods  to  be  sold  through  the  agency  of 
A.,  this  undertaking  does  not  fall  within  the  statute,  and 
need  not  be  in  writing  (cZ) ;  for,  though  the  engagement 
thus  entered  into  by  A.  Tnay  terminate  in  a  liability  to  pay 

(a)    Judgm.,    Chdl  v.    Lindsay,    i  (d )  Couturier  v.  Hastie,  S  ETch.  iO ; 

Exch.  52.  the  judgment  in   wMoh   case   was   re- 

(6)  Mwrgreaves  v.   Pa/rsons,  13  M.  rersed  in  error  on  -■  point  other  than 

&  W.  561,  570  ;   Reader  t.  Kinghcum,  that  mentioned  in  the  text :  see  Sastie 

13  C.  B.,  N.  S.,  Zii,  353,  356  ;  C^-vpps  v.  Cmtwrier,  9  Exch.  102  ;  8.  C,  5  H. 

V.  Sartnoll,  4  B.  &  S.  iU.  L.   Ca.  673.    See  Re  WUIU,  i  Exch. 

(c)  Hargreames  v.  Parsons,  supra.  530. 
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the  debt  of  another,  that  is  not  the  immediate  object  for 
which  the  consideration  is  given  (e). 

The  clause  before  us  applies,  however,  to  promises  to 
answer  for  the  tortious  default  or  miscarriage  of  another  as 
well  as  for  his  breach  of  contract ;  and,  accordingly,  where 
A.  had,  without  leave,  ridden  the  plaintiff's  horse  and  caused 
his  death,  a  promise  by  the  defendant  to  pay  the  plaintiff 
the  damage  which  he  had  sustained,  in  consideration  of  the 
plaintiff  forbearing  to  sue  A.,  was  held  to  be  void  because 
not  in  writing  (/). 

The  policy  of  the  particular  clause  of  the  Statute  of 
Frauds  under  consideration,  obviously  was  to  prevent  that 
fraud  and  perjury  which  had  been  found  by  experience  or 
was  thought  likely  to  arise  from  trusting  to  evidence  of 
less  authority  than  that  of  a  written  document,  for  fixing 
upon  a  defendant  the  responsibility  for  the  debt,  default, 
or  miscarriage  for  which  another  person  was  primarily 
Uable  (gr).  The  clause  in  question  seems  to  have  success- 
fully accomplished  its  object  until  a  mode  was  discovered  of 
evading  it  by  shaping  the  demand,  not  upon  a  special  pro- 
mise of  the  defendant,  which  is  within  the  letter  of  the  sta- 
tute, but,  upon  a  tort  or  wrong  done  to  the  plaintiff  by  some 
false  or  fraudulent  representation  of  the  defendant,  made  in 
order  to  induce  him  (the  plaintiff)  to  contract  with  some 
third  party  ;  evidence  of  such  representation  when  oral  only, 
and  insufficient  therefore  by  reason  of  the  statute  to  support 
an  action  ex  contractu,  being  relied  upon  to  sustain  an 
action  on  the  case  (Ji). 

It  was  to  remedy  the  inconvenience  resulting  from  the 
frequency  of  actions  framed  in  the  manner  just  described,  of 
which  Pasley  v.  Freeman  (i)   offers  the  first  reported  ex- 

(e)  Judgm.,  8  Exch.  55,  56.  W.  117. 

(/)  1  Wms.   Saund.,  6th  ed.,  211  c  {k)  See  per  Parke,  B.,  1   M.  &  W. 

(1),  citing  Kirhham  v.  Maria;  2  B.  &  Hi. 

Aid.  613.  (i)  3  T.  E.  61 

{g)  Per  Lord  AUnger,  C.  B.,  1  M.  & 
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ample,  that  Lord  Tenterden  introduced  into  the  stat.  9  Geo.  stat.9Geo.4, 
4,  c.  14,  its  6th  section  (/c),  which  enacts,  that  "no  action 
shall  be  brought  whereby  to  charge  any  person  upon  or  by 
reason  of  any  representation  or  assurance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  any  other  person,  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit,  money, 
or  goods  upon  (V),  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith." 

The  general  scope  of  the  foregoing  section,  and  especially 
the  precise  meaning  which  should  be  assigned  to  the  word 
"  ability "  therein  used,  were  much  discussed  in  the  case  of 
Lyde  v.  Barnard  (m),  to  which,  as  the  point  there  raised  was 
not  finally  determined,  owing  to  a  difference  of  opinion 
.amongst  the  members  of  the  Court,  and  yet  remains  un- 
settled, a  bare  reference  will  here  suffice  (»).  The  require- 
ments of  this  section  will  be  satisfied  if  a  false  representation 
in  writing  be  made  which  substantially  contributed  to  the 
damage  complained  of,  although  an  oral  representation  by 
the  defendant  may  in  part  have  contributed  to  it  (o).  As- 
suming, however,  that  an  agreement  really  falls  within  that 
part  of  the  4th  section  of  the  Statute  of  Frauds  latterly  con- 
sidered, or  within  the  6th  section  of  Lord  Tenterden's  Act, 
and  must  therefore  be  in  writing,  one  thing  is  quite  clear, 
viz.,  that  when  so  written  it  cannot  afterwards  be  varied  or 
altered  orally,  for  otherwise  the  intentions  of  the  legislature 
might  manifestly  be  thwarted.  This  is  a  principle  to  which 
I  have  already  had  occasion  to  refer,  and  which  is  recognised 

(h)  As  to  wHcli,  see  per  Pollock,  C.  Swann  v.  Phillips,  8  Ad.  &  E.  457  ; 

B.,  18  C.  B.  381.  Haslock  v.  Fergusson,  7  Ad.  &  E.  86  ; 

(I)  Aa  to  the  error  here  apparent  in  BevauxY.  Stdnkdler,  6Bing.  N.  C.  84. 

the  wording  of  the  Act,  see  1  M.  &  W.  See  Turidey  t.  Macgregor,  6  M.  &  Gr. 

104,  110,  115,  123.  46. 

(m)  1  M.  &  W.  101.  (o)  Tatton  v.  Wade,  18  C.  B.  371. 

(n)  The  statute  was  held  to  apply  in 


made  upon 
considera- 
tion of 
marriage. 
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in  equity  as  well  as  at  law,  as  will  be  seen  by  looking  at  the 
judgment  in  Emmet  v.  Bewhurat  (p),  where  several  authori- 
ties bearing  upon  the  subject  before  us  are  collected. 

£?"''"™J^  The  third  clause  of  the  4th  section  of  the  Statute  of 
Frauds  has  reference  to  "any  agreement  made  upon  con- 
sideration of  marriage."  It  may  be  dismissed  with  the 
remark,  that  these  words  do  not  apply  to  a  promise  to 
marry  (g),  but  merely  to  contracts  for  the  performance  of 
collateral  acts  in  consideration  of  marriage  (r). 

Contract  Passiug  ou  then  to  the  next  clause,  which  concerns  actions 

concerning  ^ 

laud,  die.  brought  to  charge  any  person  "  upon  any  contract  or  (s)  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them."  It  has  been  observed,  that  the  words 
"  lands,  tenements,  or  hereditaments  "  here  used,  seem  to 
have  been  intended  by  the  legislature  as  equivalent  to  "  fee 
simple ; "  and  the  words  "  any  interest  in  or  concerning 
them  "  seem  to  have  been  used  to  denote  a  chattel  interest, 
or  some  interest  less  than  the  fee  simple  (t).  In  regard  to 
the  true  meaning  of  these  latter  words  doubt  has  not  unfre- 
quently  been  felt.  What  is  an  interest  in  or  concerning 
land  ?  What  is  "  a  contract  of  an  interest  in  lands  "  (u)  1 
To  these  questions  conflicting  answers  have,  under  special 
circumstances,  been  given  ;  but,  nevertheless,  the  priaciples 
which  are  to  guide  us  in  replying  to  them  are  now  very 
definitely  ascertained.  Little  hesitation  need  be  felt  in 
affirming  that  an  agreement  to  convey  an  equity  of  redemp- 
tion (x)  ;  a  contract  under  which  the  plaintiff,  in  consideration 
of  a  sum  of  money,  agi-ees  to  surrender  his  tenancy,  and  to 

(p)  3  Mac.  &  G.  587,  596.  G.  571,  572. 

(g)  Corky.  Baker,  1  Str.  34;  Har-  (s)  The   word   "of"  was  here  pro- 

rison  v.   Cage,  1   Ld.   Raym.   386,   ad  bably  intended. 

fin.     See  Jorden  v.  Money,  5  H.  L.  Ca.  («)  Per  LitUedale,  J.,  Bvans  t.  Bo- 

185.  lerts,  5  B.  &  C.  839,  and  in  Smith  v. 

(r)  See  Montacute  v.  Maxwell,  1  P.  Swman,  9  B.  &  C.  573. 

Wms.  618  ;    S.   C,  Pree.  Chanc.  526  ;  («)  See  per  Bayley,  B.,   1  C.  &  J. 

Hammersley  t.  De  Bid,  12  CI.  &  F.  397. 

45,  cited  Zasserece  T.  Tierney,  1  Mac.  &  (x)  Massey  v.  Johnson,  1  Exch.  241. 
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procure  the  defendant  to  be  accepted  in  his  place  (2/) ;  a 
contract  to  let  furnished  lodgings  (z),  provided  that  the 
executory  contract  if  executed  would  have  conferred  such  an 
interest  or  property  in  land  as  to  give  a  right  to  maintain  a 
possessory  action  (a) ;  or,  an  agreement  for  a  future  lease  of 
land  (6) ;  or,  a  contract  whereby  the  plaintiff  agrees  to  let 
a  house  to  the  defendant,  to  sell  him  certain  furniture  and 
fixtures  therewith,  and  to  make  certain  alterations  and  im- 
provements therein,  the  defendant  on  his  part  agreeing  to 
take  the  house  and  to  pay  for  the  furniture,  fixtures,  and 
alterations — is  within  the  statute  (c).  So,  where  A.,  being 
possessed  of  a  messuage  and  premises  for  the  residue  of  a 
tenn  of  years,  agreed  with  B.  to  relinquish  possession  to  him, 
and  to  suffer  him  to  become  tenant  of  the  premises  for  the 
residue  of  the  term,  in  consideration  of  B.'s  paying  a  sum  of 
money  towards  the  dilapidations,  this  was  held  to  be  within 
the  Act  (6).  Where,  indeed,  anything  is  done  which  sub- 
stantially amounts  to  a  parting  with  an  interest  in  land,  or 
which  relates  to  the  sale  of  such  an  interest,  the  agreement 
is  within  the  statute  (e). 

(y)  CocHng  v.  Ward,  1  C.  B.  858,  But  if  the  transfer  of  an  interest  in 

followed  in  Kdly  r.  Webster,  12  C.  B.  land  be  effected,  and  the  transferee  ad- 

283,  and  in  Smwrt  v.  HwrAing,  15  C.  mits  to  the  transferor  that  he  owes  him 

B.  652.      See  Lavery  v.  Turley,  6  H.  the    stipulated   price,    the   amount   in 

&  N.  239  ;  In  re  Laycoch  t.  Pickles,  i  question  may  be  recovered  in  a  count 

B.  &  S.  497.  upon  an  account  stated  :    Cocking  t. 
(z)  Edge  t.  Strafford,    1    C.  &  J.  Ward,  1  C.  B.  858 ;    In  re  Laycoch 

391 ;  Irmvan  t.  Stamp,  1  Stark.  N.  P.       v.   Pickles,   4  B.  &  S.  497  ;  and  see 

C.  12.  Lemere  t.  EUiott,   6  H.   &  N.   656 ; 

(a)  Per  Blackburn,  J.,  Wright  v.  ai-g.,  12  C.  B.  287-9 ;  Teall  v.  Auty,  4 
Stavert,  2  E.  &  B.  729.  Moore,  542. 

(b)  Poquet  v.  Moor,  7  Exch.  870.  A  contract  for  investigating  the  title 

(c)  Vaughan  v.  Saneock,  3  C.  B.  to  land  has  been  held  not  to  be  within 
766  ;  Mechden  v.  WaMace,  7  Ad.  &  the  statute  :  Jeakes  v.  White,  6  Exch. 
E.  49  ;  Earl  of  FaVmouth  v.  Thomas,  873.  Nor  is  a  contract  for  the  sale  of 
1  C.  &  M.  89.  shares  in  a  railway  company,  Bradley 

{d)  Buttemere   v.  Mayes,    5   M.  &  v.  Boldswm-th,  3  M.  &  W.  422  ;  or  in 

W.  456.  a  waterworks  company,  Bligh  v.  Brent, 

(e)  Per  Maide,  J.,  KeUyv.  Webster,  2  T.  &  C.  268  ;   or  in  a  mining  com- 

12  C.  B.  289,  290.  pany  conducted  on  the  cost-book  priu- 
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Where,  indeed,  as  recently  remarked,  "  a  contract  consists 
of  two  collateral  agi-eements,  one  only  of  which  relates  to  an 
interest  in  land,  then,  if  that  part  of  the  contract  has  been 
executed,  the  fact  of  the  whole  contract  not  being  in  writing 
will  not  preclude  an  action  on  the  other  part  founded  on  a 
promise  to  be  performed  after  such  execution  (/).  But  one 
contract  founded  upon  one  consideration  cannot  be  bisected 
so  as  to  make  a  new  contract  and  a  new  consideration  out  of 
one  half"  C^). 

Let  us  now  turn  for  a  moment  to  notice  a  class  of  cases 
differing  somewhat  from  the  above,  and  presenting  greater 
difficulty,  viz.,  those  which  concern  things  annexed  to  land 
and  falling  within  the  operation  of  a  well-established  maxim, 
Quicquld  plantatur  solo  solo  cedit  Qi), — whatever  is  affixed 
to  the  soil  becomes  presumably  (i)  in  contemplation  of  law 
a  part  of  it  and  subjected  to  the  same  incidents  as  the  soil 
itself  Under  this  subdivision  of  my  subject,  I  shall  speak, 
first,  of  the  growing  produce  of  land,  such  as  crops,  fruit,  and 
the  like ;  secondly,  of  fixtures. 

Now,  it  is  to  be  observed  that  Lord  Coke  carefully  distin- 
guishes between  land  and  the  growing  produce  of  the  land. 
Upon  the  death  of  tenant  for  life,  he  says  (k),  although  the 
land  belongs  to  the  reversioner,  the  growing  crop  goes  to  the 
executor  of  the  tenant  for  life  as  part  of  his  personal  estate. 
So,  if  a  man  be  seised  of  land  in  right  of  his  wife,  and  sow 
the  ground,  and  die,  his  executors  shall  have  the  corn  ;  and 
if  his  wife  die  before  him,  he  shall  have  it ;  for,  although 
upon  the  death  of  the  husband  or  wife  the  interest  of  the 

ciple,    Watson    v.  Spratley,  10  Exch.  (/)  Green  v.  Saddington,  7  E.  &  B. 

222  (as  to  whicli  see,   per  Maule,  J.,  503. 

Toppin  T.  Lomas,    16    C.    B.    161)  ;  (g)  Per  Lord  Campheli,  C.  J.,  ffodg-. 

Powell  Y.  Jessopp,  18  C.  B.  336.     See  son  t.  Johnson,  E.  B.  &  E.  689,  690. 

Walker  y.  Bartlett,  Id.  845.  {h)  As  to  which,  see  Leg.  Max.,   4th 

Goss  Y.  Lord  N%yent,  5  B.  &  Ad.  ed.,  387. 

58,  which  shows  that  a  written  con-  (t)  See  Lancaster  v.  Eve,  5  C.  B., 

tract  for  the  sale   of   land   cannot   be  N.  S.,  717,  727. 

varied  orally,  i?  cited  post.  {h)  Co.  Litt.  35  b. 


THE   STATUTE   OF  FRAUDS.  895 

former  in  the  land  ceases,  yet  the  growing  corn  is  considered 
as  part  of  his  personal  estate,  and  belongs  to  him  or  his 
executors.  In  these  cases,  Lord  Coke  considers  the  growing 
produce  of  the  land  as  a  personal  chattel  independent  of  and 
distinct  from  the  land  itself.  And,  reasoning  by  analogy 
to  what  is  here  said,  our  Courts  have  held,  that  a  sale  of 
any  growing  produce  of  the  earth  (reared  by  labour  and 
expense),  in  actual  existence  at  the  time  of  the  contract, 
whether  it  be  in  a  state  of  maturity  or  not,  is  to  be  con- 
sidered not  as  a  sale  of  an  interest  in  or  concerning  land 
within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds,  but  rather  as  a  contract  for  the  sale  of  goods,  wares, 
and  merchandises  within  the  I7th  section  of  the  Act  (I). 

A  contract,  accordingly,  for  the  sale  of  growing  potatoes, 
which  come  within  the  description  of  emblements,  and  are 
deemed  chattels  by  reason  of  their  being  raised  by  labour 
and  manurance,  is  not  required  to  be  in  writing  (m),  whereas 
growing  grass  does  not  come  within  the  description  of  goods 
and  chattels,  it  goes  to  the  heir  and  not  to  the  executor,  and 
cannot  be  taken  under  a  fi.  fa.  {n) ;  and  these  latter  remarks 
are  also  applicable  to  growing  fruit  (o)  and  to  growing 
trees  (p),  unless,  indeed,  it  clearly  appear  from  the  terms 
or  nature  of  the  particular  contract,  that  the  parties  to 
it  were  dealing  exclusively  with  the  produce  of  the  trees 
when  they  should  be  cut  down  and  severed  from  the 
freehold  (5). 

(I)  Evans   v.   Soherts,    5    B.  &  C.  602  ;  Carrincfton  v.  Roots,  2  M.  &  W. 

840-1  :  Judgm.,  10  Ad.  &  E.  758  ;  per  248  ;  Jones  t.  Flint,  10  Ad.  &  E.  753. 
ffidloch,  B.,  1  Y.  &  J.  308 ;   1  Wms.  (0)  Rockodl  t.  PhiUvps,  9  M.  &  W. 

Saund.,  6th  ed.,  277  c.  501. 

(m)  Evans   v.   Roberts,    5   B.   &  C.  (p)  Scorell  v.   Boxall,    1  T.    &   J. 

829  ;    WarwicTc  v.  Bruce,  2  M.  &  (Jr.  396  ;   Com.  Dig.  Biens  (H)  ;    TeaU  v. 

205 ;  Sainshury  V.  Matthews,  4  M.  &  Auty,  i  Moore,  542. 
W.  343  ;  Jones  v.  Flint,  10  Ad.  &  E.  {q)  Smith  v.  Surman,   9   B.  &  C. 

753 ;   PoA-ker  v.  Staniiand,   11  Ea£|t,  561.      See  Watts  v.  Friend,   10  B.  & 

362.  C.  446. 

(71)   Crosby  t.  Wadsworth,    6   East, 
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Tenants'  fixtures  attached  to  (but  not  parcel  of)  the 
freehold  (r)  hear  a  veiy  strong  resemblance,  it  has  been 
observed  (s),  to  those  growing  crops  which  are  not  the  spon- 
taneous produce  of  the  earth,  but  are  raised  by  the  labour 
and  expense  of  the  occupier  of  the  land :  even  whilst  thus 
attached  they  may  be  treated  for  some  purposes  as  chat- 
tels {€) ;  for  instance,  in  most  cases  they  may  be  seized 
and  sold  under  a  fi.  fa.  (w),  and  will  go  in  like  manner 
as  crops  of  corn  or  other  fructus  industriales  to  the  exe- 
cutor (x).  On  the  other  hand,  trover  will  not  lie  for  tenants' 
fixtures  before  severance  {y),  nor  can  they  be  treated  as 
goods  sold  and  delivered  in  an  action  for  their  price  (z). 
They  are,  indeed,  of  a  somewhat  anomalous  character,  and 
whether  or  not  they  fall  within  the  operation  of  the  Statute 
of  Frauds  does  not  appear  on  any  occasion  to  have  been  fully 
and  satisfactorily  determined.  It  is  clear  that  a  contract 
concerning  an  interest  in  land  and  fixtures  must  be  in 
writing  (a) ;  but,  when  things  annexed  to  the  freehold  are 
sold  in  contemplation  of  an  immediate  severance,  and  the 
contract  does  not  transfer  any  interest  whatever  ia  the  soil 
or  freehold,  ex.  gr.,  between  an  outgoing  tenant  at  the  ex- 
piration of  his  term  and  the  incoming  tenant  under  a  new 
demise,  or  wherever  the  subject  of  the  contract  is  in  the 
view  of  the  parties  a  mere  chattel,  as  where  fixtures  have 
been  appraised  and  valued  under  an  oral  agreement  for  their 


{r)  As  to  tte  Tarious  meanings  of  (i)  Judgm.,  1  C.  M.  &  E.  275. 

the  word  "fixtures,"  see  judgm.,  WUt-  («)  Poole's  case,  1  Salk.  368.      Per 

sJiear  y.  CottreU,  1  E.  &  B.  690 ;  Leg.  Parhe,  B.,  fforsfall  v.  Sey,  2  Exch. 

Max.,  4tli  ed.,  404.  779  ;  Rellawell  v.  Eastwood,  6  ExcK 

The  test  by  which  to  distinguish  be-  295  ;   Amos   &  F.   on  Fixt.,  2nd  ed., 

tween  tenant's  and  landlord's  fixtures  pp.  321  et  seq. 

is  specified  in  the  judgm.  HeUawM  v.  (x)  Amos  &  F.  on  Fixt.,  2ud  ed.,  p. 

Eastwood,    6    Exch.   312,    followed  in  180. 

WaterfaU  v.  Penistone,  6  E.  &  B.  876,  (y)  Ante,  p.  127. 

888,  and  distinguished  in  Walmsley  t.  {z)  Lee  v.  Risdon,  7  Taunt.  188. 

MUne,  7  C.  B.,  N.  S.,  115,  130-2.  (a)  KeUy    v.     Webster,    12  C.    B. 

{«)  Per  Littkdak,  J.,  5  B.  &  C.  841.  283. 
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sale,  it  may  reasonably  be  contended  tbat  tbe  Statute  of 
Frauds  does  not  apply  (6). 

If,  however,  an  entire  agreement  be  made  for  the  sale  of 
real  and  personal  estate,  and  the  agreement  as  to  the  land  be 
■within  the  statute  and  void,  it  cannot  be  supported  as  to  the 
personal  property  which  was  sold  with  it  (c). 

The  fifth  clause  of  the  4th  section  of  the  Statute  of  Frauds  Agreement 

not  to  ba 

relates  to  "any  agreement  that  is  not  to  be  performed  within  performed 
the  space  of  one  year  from  the  making  thereof,"  the  meaning  y®^'- 
of  which  words  is  explained  in  Peter  v.  Compton  (d),  where 
it  was  held,  that  if  the  agreement  in  question  is  to  be  per- 
formed upon  a  contingency,  but  is  not  expressly  to  be 
performed  after  the  year,  there,  inasmuch  as  the  contingency 
might  happen  within  the  year,  a  note  in  writing  is  not  neces- 
sary ;  but  contra  where  it  appears  by  the  whole  tenor  of  the 
agreement  that  it  is  to  be  performed  after  the  expiration  of 
the  year  (e). 

Hence  a  contract  for  the  maintenance  of  a  child,  to  enure 
'so  long  as  the  defendant  should  think  proper,'  was  held  not 
to  be  within  the  statute  (/);  whilst,  on  the  other  hand,  a 
contract  for  a  year's  service,  to  commence  at  a  future  day 
is  within  the  statute  as  being  an  agreement  not  to  be  per- 
formed (i.e.,  completely  performed)  within  the  year  (g)  ;  and 
a  contract  for  service  for  more  than  a  year  subject  to  deter- 
mination within  the  year  upon  the  happening  of    a  given 

(6)  Amos  &  F.   on  Fixt.,  2nd  ed.,  leading  authority  upon  the  above  point. 

258  ;  Hallen  v.  Runder,  1  C  M.  &  R.  See  also  M'Kay  v.  Rutherford,  6  Moo. 

266.     See  Petrie  v.  Dawson,  2  Car.  &  P.  C.  C.  413. 

K.  138  ;  Sleddonv.  Crmkshank,  16  M.  (/)  Bouch  v.  Strawhridge,  2  C.  B. 

&  W.  71.  808.      See  Crowhwst  v.  Laverach,  8 

(c)  Sugd.  Cone.  V.  of  the  Law  of  V.  Exch.  208. 

&  P.,  p.  78,  where  the  cases  are  cited  ;  (g)  Bracegvrdle  v.  Meald,    1  B.    & 

Salmon  \.  Watson,  4  Moore,  73.  Aid.  722  ;  Snellmg  v.  Lord  Hunting- 
id)  Skin.  353 ;    Wdls  v.  HoHon,  4  field,  1   C.  M.  &  R.  20.      See  Gaw- 

Bing.  40.  thorne  v.  Cordrey,  13  C.  B.,  N.  S,, 

(e)  Peter  v.  Compton,  supra.     Boy-  406. 

dell  V.  Drummond,  11  East,  142,  is  a 
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event  must  be  in  writing  (Ji).  Should  it,  moreover,  appear 
from  the  nature  of  the  contract  that  its  performance  was 
not  contemplated  within  the  year,  the  mere  circumstance 
that  it  is  defeasible  within  the  year  will  not  take  it  out  of 
the  operation  of  the  statute,  as  shown  by  Birch  v.  Earl  of 
Liverpool  (i)  and  Roberts  v.  Tucker  (Jc). 

It  has,  however,  been  expressly  decided  that  the  clause  of 
the  Act  now  under  notice,  applies  to  such  contracts  only  as 
are  not  to  be  performed  on  either  side  within  the  year  (I). 

An  agreement,  consequently,  whereby  all  that  is  to  be 
done  by  the  plaintiff  constituting  one  entire  consideration 
for  the  defendant's  promise  is  capable  of  being  performed 
within  a  year,  and  no  part  of  what  the  plaintiff  is  to  do 
constituting  such  consideration  is  intended  to  be  postponed 
until  after  the  expiration  of  the  year,  is  not  within  the  4  th 
section  of  the  Act,  notwithstanding  the  performance  on  the 
part  of  the  defendant  is  or  may  be  extended  beyond  that 
period  (m). 

It  follows  from  what  has  been  just  said,  that  the  case  of 
Peter  v.  Compton  already  alluded  to,  might  have  been 
decided  upon  a  ground  other  than  that  on  which  the  judg- 
ment actually  rests,  inasmuch  as  on  looking  at  that  case  it 
will  be  seen  that  the  contract  there  sued  upon  had  in  fact 
been  wholly  executed  by  one  of  the  parties  to  it. 

As  before  stated,  a  proposal  in  writing  signed  by  the 
person  to  be  bound,  and  accepted  orally  by  the  person  to 
whom  it  is  made,  is  a  sufficient  agreement  to  satisfy  the 
statute  (n). 

Where  an  agreement  falls  within  the  words  which  we  have 
been  considering,  and  has  been  reduced  into  writing  under 


(A)  Dobaon  v.  Collis,  1  H.  &;  N.  81.  Ad.  899  ;  per  Tindal,  C.  J.,  Souch  v. 

(i)  9  B.  &  C.  392.  Strawiridge,  2  C.  B.  814. 

(h)  3  Exch.  632,  643.  (m)   SmUh  y.  Neale,  2  C.  B.,  N.  S., 

{I)  Cherry  v.  Heming,  4  Exch.  631,  67. 

affirming  Donellan  v.  Read,   3  B.   &  (ra)   Ante,  p.  384. 
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the  Act,  it  clearly  cannot  be  varied  by  any  subsequent  oral 
contract  between  the  parties.  This  proposition  may  be  illus- 
trated by  the  case  of  Giraud  v.  Richmond  (o),  where  it  was 
held,  that  an  agreement  by  which  the  plaintiff  entered  into 
the  defendant's  service  at  a  salary  payable  yearly  (which 
agreement,  from  its  general  scope  and  nature,  clearly  fell 
within  the  Statute  of  Frauds)  could  not  be  varied  by 
evidence  of  a  subsequent  verbal  agreement  that  the  salary 
should  be  paid  quarterly. 

AU  contracts  for  the  sale  of  goods  when  "  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof,"  are  of  course  within  the  operation  of  that  clause 
of  the  4th  section  of  the  Statute  of  Frauds  which  has  been 
just  noticed.  Contracts  for  the  sale  of  goods  for  the  price  of 
101.  or  upwards  fall  within  the  words  of  its  l7th  section, 
which  will  be  presently  discussed.  Contracts  for  the  sale  of 
goods  at  a  price  less  than  101.,  to  be  performed  within  the 
3'-ear,  are  regulated  by  the  common  law. 

The  following  purely  elementary  propositions  respecting 
the  contract  of  sale  and  its  effects  at  common  law  may  con- 
veniently be  stated  before  we  examine  the  wording  and 
operation  of  the  17th  section  of  the  above-mentioned  Act. 

A  contract  of  sale  is  a  contract  for  the  transfer  of  propertv  Contract  of 
m  consideration  of  money  from  one  man  to  another  (^).      It 
may  be  intended  to  take  effect  in  prcesenti  or  in  futuro  : 
that  is  to  say,  it  may  be  intended  to  pass  the  property  in- 
stanter  or  at  some  future  and  perhaps  unascertained  period. 

To  constitute  a  sale  which  shall  immediately  pass  the  pro- 

(o)  2C.  B.  835;    WUlmms  r.  Jones,  A    "sale  for   cash"   signifies    that 

5  B.  &  C.  108.  "the  seller  shall  have  a  present  right 

ip)  See  2  Bla.  Com.  446.  to  the  money,  or  to  an  action  against 

"A  sale  imports  a  quid  pro  quo  in  the  purchaser  if  the  money  be  not  pre- 

some  way  or  other  enuring  to  the  benefit  sently  paid : "  per  Wilde,  C.  J.,  Nelson 

of  the  party  selling  : "  per  Holroyd,  J.,  ,t.  Pattrick,  3  C.  B.  775. 

4  B.  &  C.  246. 
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perty,  it  is  necessary  that  the  thing  sold  should  be  certain, 
and  that  its  price  should  be  either  ascertained  or  ascertain- 
able (g). 

"  The  omission,"  says  Wilde,  C.  J.,  in  Valpy  v.  Gibson  (r), 
"  of  the  particular  mode  or  time  of  payment,  or  even  of  the 
price  itself  (s),  does  not  necessarily  invalidate  a  contract  of  sale. 
Goods  may  be  sold  and  frequently  are  sold  when  it  is  the 
intention  of  the  parties  to  bind  themselves  by  a  contract 
which  does  not  specify  the  price  or  the  mode  of  payment, 
leaving  them  to  be  settled  by  some  future  agi'eement,  or 
to  be  determined  by  what  is  reasonable  under  the  circum- 
stances." 

Where  a  contract  is  for  the  sale  of  unascertained  goods, 
the  passing  of  the  property  may  depend,  according  to  the 
contract,  either  on  mutual  consent  of  both  the  contracting 
parties,  or  on  the  act  of  the  vendor  communicated  to  the 
purchaser,  or  on  the  act  of  the  vendor  alone  (f). 

If  at  the  time  of  sale  of  specific  goods  the  whole  or  part 
of  the  purchase-money  is  paid  to  the  vendor,  or  if  earnest- 
money,  although  it  be  but  a  penny,  is  handed  over  to  him, 
or  if  the  thing  bought,  or  any  portion  thereof  in  the  name  of 
the  whole,  be  delivered  to  the  vendee,  in  any  one  of  these 
cases  the  effect  of  the  transaction  which  has  taken  place  is 
to  alter  the  property  in  the  goods  in  question,  and  to  transfer 
it  from  the  bargainor  to  the  bargainee  (u).  The  former  of 
these  parties  becoming  entitled  to  sue  for  the  price  of  the 
goods  if  wholly  or  in  part  unpaid,  the  latter,  on  tendering 
the  residue  (if  any)  of  the  purchase-money,  to  recover  the 
goods  themselves  or  the  undelivered  portion  of  them  by 
action  (v). 

(2)  Logan  v.  LeMesurier,  6  Moo.  P.  &  N.  822  ;  S.  C,  3  Id.  484. 

C.  C.  132.  (m)  1   Shepp.   Touch.   224 ;   2  Bla. 

(r)  4  C.  B.  864.  Com.   447  ;    Hinde  v.    Whitehouse,  7 

(s)  Joyce  Y.  Swann,  17  C.  B.,  N.  S.,  East,  558  ;  Gardner  v.  Gi-out,  2  C.  B., 

84.                                                             -  N.  S.,  340;  Noy  Max.  87. 

(t)  Judgm.,  Browne  v.  ffare,  i  H.  [v)  2  Bla.  Com.  448. 


Payment — 
earnest 
given — 
delivery. 
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As  regards  the  effect  of  giving  sometliing  by  way  of 
earnest,  at  common  law,  reference  may  be  made  to  Langfort 
V.  Tiler  (x),  where  Lord  ITolt  ruled  that  earnest  only  binds 
the  bargain,  and  gives  the  party  a  right  to  demand  the  goods 
on  tendering  the  residue  of  the  purchase-money ;  and,  further, 
that  after  earnest  given,  the  vendor  cannot  sell  the  goods  to 
another  without  a  default  in  the  vendee ;  and  therefore,  if 
the  vendee  does  not  come  and  pay  and  take  the  goods,  the 
vendor  ought  to  go  and  request  him,  and  then,  if  he  still 
makes  default,  and  does  not  take  aAvay  the  goods  in  con- 
venient time,  the  agreement  is  dissolved,  and  he  is  at  liberty 
to  sell  them  to  any  other  person. 

Where  a  vendor  and  vendee   agree   as  to  the  sale  and  Delivery— 

°  ^     "whetlier 

purchase  of  a  specific  chattel,  the  moment  the  agreement  is  "^"^^j^^^^g 
made,  the  property  passes  (y),  and  delivery  of  the  chattel  wUl  P™p«"^y- 
not  be  necessary  in  order  to  vest  it  in  the  vendee  (z). 

The  following  authorities  may  be  cited  in  support  of  the 
proposition  just  stated  : — "If  I  sell  my  horse  for  money,  I 
may  keep  him  until  I  am  paid,  but  I  cannot  have  an  action 
of  debt  until  he  be  delivered ;  yet  the  property  of  the  horse 
is,  hy  the  bargain,  in  the  bargainee  or  buyer.  But  if  he 
presently  tender  me  my  money  and  I  refuse  it,  he  may  take 
the  horse  or  have  an  action  of  detinue  "  (a). 

Again,  "  if  I  offer  money  for  a  thing  in  a  market  or  fair, 
and  the  seller  agree  to  take  my  offer,  and  whilst  I  am 
telling  the  money  as  fast  as  I  can,  he  doth  sell  the  thing 
to  another ;  or,  when  I  have  bought  it,  we  agree  that  he 
shall  keep  it  until  I  can  go  home  to  my  house  to  fetch 
the  money ;  in  both  these  cases,  especially  in  the  first, 
the  bargains  are  good,  so  as  the  seller  may  not  sell  them 
afterwards  to  another ;  and  upon  the  payment  or  tender  and 


{x)  1    Salk.    113,    cited   Hmde  v.  (z)  Per  Parke,  J.,  Dixon  v.  Yates, 

WhUeKouse,  7  East,  571.  5  B.  &  Ad.  340. 

iy)  Per  Erie,  J.,   AldHdge  v.  John-  (a)  Noy,  Max.  88. 

ton,  7  B.  &  B.  900. 
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refusal  of  the  money  agreed  upon,  I  may  take  or  recover 
the  things  "  (&). 

So  we  read  in  Blackstone's  Commentaries  (c),  "  if  the 
vendor  says  the  price  of  a  beast  is  four  pounds,  and  the 
vendee  says  he  will  give  four  pounds,  the  bargain  is  struck, 
and  they  neither  of  them  are  at  liberty  to  be  off,  provided 
immediate  possession  be  tendered  by  the  other  side.  But  if 
neither  the  money  be  paid  nor  the  goods  delivered,  nor 
tender  made  nor  any  subsequent  agi'eement  be  entered  into, 
it  is  no  contract,  and  the  owner  may  dispose  of  the  goods  as 
he  pleases  ;"  that  is  to  say,  the  contract,  even  if  at  any 
moment  it  had  been  definitely  concluded  between  the  parties, 
must  nevertheless  be  regarded  as  having  been  rescinded  by 
mutual  consent,  so  that  the  property  ia  the  subject-matter 
of  the  contract  will  not,  under  the  circumstances  here  sup- 
posed, be  altered. 

It  is  clear,  then,  that,  by  the  law  of  England,  which  differs 
in  this  respect  from  the  Roman  law  (d ),  the  property  iu  a 
specific  chattel  may  pass  without  delivery.  It  wiU  so  pass, 
where,  at  the  time  of  the  bargain,  everything  is  already  done, 
which  according  to  the  intention  of  the  parties  was  necessary, 
to  transfer  the  property  (e).  The  reason  of  this  being,  that 
the  very  appropriation  (f)  of  the  chattel  is  equivalent  to 
delivery  by  the  vendor  ;  and  the  assent  of  the  vendee  to  take 
the  specific  chattel  and  to  pay  the  price  is  equivalent  to  his 
accepting  possession.  The  effect  of  the  contract,  therefore,  is 
to  vest  the  property  in  the  bargainee  ( g). 


(6)  1  Shepp.  Touch.  225.  N.    S.,    315.       The  different  senses  in 

(c)  Vol.  ii.,  p.  ii7  ;   Noy,  Max.  87.  which  the  word  "appropriation"  here 

(d)  Traditionibus  et  nsiioapionibus  used  may  be  understood,  are  specified 
dominia  rerum,  non  nudis  pactis,  trans-  by  Parke,  B.,  in  Wait  y.  Baker,  2 
feruntur.  Cod.  2.  3.  20.  Exoh.   8,   9.      See  Sheridan  v.    New 

(e)  WaitY.  Baker,  2Exch.  9.  Quay  Co.,  4C.  B.,  N.  S.,  618. 

(/)  See  Larigton  v.  Siggins,  4  H.  {g)  Per  Parke,  J.,  Diaam  t.  Yates, 

&  N.  402  ;  Jenner  v.  Smith,  h.  R.  4  C.  5  B.  &  Ad.  840  ;  per  WiUes,  J.,  Godts 

P.  270  ;  Langton  v.  Wa/rivg,  18  C.  B.,  t.  Base,  17  C.  B.  238. 
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Where  goods  are  sold  and  nothing  is  said  as  to  the  time 
of  delivery  or  the  time  of  payment,  and  everything  the  seller 
lias  to  do  with  them  is  complete,  it  is  true,  as  a  general  pro- 
position, that  the  property  vests  in  the  buyer;  the  seller 
being  bound  to  deliver  them  whenever  they  are  demanded 
upon  payment  of  the  price,  the  buyer  having  no  right  to  the 
possession  of  the  goods  till  he  pays  the  price  :  payment  or 
a  tender  of  the  price  being  a  condition  precedent  on  the 
buyer's  part,  so  that,  until  he  makes  such  payment  or  tender, 
he  has  no  right  to  the  possession  {h). 

When  goods  are  sold  upon  credit,  and  nothing  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is 
immediately  entitled  to  the  possession,  and  the  right  of  pos- 
session and  the  right  of  property  vest  at  once  in  him  (i).  "  If," 
says  Wilde,  C.  J.,  "  a  vendor  agrees  to  sell  for  a  deferred 
payment,  the  property  passes,  and  the  vendee  is  entitled  to 
call  for  a  present  delivery,  without  payment "  (Jc). 

"  The  sale  of  a  specific  chattel  on  credit,"  says  Lord  Ben- 
man,  C.  J.,  (l)  "though  that  credit  may  be  limited  to  a 
definite  period,  transfers  the  property  in  the  goods  to  the 
vendee,  giving  the  vendor  a  right  of  action  for  the  price  and 
a  lien  upon  the  goods,  if  they  remain  in  his  possession,  till 
that  price  be  paid."  And  an  unpaid  vendor  would  clearly 
be  guilty  of  a  conversion  if,  without  default  in  the  vendee, 
he  resold  the  chattel  (m),  for  mere  non-payment  does  not 
rescind  the  contract :  the  reason  of  this  being,  that,  "  in  a 
sale  of  chattels,  time  is  not  of  the  essence  of  the  contract, 

SecTis,  if  the  vendee  does  not  assent  B.  &  C.  948. 

to  the  appropriation  :  Campbell  y.  Mer-  {h)  10  0.  B.  212,  216. 

sey  Docks,  14  C.  B.,  N.  S.,  412.  (I)  Martindale  v.    Smith,  1   Q.   B. 

(h)  Jndgm.,  Bloxam  t.  Sanders,  4  395;    Chinery  v.    Viall,  5  H.  &  N. 

B.  &  C.  948';    Tarling  v.  Baxter,  6  288,  293. 

B.  &  C.  364,  365  ;    per  Bayley,  J.,  (m)  Ohmery  v.   Viall,  5  H.  &  N. 

»!;,  5  B.  &  C.  862,  and  288. 


in  MUes  v.  Gorton,  2  C.  &  M.  511  ;  See  Johnson  v.  Stear,  15  C.  B.,  N. 

MUgate  T.  Keihle,  3  M.  &  Gt.  100.  S.,  330  ;  Pigot  r.  Cubley,  Id.  701. 


(i)  Judgm.,  Bloxam  v.  Sanmdei's,  i 
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unless  it  is  made  so  by  express  agreement,  than  which 
nothing  can  be  more  easy,  by  introducing  conditional  words 
into  the  bargain  "  (ii). 

Where  goods  are  delivered  "  on  sale  or  return,"  and  are 
not  returned  within  a  reasonable  time,  the  sale  of  the  goods 
becomes  absolute  (o).  And  a  vendee  of  goods  who  has  used 
or  sold  a  portion  of  them  after  he  has  discovered  that  they 
are  not  in  accordance  with  the  contract,  cannot  repudiate  the 
contract  and  recover  back  the  price  of  the  goods  ( p),  unless 
the  vendor  has  acquiesced  in  the  vendee's  thus  dealing  with 
them  (g). 

Another  important  proposition  relating  to  the  contract  of 
sale  is  this — that,  where  under  the  contract  something  re- 
mains to  be  done  by  the  vendor  (r)  of  goods,  as  between 
himself  and  the  vendee,  before  they  are  to  be  delivered,  a 
complete  present  right  of  property  in  the  goods  is  not,  in 
general,  vested  by  the  contract  in  the  buyer  (s).  "  If  the 
thing  sold  is  not  ascertained,  and  something  is  to  be  done 
before  it  is  ascertained,  it  does  not  pass  till  it  is  ascer- 
tained "  (f).  "  Where  there  is  a  sale  of  goods  generally,  no 
property  in  them  passes  till  delivery,  because  until  then  the 
very  goods  sold  are  not  ascertained "  (u).  In  like  manner, 
where  a  bargain  is  made  for  a  certain  quantity  out  of  a 
greater  quantity  of  goods,  and  there  is  a  power  of  selection 
in  the  vendor  to  deliver  which  particular  lot  or  parcel  of 
goods  he  thinks  fit,  the  right  of  property  in  the  subject- 
matter  of  the  contract  does  not  pass  to  the  vendee  until  the 
vendor  has  made  his  selection.  "If  I  agree  to  deliver  a 
certain  quantity  of  oil,  as  ten  out  of  eighteen  tons,  no  one 

(m)  Martindale  t.  Smith,  supra.  (s)  Hanson  v.  Meyer,  6  East,  614  ; 

(o)  Moss  V.  Sweet,  16  Q.  B.  493.  Wallace  v.  Breeds,    13    East,    522  ; 

(p)  Sarnor  Y.  Groves,  15  0.5.667.  Rugg  r.    Minett,  11   East,   210,   and 

(g)  Luey  y.  Movfiet,  5  H.  &  N.  229.  cases  cited  post,  p.  408. 

(r)  See  Judgm.,  Twley  t.  Bates,  2  (t)  Per  Erie,  J.,  7  E.  &  B.  900,  901. 

H.  &  C.  211  ;    Woodley  v.   Coventi-y,  («)  Per  Parke,  J.,  Dixon  v.  Yates, 

Id.  164.  5  B.  &  Ad.  340. 
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can  say  which  part  of  the  whole  quantity  I  have  agreed 
to  deliver  until  a  selection  is  made  "  (x).  There  is  in  this 
case  no  individuality  until  the  parcel  has  been  divided  from 
the  bulk.  As  soon,  however,  as  the  vendor  has  appropriated 
a  specific  part  of  the  bulk  for  the  benefit  of  the  vendee,  and 
the  latter  has  assented  to  such  appropriation  (y),  the  pro- 
perty in  that  specific  part  passes  to  the  vendee  {z).  The 
property  in  goods,  though  not  specifically  appropriated,  may, 
however,  pass  by  estoppel  (a),  or,  where  the  intention  of  the 
parties  that  it  should  pass,  is  clearly  indicated  (b). 

As  well  in  the  class  of  cases  just  adverted  to  as  in  those 
which  raise  the  question  whether  or  not  there  has  been  a 
delivery  of  goods  actual  or  constructive,  very  nice  distinc- 
tions, which  can  only  be  appreciated  by  a  careful  compa- 
rison of  decided  cases,  have  been  taken.  As  illustrating  the 
nature  of  a  '  constructive '  delivery,  the  cases  below  cited 
may  be  consulted  (c). 

Delivery  to  the  agent  of  the  vendee  will  in  oi'dinary  cases 
be  equivalent  to  a  delivery  to  the  vendee  himself  It  is, 
indeed,  generally  true,  as  remarked  in  Bryans  v.  Nix  (d), 
that,  if  the  intention  of  the  parties  to  pass  the  property, 
whether  absolute  or  special,  in  ascertained  chattels  is  estab- 
lished, and  they  are  placed  in  the  hands  of  a  depositary  on 
account  of  the  person  who  is  to  have  that  property,  and  the 

(ac)  Per  Bayley,   B.,  GUlettr.  Hill,  (a)  See  ex.  gr.,  WoodleyY,  Coventry, 

2  C.   &  M.  535  ;  White  t.    WWcs,  5  2  H.  &  C.  164. 

Taunt,  176  ;  Bush  v.  Davis,  2  M.   &  (6)  Turley  t.  Bates,  2  H.  &  C.  200  ; 

S.  397.      See   Ounliffe  v.  Harrison,  6  Youru;   v.  Matthews,    L.    R.    2  C.    P, 

Exch.  903  ;   levy  v.  Green,  8  E.  &  B.  127  ;  Cooper  v.  BUI,  3  H.  &  C.  722. 
575.  (c)  Boulter  v.  Arnott,    10.   &  M. 

(y)  Godts  V.  Rose,   17  C.   B.   229,  333 ;   Simmons  v.  Swift,   5  B.  &  C. 

238  ;   Jenner  v.  Simth,  L.  E.  i  C.  P.  857  ;   Smith  t.  Chance,  2  B.  &  Aid. 

270.  753,  755  ;    WUmshurst  v.  BowTcer,  7 

(z)  Aldridge  t.  Johnson,  7  E.  &  B.  M.  &  Or.  882  ;   Key  v.  Cotesworth,  7 

897 ;    Sohde  \.  Thwaites,  6  B.  &  C.  Exch.  595. 

388  ;  Alexander  v.   Gardner,  1  Bing.  (d)  4  M.  &  W.  791.  Vei  ParJee,  B., 

N.  C.  671.     See  Tripp  v.  Armitage,  4  Wait  v.  Baher,  2  Exch.  7. 
M.  &  W.  687,  and  cases  there-  cited. 
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depositary  assents,  it  is  enough,  and  it  matters  not  by  what 
documents  this  may  be  effected.  With  reference  to  the  legal 
consequences  which  may  result  from  a  delivery  of  goods  to  a 
common  carrier,  Lord  Cottenham,  C,  in  Dunlop  v.  Lam- 
bert (e),  thus  observes :  "  It  is  no  doubt  true,  as  a  general 
rule,  that  the  delivery  by  the  consignor  to  the  carrier  is  a 
delivery  to  the  consignee,  and  that  the  risk  is  after  such 
delivery  the  risk  of  the  ponsignee  (/).  This  is  so,  if  without 
designating  the  particular  carrier,  the  consignee  directs  that 
the  goods  shall  be  sent  by  the  ordinary  conveyance :  the 
delivery  to  the  ordinary  carrier  is  then  a  delivery  to  the  con- 
signee, and  the  consignee  incurs  all  the  risk  of  the  carriage. 
And  it  is  still  more  strongly  so  if  the  goods  are  sent  by  a 
carrier  specially  pointed  out  by  the  consignee  himself,  for 
such  carrier  then  becomes  his  special  agent."  But  this  rule 
may,  as  the  Lord  Chancellor  proceeds  to  remark  in  the  case 
just  cited,  be  varied  by  arrangement  between  the  parties  (gf) 
or  by  their  mode  of  dealing. 

Where  goods  are  ordered  to  be  made  for  and  on  account 
of  an  intended  purchaser,  whilst  the  goods  are  actually  in 
progress,  the  materials  used  in  their  construction  belong, 
under  ordinary  circumstances,  to  the  maker,  and  the  pro- 
perty in  the  goods  does  not  vest  in  the  party  who  gave  the 
order,  until  they  are  completed,  and  have  been  accepted  by 


(c)  6  C.  &  F.  620.  See  Coombes  r. 
Bristol  and  Exeter  R  C,  Z  B..  &  N 
510 ;  Dawes  v.  Peck,  8  T.  R.  330 
Fragano  t.  Long,  4  B.  &  C.  219 
SvMin  T.  Shepherd,  1  M.  &  Kot.  223 
Brandt  v.  Bowlby,  2  B.  &  Ad.  932 
Shepherd  v.  Harrison,  L.   E.  4  Q.  B. 


in  it ;  but  the  vendee  is  bound  to  accept 
the  article  it  only  deteriorated  to  the 
extent  that  it  is  necessarily  subject  to 
in  its  course  of  transit  from  the  one 
place  to  the  other,  or,  in  other  words, 
he  is  subject  to,  and  must  bear  the  risk 
of,  the  deterioration  necessaiily  conse- 


196,  204  ;    Freeman  v.  Birch,  1  N.  &  queut  upon  the  transmission  ;  Judgm., 

M.  420.  Ball  v.  EoUson,  10  Exch.  346. 

(/)  Browne  t.   Hare,    3  H.   &  N.  {g)  Et  vide  per -BfctcifcftM™,  J.,  Cal- 

484.    A  manufacturer  who  contracts  to  cutta  and  BurmaJi  Steam  Nav.  Co.  v. 

deliver  a  manufactured  article  at  a  dis-  De  Mattos,  32  L.  J.,  Q.  B.,  328,  citing 

tant  place  must  stand  the  risk  of  any  Dunlop  v.  Lambert,  supra, 
extraordinary  or  unusual  deterioration 
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the  intended  purchaser,  or  appropriated  to  him  with  his 
assent  Qi).  And  if  an  order  be  given  for  a  chattel  to  be 
made  subject  to  the  approval  of  the  intended  vendee,  the 
latter  wiU  be  entitled — acting  bond  fide,  and  not  from 
mere  caprice — to  reject  it  if  not  in  conformity  with  his 
taste  (i). 

Bearing  upon  the  subject  just  adverted  to,  the  following 
remarks  occur  in  a  modern  case  (Jc) : — "  Where  a  man  con- 
tracts with  another  to  make  any  article  for  him  for  a  given 
price,  the  general  rule  is,  in  the  absence  of  all  circumstances 
from  which  a  contrary  conclusion  may  be  inferred,  that  no 
property  passes  in  the  chattel  until  it  is  completed  and  ready 
for  delivery ;  on  the  other  hand,  where  a  bargain  is  made  for 
the  purchase  of  an  existing  ascertained  chattel,  the  general 
rule  in  the  same  absence  of  opposing  circumstances  is,  that 
the  property  passes  immediately  to  the  vendee  ;  that  is,  that 
there  is  at  once  a  complete  bargain  and  sale.  But  these 
general  rules  are  both  and  equally  founded  on  the  presumed 
intention  of  the  parties.  If,  in  the  first,  there  are  attendant 
circumstances  from  which  the  intention  may  be  infen-ed, 
that  the  property  shall  pass  in  the  incomplete  and  growing 
chattel  as  the  manufacture  of  it  proceeds,  or  even  in  ascer- 
tained materials  from  which  it  is  to  be  carried  to  perfection, 
that  intention  will  be  effectuated  ;  and  equally  in  the  latter, 
if  it  appear  that  the  parties  intended  to  postpone  the  transfer 
of  the  property  till  the  payment  of  the  price,  or  the  per- 
formance of  any  other  condition,  such  intention  will  be  up- 
held in  the  Courts  of  law.  This  principle  we  believe  to  be 
settled,  and  whatever  apparent  difference  may  be  found  in 
the  leading  decisions    on  this  point,   turns  rather   on  the 


(h)  Wilhins  v.  Bromhead,  6  M.   &  N.  S.,  779. 
(Jr.  963,  and  casea  there  cited.      See  (4)  Judgm.,  Wood  v.  Bdl,  5  E.  & 

Olay  T.  Tates,  1  H.  &  N.  73  ;    Lee  v.  B.  791-2,  and  cases  there  cited ;  8.  O. 

Gnjm,  1  E.  &  S.  272.  (in  Error),  6  E.  &  B.  356. 

(i)  Andrews  \.    Bdfield,   2  C.   B., 
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weight  given  to  particular  circumstances  as  evidences  of  in- 
tention, that  is  to  say,  in  the  application  of  the  same  prin- 
ciple to  the  determination  of  the  cases  rather  than  to  any 
dispute  about  the  principle  itself." 

Again,  where  a  contract  of  sale  has  been  entered  into  for 
an  article  in  an  unfinished  state,  which  is  to  be  completed  by 
the  vendor,  the  question, — in  whom  is  the  property  vested  at 
any  given  moment  ? — ^will  usually  depend  upon  the  construc- 
tion of  the  contract.  Is  an  immediate  sale  of  the  article 
contemplated  thereby  (I)  1  Is  it  a  contract  for  an  article  to 
be  finished  ?  In  this  latter  case  the  article  must  be  finished 
before  the  property  vests.  A  chattel  which  is  to  be  delivered 
in  futuro  does  not  usually  pass  by  the  controAit  {m).  To  the 
contract  of  sale,  indeed,  the  maxim  Modus  et  conventio 
vincunt  legem  strikingly  applies  ;  for,  although  it  is  gene- 
rally true  that  to  constitute  a  sale  which  shall  immediately 
pass  the  property  in  a  chattel,  it  is  necessary  that  the  thing 
sold  should  be  ascertained  and,  further,  that  its  price  should 
be  ascertained  or  ascertainable,  yet  parties  may  buy  or  sell 
a  given  thing  at  a  price  to  be  afterwards  ascertained,  either 
in  a  manner  indicated  by  the  contract  of  sale  or  upon  a 
quantum,  valeat ;  they  may  agi-ee  that  the  sale  shall  be 
complete,  and  that  the  property  in  the  specific  thing  shall 
pass,  although  the  delivery  of  possession  is  postponed  and 
although  something  may  remain  to  be  done  by  the  seller 
before  delivery  ;  or  they  maj^  agree  that  nothing  remains  to 
be  done  for  ascertaining  the  thing  sold,  yet  that  the  sale 
shall  not  be  complete  and  the  property  shall  not  pass  before 
something  is  done  to  ascertain  the  amount  of  the  price.  The 
question  must,  therefore,  in  any  case  such  as  is  now  alluded 
to,  be,  what  was  the  intention  of  the  parties  in  regard  to  the 

{I)  See  Beid  v.  Fairianks,  13  C.  B.  Russell,  5.B.  &  Aid.  942  ;  Muchlow  t. 

692  ;   Wood  t.  Bdl,  supra.  Mangles,  1  Taunt.  318  ;  Carruthers  v. 

(m)  Per  Pa/rke,  B.,  LaAdUry.  Bur-  Payne,    5   Bing.    270.      See  Goode  v. 

linson,    2    M.   &  W.   615  ;    Clarke  v.  Langley,  7  B.  <fe  C.  26. 
nee,   i  Ad.   &  E.   iiS ;  Woods  v. 
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passing  of  the  property  ?  And  their  intention  is  of  course 
to  be  collected  from  the  terms  of  the  contract.  If  those 
terms  do  not  show  an  intention  of -passing  or  transferring 
the  property  until  something  is  done  by  the  seller,  before 
delivery  of  possession,  then  the  sale  cannot  be  deemed 
perfected,  and  the  property  does  not  pass  until  that  thing 
is  done  (n). 

Let  us  now  turn  to  the  l7th  section  of  the  Statute  of  so  car.  2, 
Frauds,  which  has  a  most  important  bearing  upon  that 
particular  branch  of  the  Law  Merchant  which  relates  to 
the  sale  of  goods  (0).  It  enacts,  that  "  no  contract  for  the 
sale  of  any  goods,  wares,  or  merchandises,  for  the  price 
of  101.  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except 

— the  buyer  shall — accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same  : 

— or  give  something — in  earnest  to  bind  the  bargain ; 

— or  in  part  of  payment — or 
that    some   note    or   memorandum    in  writing  of   the   said 
bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract  or  their  agents  thereunto  lawfully  autho- 
rised "  (p). 

(n)  Logan  v.  Le  MesvHer,  6  Moo.  make  bargains  Ttdtli  each  other  often 

P.  C.  C.  116,  132  ;  -Simmons  v.  Swift,  take  very  different  views  of  them  ;  and 

5  B.  &  C.  857  ;    Swanmclc  v.  Sothern,  therefore  they  provided,  in  order  to  re- 

9  Ad.  &  E.  895 ;  Calcutta  and  Burmah  move  the  temptation  as  much  as  pos- 

Steam  Nam.    Co.  v.  De  Mattos,  32  L.  sihie,  that  in  cases  of  contracts  for  the 

J.,  Q.  B.,  322,  828;  Falle\.  Fletcher,  saleof  goods  exceeding  the  value  of  102., 

18  C.  B.,  N.  S.,  403.  the  contract,  or  some  note  or  memoran- 

(0)  This  section  concerns  only  direct  dum  thereof  shall  be  in  writing.      The 

BStles — not  conti'acts  relating  to  or  con-  intention  of   the  legislature  was  that 

nected  with  them  :  Judgm.,  Warlow  v.  the  writing  should  be  the  evidence,  and 

Harrison,  1  E.  &  E.  317.  the  only  evidence  of  the  contract,  and 

(p)  In  Harnor  v.  Cfroves,  15  C.  B.  that  there  should  be  no  occasion  to  look 

675,  Maule,  J.,  observes  that  the  oh-  beyond  it.      The  usages  of  trade  (post, 

ject   of  the   Statute  of   Frauds,    "as  Chap,  i)    form  the  exception,  because 

appears  from  its  title  and  preamble,  parties  are  supposed  to   contract  with 

was  to  prevent  frauds  and  perjuries  ;  reference  to  them." 
the  legislature  knew  that  parties  who 
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Shares  in  a  joint-stock  bank  (q)  or  railway  company  (r)  are 
not  within  the  operation  of  this  section,  nor  is  railway 
scrip  (s) ;  neither  does  the  section  apply  to  a  contract  for  the 
sale  of  foreign  stock  (f)  ;  or  of  shares  in  a  mining  company 
conducted  on  the  cost-book  principle  (u). 

At  one  time,  moreover,  it  was  thought  doubtful  (x)  whether 
the  above  section  was  applicable  to  any  executory  contract, 
the  subject-matter  of  which  did  not  exist  at  the  time  of  con- 
tracting or  was  to  be  delivered  afterwards  ;  and,  accordingly, 
by  the  7th  section  of  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14), 
the  enactment  in  question  is  expressly  extended  "to  all 
contracts  for  the  sale  of  goods  of  the  value  {y)  of  101.  sterling 
and  upwards,  notwithstanding  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided,  or  fit 
or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendei-ing  the  same  fit  for 
delivery."  The  above  clause  of  Lord  Tenterden's  Act  and 
the  17th  section  of  the  Statute  of  Frauds  are  to  be  read 
together  (z),  so  that  if  an  order  be  given  for  goods  maJe,  and 
for  others  to  be  made,  this  will  form  one  entire  contract,  and 
acceptance  of  the  former  goods  will  take  the  case  out  of  the 
statutes  as  regards  the  latter  also  (a). 

Passing  on  to  inquire  respecting  the  operation  of  the  17th 

(g)  Humble  v.  Mitchell,    11  Ad.  &  in  Smith  t.  Swman,  9  B.  &  C.  574 ; 

E.  205.  Groves  v.  JBucJe,  3  M.  &  S.  178. 

(r)  Duneuft  v.   Albrecht,   12   Sim.  {y)  See,  per  Tindal,  C.  J.,  Soadly 

189  ;    Bowlhj  v.   BeU,  3  0.   B.  284 ;  t.  M'Laine,  10  BiDg.  487. 

Tempest  y.  ICUner,  Id.  249.  (z)  Per  Lord  Abinger,  C.   B.,   Scott 

(s)  Knight  t.  Barber,  16  M.  &  W.  v.   Eastern  Counties  R.    C,  12  M.  .& 

66.     See  Tempest  v.  Kilner,  supra.  W.  33  ;   Ha/rman  v.  Reeee,  18  C.  B. 

(«)  ffeseltine   v.    Siggers,    1    Exch.  587. 

856.      As  to  the  scope  of  the  above  (a)  Scott  t.  Eastern  Counties  R.  C, 

section,  see  also  Duncan  v.  Tindall,  13  sapra.      See  further  as  to  the  scope  of 

C.  B.  258,  267.  the  ^th  section  of   Lord    Tenterden's 

(«)  See  WatsonY.  Sprailey,  lOExoh.  Act,  Barman  t.  Ree^e,  18  C.  B.  587  ; 

222,  and  cases  cited  ante,  p.  393,  u.  (e).  per  Pollock,  C.  B.,  1  H.  &  N.  78. 

(a:)  See  the  remarks  of  Littledale,  3: , 
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section  of  the  Statute  of  Frauds,  and  its  effect  in  regard  to  a 
contract  for  the  sale  of  "  goods,  wares,  or  merchandises,"  we 
shall  at  once  remark  that  the  words  affecting  the  efficacy 
of  the  contract  there  used,  assuming  it  to  fall  within  but 
not  to  fulfil  the  requirements  of  that  section,  differ  essen- 
tially from  the  corresponding  words  in  the  4th  section  of  the 
Act ;  for,  whereas  the  last-mentioned  section  merely  pro- 
vides that  "  no  action  shall  be  brought "  in  any  one  of  the 
cases  therein  specified,  unless  the  agreement  sued  upon  be 
in  writing,  the  17th  section  says,  that  ''  no  contract "  therein 
referred  to  "shall  be  allowed  to  be  good"  if  it  be  neither 
part  performed  in  the  manner  there  specified,  nor  evidenced 
by  writing. 

The  4th  section  of  the  Act,  then,  does  not  avoid  con- 
tracts not  signed  in  the  manner  thereby  prescribed,  it 
only  precludes  any  right  of  action  upon  them.  The 
17th  section  is  stronger,  and  avoids  contracts  not  made  as 
it  directs  (b). 

Keeping  the  above  remark  in  mind,  the  17th  section  will 
be  found  to  render  void  every  contract  for  the  sale  of  goods 
of  the  value  of  101.  or  upwards,  tmless  there  be  on  the  part 
of  the  buyer  an  acceptance  and  actual  receipt  of  part  of  the 
goods  (c),  or  something  given  byway  of  earnest  or  in  part 
payment,  or  unless  there  be  a  note  or  memorandum  in  writ- 
ing of  the  bargain  signed  by  the  parties  to  be  charged  thereby, 
or  their  agents. 

What  then  is  an  '  acceptance  and  actual  receipt '  of 
goods  sufficient  to  satisfy  the  section  of  the  Act  above 
set  out  ?  It  is  obvious  that  in  very  many  cases  the  answer 
to  this  question  will  depend  purely  and  strictly  upon  the 
facts  adduced  in  evidence,  and  will  not  consequently  in- 
volve any  legal  difficulty  whatsoever.     A  few  cases  decided 

(6)  Per  Bosanquet,  J.,  Laythowrp  y.  (c)  Cuiack  v.  Robinson,  1  B.  &  S. 

Bryant,   2    Bing.    N.    C.    747.      See       299, 
Waters  v.  Towers,  8  Exch.  401,  403. 
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under  the  above  section  are  abstracted  in  the  following 
pages. 

Tomkinson  v.  Staight  (d)  shows  that  an  acceptance  by  one 
in  the  character  of  vendee  may  suffice,  although  the  precise 
terms  of  the  contract  be  disputed. 

Gardner  v.  Grout  (e)  shows  that  where  goods  are  bought 
in  bulk,  and  after  the  sale  the  purchaser  takes  a  sample  from 
the  bulk,  this  may  amount  to  a  delivery  and  acceptance  of 
part  of  the  thing  sold,  so  as  to  satisfy  the  statute. 

In  Saunders  v.  Topp  (/ )  the  facts  were  these : — The  de- 
fendant verbally  agreed  to  buy  some  sheep,  which  he  selected 
from  the  plaintiff's  flock  and  directed  to  be  sent  to  his  own 
field.  The  sheep  were  driven  to  the  defendant's  farm  accord- 
ingly, and  after  an  interval  of  two  days  were  counted  by  him 
and  found  in  number  to  be  correct.  Shortly  aftei-wards, 
however,  the  defendant  repudiated  the  purchase  of  the  sheep, 
and  when  sued  for  their  price  set  up  as  a  defence  the  Statute 
of  Frauds,  on  the  ground  that  there  had  been  no  part  pay- 
ment (which  was  true),  nor  any  acceptance  of  the  sheep. 
The  Court,  however,  held  that  there  was  evidence  for  the 
jury  of  an  acceptance  and  receipt  within  the  meaning  of  the 
statute. 

In  Beaumont  v.  Brengeri  (g),  a  receipt  and  an  acceptance 
were  held  to  have  been  properly  inferred  from  the  following 
facts: — A.  (the  defendant)  agreed  to  purchase  of  B.  (the 
plaintiff)  a  carriage,  then  standing  in  B.'s  shop ;  and,  after 
some  alterations  had  been  made  in  the  carriage  by  the 
defendant's  order,  he  requested  that  it  might  remain  (as  in 
fact  it  did)  on  the  plaintiff's  premises,  but  the  defendant 
himself  made .  use  of  it  on  one  occasion.  It  was  argued,  in 
this  case,  that  there  had  been  no  delivery  to  the  defendant, 
nor  any  acceptance  and  actual  receipt  by  him  of  the  car- 
riage ;  and  many  authorities  were  cited  in  support  of  that 

(d)  17  C.  B.  697.  (/)  4  Exoh.  390. 

(c)  2  C.  B.,  N.  S.,  340.  {g)  5  0.  B.  301. 
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view  :  but  the  Court  nevertbeless  held,  that  there  had  been 
both  a  sufficient  delivery  .and  acceptance  of  the  carriage ; 
that  the  defendant  had  dealt  with  it  as  his  own ;  and  that 
the  plaintiff,  in  retaining  the  actual  ostensible  possession  of 
the  can-iage,  was,  under  the  circumstances,  to  be  regarded  as 
filling  the  character  of  a  mere  agent  or  warehouseman  for 
the  defendant. 

With  the  two  cases  last  cited  may  usefully  be  compared 
Holmes  v.  Hoskvns  (h),  and  Curtis  v.  Fugh  (i).  In  the 
former  of  these  cases  the  facts  in  evidence  were  as  follow : — 
The  defendant,  who  was  a  butcher,  verbally  agreed  with  the 
plaintiff  to  purchase  of  him  some  cattle  then  being  in  his 
(the  plaintiff's)  field.  After  the  bargain  was  concluded,  the 
defendant,  finding  that  he  had  not  got  his  cheque-book  with 
him,  told  the  plaintiff  to  call  at  his  house  in  the  evening  and 
he  should  be  paid.  It  was  then  arranged  that  the  cattle 
should  remain  in  the  plaintiff's  field  for  a  few  days,  and 
should  be  fed  with  the  plaintiff's  hay  by  the  defendant. 
This  was  accordingly  done,  and  the  defendant  having  after- 
wards repudiated  the  bargain,  the  question  arose  whether 
thei-e  was  evidence  of  an  acceptance  and  a  receipt  of  the 
cattle  within  the  statute.  The  Court  of  Exchequer  held  that 
no  reasonable  evidence  to  this  effect  appeared ;  there  had 
been  no  actual  receipt  of  the  cattle  by  the  defendant,  and 
the  act  of  feeding  the  cattle  with  the  plaintiff's  assent  could 
not  be  deemed  an  exercise  of  such  an  act  of  ownership  as  to 
amount  to  an  acceptance  by,  and  constructive  delivery  to,  the 
defendant. 

In  Curtis  v.  Pugh  (k)  the  evidence  was,  that  a  quantity  of 
glue  had  been  sent  to  the  defendant  as  purchaser,  and  un- 
packed by  him  with  a  view  to  an  examination  of  its  quality ; 
and,  although  the  condition  of  the  glue  was  thereby  mate- 
rially altered,  so  that  it  could  not  be  repacked  as  it  had  ori- 

(h)  9  ExcK   753;  Tempest  y.  Fitz-  (i)  10  Q.  B.  111. 

gerald,  3  B.  &  Aid.  680.  {Jc)  lb. 
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ginally  been,  the  Court  of  Queen's  Bench  thought,  that,  from 
that  fact  alone,  an,  acceptance  of  the  goods  within  the  statute 
was  not  necessarily  to  be  inferred. 

It  will  be  remembered,  that,  to  satisfy  the  Statute  of 
Frauds,  there  must  be  both  an  acceptance  and  a  receipt  of 
the  goods  (I).  Now,  a  receipt  implies  delivery  (m),  which 
may  be  actual  or  constructive ;  the  statutory  words  '  actual 
receipt '  signifying  "  delivery  of  the  possession  of  the  goods 
on  behalf  of  the  vendor  to  the  vendee,  and  the  receipt  of  the 
possession  by  the  vendee  "  (n).  A  '  constructive  receipt '  may 
of  course  be  evidenced  in  very  many  different  ways.  "  Where 
goods  are  ponderous  and  incapable  of  being  handed  over  from 
one  to  another,  there  need  not,"  says  Lord  Kenyan,  C.  J., 
"  be  an  actual  delivery ;  but  it  m^y  be  done  by  that  which 
is  tantamount,  such  as  the  delivery  of  the  key  of  a  warehouse 
in  which  the  goods  are  lodged,  or  by  delivery  of  other  in- 
dicia of  property "  (o).  The  larger  the  bulk  of  the  goods, 
indeed,  the  more  impracticable  does  a  manual  receipt  become ; 
something  there  must  consequently  be  in  the  nature  of  con- 
structive receipt,  as  there  is  constructive  delivery  (p).  It  will 
therefore  usually  be  a  question  for  the  jury,  whether  any 
particular  instance  of  acting  or  forbearing  to  act  amounts  to 
an  acceptance  and  receipt  (q). 

It  is  obvious  that  there  may  be  an  acceptance  and  receipt 
of  goods,  although  they  remain  in  the  possession  of  the 
vendor.  For  instance,  if  the  vendee  takes  the  goods  and 
gives  them  to  a  porter,  and  as  he  is  about  to  carry  them 
away  the  vendee  says  to  the  vendor,  '  I  would  rather  leave 


{I)  See,   per  Parke,    B.,  Holmes  r.  194.  See  JBentall  v.  Burn,  3  B.  &  C. 

ffoskms,  9  Excli.  755.  423  ;  Farina  v.  Home,  supra. 

(m)  Per    Parke,    B.,    Saunders  t.  {p)  Per    Williams,     J.,    Bushel  v. 

Topp,  4  Exch.  394.  Wheeler,  15  Q.  B.  445. 

(m)  Farina  v.  Home,  16  M.  &  W.  (q)  Per    Coleridge,    J.,     Bushd   v. 

119,    123;    cited   per   Crompton,   J.,  Wheder,  supra,      ^e  Bill  y.  Bament, 

Castle  V.  Sworder,  6  H.  &  N.  838.  9  M.  &  W.  36. 

(o)  Chaplin  v.  Royers,  1  East,  191, 
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them  here  until  to-morrow ; '  under  such  circumstances  a 
jury  might  fairly  conclude  that  there  had  been  an  acceptance 
and  actual  receipt  of  the  goods  in  question  so  as  to  satisfy 
the  statute  (r). 

If,  however,  there  be  no  delivery,  either  actual  or  construc- 
tive, there  can  be  no  receipt.  Suppose,  for  instance,  that, 
after  negotiations  have  taken  place  for  the  sale  of  goods, 
some  act  remains  to  be  done  by  the  purchaser,  which  must 
necessarily  precede  delivery,  as  the  selection  and  marking  of 
growing  timber ;  whilst  such  act  remains  to  be  done,  there 
can  be  no  delivery  to,  and  consequently  no  receipt  by,  the 
purchaser  (s). 

What,  in  the  next  place,  is  an  acceptance  of  goods  within 
the  meaning  of  the  statute  ?  This  question  cannot,  regard 
being  had  to  recent  decisions,  be  quite  satisfactorily  answered. 
It  strikes  us  at  once,  however,  that  acceptance  implies  some- 
thing more  than  a  mere  receipt.  Thus,  if  goods  be  sent  on 
approval,  or  with  a  right  expressly  reserved  to  the  buyer  to 
elect  to  return  them  by  a  time  specified  if  found  in  quality 
unsatisfactory,  the  mere  fact  of  the  goods  having  been  re- 
ceived by  him  subject  to  such  condition,  and  having  been 
kept  for  a  time  in  his  possession,  but  returned  whilst  the 
right  of  election  still  remained  to  him,  would  not  per  se 
constitute  an  acceptance  of  the  goods  within  the  statute  (t). 

If,  however,  acts  of  ownership  be  exercised  by  the  pur- 
chaser over  goods  which  have  been  ordered  by  him  or  on  his 
account,  from  such  acts  may  often  be  inferred  an  acceptance 
of  the  goods  by  him  so  as  to  satisfy  the  statute. 

In  Morton  v.  Tibbett  (u)  the  facts  were  these  : — The  de- 
fendant purchased  wheat  of  plaintiff  by  sample,  and  directed 
that  the  bulk  should  be  delivered  on  the  next  morning  to  a 

(r)  Per  PoUoci;,  C.  B.,  9  Exch.  755.  903  ;  Sart  v.  Mills,  15  M.  &  W.  85  ; 

(s)  Acraman  v.   Morrice,   8  C.   B.  LUlyivhite  t.  Devereux,  Id.  285. 
449.  («)  15  Q.  B.  428. 

(t)  Cunliffe   v.   Harrison,    6    Exch. 
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carrier  named  by  himself,  who  was  to  convey  it  to  the  market 
town  of  W.,  and  the  defendant  himself  took  the  sample  away 
with  him.  On  the  following  morning  the  bulk  was  delivered 
to  the  carrier,  and  the  defendant  resold  it  at  W.,  on  that  day, 
by  the  same  sample.  The  carrier  conveyed  the  wheat  by 
order  of  defendant,  who  had  never  seen  it,  to  the  subvendee, 
who  rejected  it  as  not  corresponding  with  the  sample ;  and 
the  defendant,  on  notice  thereof,  repudiated  his  contract  with 
the  plaintiff  on  the  same  ground.  Upon  this  state  of  facts, 
the  Court  of  Queen's  Bench  held,  that  the  jury  were  war- 
ranted in  finding  an  acceptance  and  actual  receipt  of  the 
wheat  by  the  defendant,  so  as  to  satisfy  the  requirements  of 
the  17th  section  of  the  Statute  of  Frauds  ;  a  decision  which 
seems  quite  sustainable  on  this  short  ground,  that  the  vendee, 
having  resold  the  goods  and  altered  their  destination  in  the 
carrier's  hands,  had  exercised  acts  of  ownership  over  the 
goods. 

Under  circumstances  at  all  similar  to  those  above  detailed, 
the  question,  whether  or  not  there  has  been  an  acceptance 
and  receipt,  seems  to  be  one  of  fact  rather  than  of  law  (v), 
and  hence  has  arisen  a  discrepancy  amongst  the  cases  (x). 
Where,  however,  goods  are  ordered  to  be  sent  by  sea,  but 
no  ship  is  named  by  the  vendee,  it  seems  clear  that  the 
mere  delivery  on  board  a  ship  unnamed  by  him,  and  the 
signing  by  the  master  of  that  ship  of  a  bill  of  lading  to  carry 
the  goods  for  the  vendee,  would  not  constitute  a  sufficient 
acceptance  and  receipt  within  the  statute  (y).  Though,  if 
goods,  or  the  indicia  of  the  property  in  goods,  remain  long 
under  the  control  of  the  vendee,  especially  where  he  has  in 
any  respect  acted  as  owner  of  the  goods,  there  may  be  suffi- 


(d)  Kershaw  v.    Ogden,   3  H.  &  C.  Tihhett,  supra. 
717,   following  Turley  v.  Bates,  2  Id.  (y)  Meredith  v.  Meigh,   2  E.   &  B. 

200.  364  ;  Mart  y.  Bush,  E.  B.  &  E.  494  ; 

{x)  Many  of  these  oases  will  be  found  Hanson  v.   Armitage,    5    B.    &    Aid, 

collected  in    the    judgm.    Morton   t.  557. 
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cient  evidence  of  an  acceptance  and  receipt  by  him,  although 
the  goods  themselves  are  not  received  (z).  And  it  may  he 
"well  to  add,  that,  if  there  be  a  joint  and  entire  contract  for 
two  different  classes  of  goods,  or  for  several  different  articles, 
acceptance  of  one  class  of  goods  or  of  one  such  article  will  be 
a  sufficient  acceptance  of  part  within  the  17th  section  of  the 
Statute  of  Frauds,  or  within  the  7th  section  of  Lord  Tenter- 
den's  Act  (a).  It  seems  clear,  too,  that  the  vendor  of  a 
chattel  may  retain  it  on  behalf  of  the  vendee,  and  as  his 
agent,  so  as  to  satisfy  the  Statute  of  Frauds,  the  nature  of 
the  vendor's  possession  being  changed  (6). 

Thus  far,  then,  no  special  difficulty,  save  in  regard  to 
estimating  the  weight  of  proof  adduced,  might,  in  connection 
with  the  subject  before  us,  be  thought  likely  to  present 
itself.  In  Morton  v.  Tibbett  (c),  (the  facts  in  which  case 
have  been  above  stated),  the  Court  of  Queen's  Bench  took 
occasion,  however,  to  examine  minutely  the  precise  meaning 
of  the  statutory  phrase,  '  acceptance  and  actual  receipt '  as 
applied  to  goods  sold ;  and  Lord  Campbell  there,  in  an 
elaborate  judgment,  reviews  the  prior  cases  decided  with 
reference  to  the  phrase  in  question,  and  arrives  at  these 
conclusions  : — that  the  acceptance  contemplated  by  the  Act 
is  to  precede,  or  at  any  rate  to  be  contemporaneous  with,  the 
actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent  act 
after  the  goods  have  been  actually  received,  weighed,  mea- 
sured, or  examined ;  that  there  may  be  an  acceptance  and 
receipt  of  goods  by  a  purchaser  within  the  Statute  of  Frauds, 
although  he  has  had  no  opportunity  of  examining  them,  and 

(s)  Per   Orompton,  J.,  Meredith  v.       170,  foTloweiin  Bigg  v.  Whisking,  14 
2  E.  &  B.  374  ;   Owrrie  v.  An-       C.  B.  195  ;  Bcddey  v.  Parker,  2  B.  & 


derson,  29  L.  J.,  Q.  B.,   87  ;   Bushel  C.  37.     See   Wiiliams  v.  Burgess,   10 

T.  Wheeler,  15  Q.  B.  442  ;  with  which  Ad,  &  E.  499. 

case  compare  Norman  v.  Phillips,  14  (b)  Marvin  v.    Waliis,    6  E.  &  B. 

M.  &  W.  277 ;  recognised  in  Ooomis  v.  726.      See  Taylor   v.    Wakefield,  Id, 

Bristol  and  Exeter  iJ.  C,  3  H,  &  N.  765. 
516.  (c)   15  Q,  B,  428. 

(a)  EUiott  V.  Thomas,  3  M.  &  W. 
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although  he  has  done  nothing  to  preclude  himself  from 
objecting  that  they  do  not  correspond  -with  the  contract  (d)  ; 
that  the  acceptance  which  will  suffice  to  let  in  parol  evidence 
of  the  contract  is  a  dififerent  kind  of  acceptance  from  that 
which  would  afford  conclusive  evidence  of  the  contract 
having  been  fulfilled  (e).  In  a  more  recent  case  also  (/),  the 
learned  Judge  above  named  observes,  "  Of  the  law  there  is 
no  doubt.  To  make  an  acceptance  it  is  not  necessary  that 
the  vendee  should  have  acted  so  as  to  preclude  himself  from 
afterwards  making  objection  to  the  quality  of  the  article 
delivered  ;  but  he  must  have  done  something  indicating  that 
he  has  accepted  part  of  the  goods  (^r)  and  taken  to  them  as 
owner.  This  may  be  indicated  by  his  conduct,  as  when  he 
does  any  act  which  would  be  justified  if  he  was  the  owner  of 
the  goods  and  not  otherwise.  In  such  a  case  the  vendee 
doing  that  act  is  supposed  to  have  accepted  the  goods  and 
become  o^raer  of  them." 

But  although  the  decision  in  the  above  case  of  Morton  v. 
Tibhett,  upon  the  facts  there  appearing,  seems  unimpeach- 
able, it  must  not  perhaps  be  regarded  as  settled,  that  there 
can  be  an  '  acceptance  and  actual  receipt '  of  goods  within 
the  statute,  where  the  vendee  has  had  no  opportunity  of 
judging  whether  the  goods  sent  correspond  with  the  order ; 
in  Sunt  v.  Hecht  (h)  an  opinion  is  expressed  that  an  accept- 
ance to  satisfy  the  statute  must  be  something  more  than  a 
mere  receipt,  that  it  means  "  some  act  done  aft^r  the  vendee 
has  exercised  or  had  the  means  of  exercising  his  right  of 

(d!)  Aco.  per  BlacTcbwn,  J.,  Smith  (Ji)  8  Exch.  814.     Coonibsr.  Bristol 

V,  Hvdson,  6  B.  &  S.  448.  <md  Exeter  iJ.  C,  3  H.  &  N.  510,  517, 

(e)  Aoc.   per  Crompton,  J.,   Carrie  518.      Tlie    judgment  in  Morton  v. 

T.  Anderson,  29  L.  J.,  Q.  B.,  90.  Tibiett  seems   to   have   been  brought 

( /)  Parker  v.  Wallis,  SB.  &  B.  21,  under  the  notice  of  the  Court  of  Com- 

26.  mou  Pleas  in  Duncan  v.  TindaU,  13 

(g)  As  to  evidence  of  acceptance,  see  C.  B. ,  258,  268 ;  but  no  intimation  of 

Simrnonds  t.  Hunible,  13  C.  B.,  N.  S.,  opinion  with  reference  to  it  was  there 

258  ;   CastU  v.  Sworder,  6  H.  &  N.  requisite. 
828,  reversing  S.  C,  5  Id.  281. 
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rejection."  On  the  other  hand  the  Court  of  Queen's  Bench 
has  more  recently  declared— "  The  intention  of  the  legis- 
lature seems  to  have  been,  that  the  contract  should  not 
be  good  unless  partially  executed,  and  it  is  partially 
executed  if,  after  the  vendee  has  finally  agreed  on  the 
specific  articles  which  he  is  to  take  under  the  contract,  the 
vendor,  by  the  vendee's  directions,  parts  with  the  possession, 
and  puts  them  under  the  control  of  the  vendee,  so  as  to  put 
a  complete  end  to  all  the  rights  of  the  unpaid  vendor  as 
such," — and  hence  the  acceptance  to  satisfy  the  statute  may 
precede  the  receipt  (i). 

With  respect  to  that  part  of  the  17th  section  which  has 
reference  to  part  payment,  and  upon  which  no  particular 
difficulty  presents  itself,  it  will  be  sufficient  to  say,  that,  in 
order  to  satisfy  the  words  of  the  Act  here  alluded  to,  there 
must  be  an  actual  payment  of  money  by  the  purchaser  to 
the  vendor,  or  if  no  money  passes,  there  must  be  an  actual 
discharge  or  extinguishment  of  some  debt  due  from  the 
latter  to  the  former  (j). 

Pausing  for  a  moment  at  this  point  of  our  inquiry  as  to 
the  effect  of  the  17th  section  of  the  Statute  of  Frauds,  we 
may  conclude  as  follows — that,  although  where  the  price  of 
goods  amounts  to  101.  or  upwards  the  law  regards  a  written 
memorandum  of  the  bargain  as  of  primary  importance,  it 
nevertheless  dispenses  with  such  evidence  where  by  mutual 
consent  there  has  been  part  performance  of  the  contract. 
Where,  therefore,  there  has  been  payment  of  any  sum  in 
earnest  to  bind  the  bargain  by  way  of  part  payment, — this 
act,  on  the  part  of  the  buyer,  if  acceded  to  on  the  part  of  the 
vendor,  is  sufficient,  and  the  same  effect  is  given  to  the  cor- 
responding act  by  the  vendor  of  delivering  part  of  the  goods 
sold  to  the  buyer,  if  the  buyer  shall  accept  such  part  and 

{{)  Jndgm.,  Cusaek  v.  Robinson,  1       597  ;    Walker  v.  Nussey,  16  M.  &  W. 
B.  &  S.  310.  302. 

(j)  BlerJcinsop  v.  Clayton,  7  Taunt. 

K  E  2 
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actually  receive  the  same.  As,  on  the  one  hand,  part  pay- 
ment, however  minute  the  sum  paid  may  be,  is  sufficient 
to  satisfy  the  statute;  so,  on  the  other,  part  delivery  and 
acceptance,  however  minute  the  portion  delivered  and  ac- 
cepted may  be,  will  suffice  :  and  if  either  of  these  conditions 
be  fulfilled,  then  the  necessity  of  giving  written  evidence  of 
the  contract  is  waived,  and  it  may  be  established  by  oral 
evidence,  just  as  it  might  have  been  before  the  Statute  of 
Frauds  passed  (k).  Where,  however,  a  party  sues  upon  a 
contract  falling  within  the  17th  section  of  the  Act,  he  must 
be  prepared  to  show  a  good  contract  actually  in  existence  at 
the  time  of  action  brought ;  and  to  make  it  a  good  contract 
under  the  statute,  there  must  be  one  of  the  requisites 
therein  mentioned  ;  so  that  a  written  memorandum  or  part 
payment  after  action  brought  will  not  be  sufficient  to  satisfy 
the  statute  (I). 

To  pursue  our  inquiry  as  to  the  operation  of  the  17th 
section  : — In  the  absence  of  acceptance  and  actual  receipt  of 
part  of  the  goods  sold,  of  anything  given  in  earnest  or  in  part 
of  payment,  the  concluding  words  of  the  section  before  us 
render  necessary  some  note  or  memorandum  in  writing  of 
the  bargain,  signed  by  the  parties  to  be  charged  by  the  con- 
tract, or  their  agents  thereunto  lawfully  authorised.  Now, 
with  regard  to  these  concluding  words,  it  is  worthy  of 
remark,  that  the  note  or  memorandum  in  writing  relied 
upon  as  satisfying  the  statute  should  so  far  set  forth  the 
terms  of  the  contract  actually  made,  that  they  may  not  be 
left  in  dubio,  and  that  fraud  and  mistake  respecting  them 
may  be  excluded  (m) ;  for  instance,  although  a  letter  from  the 
plaintiff  to  the  defendant,  together  with  the  answer  to  it, 
would,  if  sufficiently  explicit  in  regard  to  the  particular 
agreement  concluded  between  them  (n),  constitute  a  suffi- 

(i)  See  the  judgm.,  Morton  v.  Tib-  (m)  Per  Lord  AMnger,  C.  B.,  2  M. 

lett,  15  Q.  B.  433-4.  &  "W.  658. 

(I)  BUI  T.  Ba/ment,  9  M.  &W.  40-1 ;  (m)  See  BaiMf  v.  Sweeting,  9  C.  B., 

per  ErU,  J.,  17  Q.  B.  107.  N.  S.,  843  ;   WiUdnson  v.  Evans,  L.  K. 
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cient  memorandum  in  writing  within  the  17th  section,  yet  it 
would  be  otherwise  if  all  the  terms  of  the  contract  specifi- 
cally agreed  to  were  not  thus  expressed ;  for,  in  such  case, 
there  would  be  no  written  evidence  by  an  appeal  to  which 
any  question  in  dispute  between  the  parties  might  be 
decided  (o)  ;  and  it  must,  of  course,  be  made  to  appear  that 
the  contract  evidenced  by  the  memorandum  was  that  really 
concluded  between  the  parties  (p).  If  a  contract  in  writing 
sufficient  within  the  statute  be  afterwards  altered  by  a  verbal 
agreement,  such  alteration  will  not  impliedly  rescind  the 
written  contract  (q).  If  the  price  of  goods  sold  or  con- 
tracted for  has  been  arranged  between  the  parties,  it  should 
appear  in  the  memorandum  of  their  bargain  (r) ;  whereas,  if 
no  particular  price  has  been  stipulated  for,  it  will  suffice 
to  put  down  in  writing  the  terms  of  the  contract  really 
concluded  (s). 

The  names  of  both  parties  to  the  contract  must  appear  in 
the  note  or  memorandum  required  by  the  17th  section,  or  in 
some  writing  sufficiently  connected  with  it  (f) ;  but  the  sig- 
nature of  the  party  "  to  be  charged  "  by  the  contract,  is 
sufficient  (u).     And,  although,  if  the  original  contract  were 

1  0.  p.  407  ;  Forster  v.  Rowland,  7  H.  concluded  ?  see  Butchison  v.   Bowher, 

&  N.  103,  which,  was  decided  under  s.  5  M.  &  W.  535  ;  Jordan  v.  Norton,  i 

i  of  the  statute.  M.  &  W.  155. 

(o)  Archer  v.  Saynes,  5  Exch.  625,  (t)  See  iSm-l  y.  BourdUlon,  10.  B. , 

and   cases  there  cited  ;    Goodman  v.  N.  S.,  188,  which  case,  also,  may  assist 

Griffiths,  1  H.  &  W.  574 ;  Johnson  v.  in  determining — what   ia   a  sufficient 

Dodgson,  2  M.  &  W.  653.     See  Cun-  memorandum  within  the  17th  section  ? 

life  Y.  Harrison,  6  Exch.  903.  Et  vide  Ridgway  y.  Wharton,  6  H.  L. 

(p)  Moore  v.    Oamplell,  10  Exch.  Ca.   238  ;   Lee  v.   Griffin,  IB.   &  S. 

323.  272  ;    Gibson  y.  Holland,  L.   R.  1  0. 

(j)  NobU  Y.    Ward,    L.   K.    1   Ex.  P.  1 ;   Williams  v.  Byrnes,  1  Moo.  P. 

117  ;  L.  R.  2  Ex.  135.  C.  C,  N.  S.,  154  ;  Clarke,  app.,  Ful- 

(r)  Mnore  v.  Kingscote,  5  B.  &  C.  hr,  resp.,  16  C.  B.,  N.  S.,  24. 
583.  (u)  Zaythoarp  y.  Bryant,    2   Biug. 

(s)  Hoadly  v.   M'Claine,   10  Bing.  N.  C.  735  ;  Liverpool  Borough  Bank  y. 

482.  Ecdes,  4  H.  &  N.  139  ;  AUen  y.  Ben- 

As  to  the  question,  when  may  a  con-  net,   3  Taunt.  169 ;  Johnson  v.  Dodg- 

tract  of  sale  be  said  to  be  definitively  son,  2  M.  &  W.  653  ;  BurreU  v.  Evans, 
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Signature 
^iJ  agent : 


-by  auc- 


itself  in  writing,  signed  by  both  parties,  that  whilst  unre- 
scinded  would  be  the  binding  instrument,  so  that  no  subse- 
quent memorandum  signed  by  one  party  only  could  have 
any  effect ;  yet  it  seems  clear,  that  if  a  contract  perfect  and 
definite  in  its  terms  be  made  without  writing,  and  if  a 
note  or  memorandum  merely  in  writing  be  at  some  future 
period  made,  embodying  that  contract,  and  be  signed  by 
the  party  to  be  charged  or  his  agent,  the  statute  will  be 
satisfied  (v). 

The  signature  to  the  "  note  or  memorandum  in  writing," 
under  the  17th  section  of  the  Act,  may  be  that  of  the 
"  agent "  of  the  pai-ty  to  be  charged  "  thereunto  lawfully 
authorised"  {w).  It  may,  for  instance,  be  that  of  a  traveller 
employed  by  a  mercantile  firm,  acting  within  the  scope  of 
his  regular  duties  and  of  the  powers  conferred  upon  him 
— it  may  be  that  of  an  auctioneer,  of  a  factor  (x)  or  of  a 
broker. 

On  the  sale  of  goods  by  auction,  the  auctioneer  usually 
acts  as  agent  as  well  for  the  buyer  as  the  seller  (y).     He  is 


1  H.  &  C.  174,  186  ;  S.  C,  6  H.  &  N. 
660  ;  Saunderson  t.  Jackson,  2  B.  & 
P.  238  ;  Ega-ton  t.  Mathews,  6  East, 
307  ;  per  Patteson,  J. ,  Sievev/right  v. 
Archibald,  17  Q.  B.  114. 

In  the  judgm.,  Williams  T.  Byrnes, 
1  Moo.  P.  C.  C.  195-6,  we  read  in  re- 
ference to  the  17th  section  of  the  statute 
as  follows: — "The  words  require  a 
written  note  of  a  hargain  or  contract ; 
the  statute  clearly  making  no  distinc- 
tion between  these  two  words.  This 
language  cannot  be  satisfied  unless 
the  existence  of  a  bargain  or  contract 
appear  evidenced  in  writing ;  and  a  bar- 
gain or  contract  cannot  so  appear  unless 
the  parties  to  it  are  specified  either 
nominally  or  by  description  or  reference. 
It  is  true  that  the  statute  does  not 
require  the  whole  bargain  in  all  its 
terms  to  be  stated  ;  it  stipulates  only 


for  a  note  or  memorandum  of  it  signed 
by  the  party  to  be  charged,  but  it  does 
in  effect  require  that,  the  essentials, 
i.  e.,  all  those  things  without  which  it 
can  be  no  bargain  at  all,  sha.U  be 
stated." 

(v)  Per  Patteson,  J.,  17  Q.  B.  114. 

(w)  See  Newell  v.  Radford,  L.  K.  3 
C.  P.  52,  distinguishing  Vandenhergh 
T.  Spooner,  L.  B.  1  Ex.  316. 

(x)  See  Durrdl  t.  Evans,  1  H.  &  C. 
174;  S.O.,  6H.  &N.  660. 

(y)  Simon  t.  Motivos,  3  Burr.  1921. 
The  auctioneer  is  clearly  agent  for  the 
vendor.  The  assent  of  both  parties  is, 
however,  necessary  to  make  the  con- 
tract binding ;  assent  is  signified  on  the 
part  of  the  seller  by  knocking  down 
the  hammer  ;  on  the  part  of  the  pur- 
chaser by  bidding.  But  it  seems  that 
a  bidder  has  a  locus  pcenitentias,  and 
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not,  however,  ex  vi  termini,  agent  for  both  parties  :  whether 
he  is  so  or  not  will  depend  upon  the  facts  of  the  particular 
case  (z).  Assuming  that  he  is  duly  authorised  by  the  ven- 
dor, and  that  the  biddings  proceed  with  regularity,  the 
proper  mode  of  complying  with  the  requirements  of  the 
statute  on  a  public  sale  of  goods  to  the  amount  of  lOl.  or 
upwards,  is  for  the  auctioneer  to  write  down  in  his  sale 
book  (which  should  contain  a  copy  of  the  conditions  of 
sale),  the  Christian  and  surname  of  the  highest  bidder  as 
purchaser,  and  also  the  amount  of  the  purchase-money 
opposite  to  the  lot  purchased  (a).  When  the  auctioneer, 
or  his  clerk  (6)  acting  under  his  direction,  thus  signs  for 
the  purchaser,  the  Statute  of  Frauds  will  be  satisfied,  be- 
cause there  will  thus  have  been  made  "  a  note  or  memoran- 
dum in  writing"  of  the  "bargain,"  signed  by  the  lawfully 
authorised  agent  of  the  vendee.  The  authority  to  sign 
being  indeed  expressly  given  or  signified  on  behalf  of  the 
purchaser  by  bidding  (c). 

It  is  clear  that,  in  the  case  just  put,  the  contract  between 
the  vendor  and  vendee  of  the  goods,  constituted  by  the  con- 
ditions of  sale  and  description  of  the  lot,  cannot  at  the  time 
of  sale  be  varied  by  any  oral  statement  of  the  auctioneer  (d ). 
If  any  alteration  be  required  in  the  conditions  or  particulars 
such  alteration  should  be  made  in  writing  before  the  sale  of 
the  lot  in  question  has  commenced.    In  general,  moreover,  as 


may  retract    his  bidding  before   the  East,  558,  568  ;  Soots  v.  Lord  Dormer, 

hammer  falls  :  Payne  v.  Oaxe,  3  T.  K.  4  B.  &  Ad.  77  ;  4  C.  B.  645  (a). 

148,  149  ;  and,  on  the  other  hand,  the  (5)  Bird  v.   Boulter,    4   B.   &  Ad. 

owner  of  the  chattel  put  up  for  sale  443.     See  GosbeU  v.  Archer,  2  Ad.  & 

may  at  any  time  before  the  contract  is  E.  500. 

complete  roToke  the  auctioneer's  autho-  (c)  Emmerson  t.  Seelis,    2  Taunt, 

rity  :  Judgm.,  Wwrlow  v.  Swrrison,  1  38,  48  ;   White  v.   Proctor,  4  Taunt. 

E.  &  E.  317.  209  ;  supra,  n.  (y). 

(z)  ParUett  v.  Pwndl,  4  Ad.  &  E.  (d)  Shelton  v.   Lkms,   2  Cr.  &  J. 

792.  411  ;    explained  and   distinguished  in 

(a)  See  Kenworthy  v.  Schofidd,  2  B.  Eden  v.  Blake,   13  M.    &  W.    614, 

&  C.   945  ;    Evmk  v.    WhUehouie,  7  617. 
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soon  as  the  sale  by  auction  has  taken  place,  and  the  deposit- 
money  has  been  paid,  the  authority  of  the  auctioneer  is  at  an 
end ;  and  if  goods  sent  for  public  sale  are  not  sold,  or  if 
there  be  any  alteration  in  the  conditions  after  the  property  is 
knocked  down,  the  sale  ought  to  be  treated  as  one  by  private 
contract,  and  a  written  agreement  should  be  prepared  ac- 
cordingly, and  signed  by  the  principals  themselves  (e).  "  No 
doubt,"  remarks  Pollock,  C.  B.,  va.  Mews  v.  Carr(f),  "sua. 
auctioneer  at  the  sale  is  agent  for  both  seller  and  buyer,  so  as 
to  bind  them  by  his  signature  ;  but  the  moment  the  sale 
is  over  the  same  principle  does  not  apply,  and  the  auctioneer 
is  no  longer  the  agent  of  both  parties  but  of  the  seller  only ; 
and  the  signature  of  the  seller  or  his  agent  cannot  bind  the 
buyer." 

An  auctioneer,  it  should  be  observed,  is  entitled  to  sue  for 
the  price  of  goods  sold  by  him  in  the  course  of  his  business, 
because  not  only  is  he  privy  to  the  contract  of  sale,  but  he 
has  a  special  property  in  the  subject-matter  of  it  (g).  Now 
it  has  been  held,  that  one  of  the  parties  to  a  sale  of  goods 
of  the  price  of  101.  or  upwards,  cannot  act  as  agent  for  the 
other  party  so  as  to  bind  him  under  the  statute  by  signing 
for  him  a  memorandum  of  the  sale  (A)  :  the  auctioneer, 
therefore,  when  plaintiff  in  an  action  for  the  price  of  goods 
sold  by  him  at  auction,  will  be  precluded  from  availing 
himself  of  his  signature  in  his  sale  book  of  the  defendant's 
name  as  a  compliance  with  the  Statute  of  Frauds  (i) ; 
though,  if  the  signature  in  question  were  entered  in  the  sale 
book  by  the  auctioneer's  clerk,  that  would  be  sufficient  (k). 

(e)  SyJces  t.  Giles,  15  M.  &  W.  645,  (A.)  Graham  v.  Musson,  5  Bing.  N. 

651.  C.  603  ;   Graham  v.  Fretwdl,  3  M.   & 

(/)  1  H.  &  N.  484,  488.  Gr.  368  ;   Wright  y.  Bannah,  2  Camp. 

{g)   Williams  t.   Millington,    1    H.  203. 

Bla.   81 ;    per  Poa-Tc,    J.,     Goppin  v.  (i)  FarebrotJter  v.  Simmons,  5  B.  & 

Walker,    7    Taunt.    241  ;     per    Lord  Aid.  333. 

AUnger,  C.  B.,  5M.  &W.  660;  Davis  (k)  Bird  v.  Boulter,    4  B.    &   Ad. 

V.  Banks,   3  Exoh.  435,  437;   Taplin  443. 
V.  Florence,  10  C.  B.  744,  764. 
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Another  agent  commonly  concerned  in  the  sale  of  goods,  signature 

by  broker. 

and  "  lawfully  authorised "  to  bind  his  principal  under  the 
l7th  section  of  the  Statute  of  Frauds,  is  a  broker  (I),  who 
may  be  defined  to  be  an  agent  employed  to  make  bargains 
and  contracts  between  third  persons  in  matters  of  trade,  com- 
merce, or  navigation,  for  a  pecuniary  compensation,  called 
'  brokerage '  or  'commission.' 

A  broker,  who  acts  as  well  for  the  vendor  as  for  the  pur- 
chaser of  "goods,  wares,  or  merchandises,"  may  undoubtedly 
bind  either  of  his  principals  by  signing  a  "note  or  memo- 
randum in  writing"  of  the  bargain  concluded  between  them, 
as  required  by  the  statute  (m).  Difficulty  may,  however,  be 
felt  in  determining  what  constitutes  .the  contract  between 
the  parties  (n),  and  what  is  a  note  or  memorandum  of  it 
sufficient  within  the  statute. 

To  explain  this  matter  satisfactorily,  let  us  refer  to  the 
practice  of  sharebrokers  and  stockbrokers  in  the  city  of 
London  (o).  When  a  contract  of  sale  is  there  made  through 
the  medium  of  a  broker,  the  broker  is  bound  to  enter  in  his 
book  (p),  and  sign  the  contract ;  and,  if  he  does  so,  the  entry 
thus  made  by  him  will  constitute  the  contract  binding  on 
the  parties,  for  being  authorised  by  the  one  party  to  sell, 
and  by  the  other  to  buy,  in  the  terms  of  the  contract — 
when  the  broker  has  reduced  it  into  writing  and  signed 

(l)  Rucher    v.    Oammeyer,    1    Esp.  (»)  See  Moore  t.  Campbdl,  10  Exch. 

105  ;   Hinde  v.    Whitehouse,    7  East,  323  ;  Noble  v.  Ward,  L.  E.  2  Ex.  135  ; 

569.  1  Id.  lir. 

A  broker  cannot,  however,  -witlioiit  (o)  See  Smith   v.  lAndo,  i  C.   B., 

the  consent  of  his  principal,  delegate  N.   S.,  395;    S.    0.,   5   Id.   587.     A 

his   authority;    for,    delegata  potestas  broker  who  signs  the  contract  in  that 

non   potest    delegari :     Henderson    v.  character  may,    by   virtue   of  a  local 

Barnewall,  1  Y.  &  J.   387  ;  Leg.  Max.,  usage,  incur  liability  upon  it  as  princi- 

4th  ed.,  806.  pal :  Svmfrey  t.  Dale,  7  E.  &  B.  266 ; 

(ot)  Rucher  t.    Cammeyer,    1   Esp.  8.  O.   (in  Error),  E.   B.   &  E.  1004, 

105;  PaHon,  app..  Crofts,  resp.,  16  cited  post,  Chap.  4. 
C.  B.,  N.  S.,  11 ;    OhapmoM  v.  Par-  (p)  See  EiisseU  on  Factors,  pp.  46, 

tridge,  5  Id.  256.  See  Pitts  v.  Beckett,  345. 
13  M.  &  W.  743. 
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it  as  their  common  agent,  it  binds  them  both  according  to 
the  Statute  of  Frauds,  as  if  both  had  signed  it  with  their 
own  hands. 

Such  is  the  duty  of  the  broker,  and  it  is  further  the 
practice  for  him  to  send  what  are  called  the  bought  and  sold 
notes  to  his  principals — the  bought  note  to  the  buyer,  and 
the  sold  note  to  the  seller — by  way  of  intimating  that  he 
has  acted  upon  their  instructions.  Sometimes,  however,  or 
rather  as  it  would  seem  very  frequently,  the  broker  omits  to 
enter  or  sign  any  contract  in  his  book,  but  contents  himself 
with  sending  to  his  clients  the  bought  and  sold  notes  in  the 
manner  just  mentioned.  If  these  notes  agi-ee,  they  are 
held,  and  justly,  to  constitute  a  binding  contract,  sufficient 
within  the  Statute  of  Frauds ;  but  if  there  be  any  material  (q) 
variance  between  them,  the  case  of  Sievewright  v.  Archi- 
bald (r),  shows  us  that  they  are  both  nullities,  and  that,  in 
this  case  consequently,  there  is  in  the  absence  of  part 
payment  and  part  acceptance,  no  binding  contract  at  all 
between  the  parties  upon  which  an  action  could  be  brought. 
For  contractiug  parties  must  consent  ad  idem ;  and  where 
the  terms  of  the  two  notes  differ,  there  can  be  no  reason 
why  faith  should  be  given  to  the  one  rather  than  to  the 
other  (s). 

It  may  seem  almost  superfluous  to  cite  authorities  in 
addition  to  those  specified  in  the  preceding  pages  (f),  with  a 
view  to  showing  that  a  written  contract  falling  within  the 
operation  of  the  4th  or  of  the  I7th  section  of  the  Statute  of 
Frauds,  cannot  be  varied  by  a  subsequent  oral  agreement 


(q)  See  Heyworth  v.  Knight,  17  C.  post,  Clap.  4. 
B.,  N.  S.,  298.  (s)  A  material  alteration  in  the  sold 

(r)  17  Q.  B.  103  (where  the  cases  note  made  by  the  buyer  without  the 

are  reviewed)  ;    Kempson  v.  Boyle,  3  knowledge  or  consent  of  the  seller  will 

H.   &  C.  763  ;    Parian,  app..  Crofts,  prevent  the  former  from  suing  on  the 

resp.,  16  C.  B.,  N.   S.,    22,   23;    per  contract:    Mollett  v.  Wackerbarth,    5 

Parke,  B.,  10  Exch.   330.     See  True-  C.  B.  181. 
man  v.  Loder,  11  Ad.  &  E.  589,  cited  (t)  Ante,  pp.  379,  391. 
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between  the  contracting  parties.  Two  well-considered  cases, 
further  illustrating  the  rule  of  evidence  in  question,  may, 
however,  here  conveniently  be  mentioned,  as  being  in  prin- 
ciple generally  applicable  where  the  statute  law  requires  that 
a  contract  shall  be  in  writing.  The  cases  alluded  to  are 
Goss  V.  Lord  Nugent  (u),  decided  under  sect.  4,  and  Mar- 
shall V.  Lynn  (v),  decided  under  sect.  17  of  the  Act  above 
mentioned. 

In  Qoas  v.  Lord  Nugent  the  facts  were  these : — By  an 
agreement  in  writing  the  plaintiff  contracted  to  sell  to  the 
defendant  several  lots  of  land,  and  to  make  a  good  title 
thereto ;  and  the  deposit-money  was  paid  in  pursuance  of 
this  agreement  by  the  defendant ;  it  was,  however,  after- 
wards discovered  that  a  good  title  could  not  be  made  to  one 
small  lot  included  in  the  sale  ;  but  the  defendant  said  he 
would  accept  the  title  notwithstanding  this  defect ;  and 
possession  of  the  whole  was  given  up  to  him.  On  delivery 
of  the  abstract  of  title  by  the  vendor,  the  defendant's  soli- 
citor nevertheless  objected  to  the  title  so  far  as  regarded 
the  small  lot  above  mentioned,  and  the  defendant  refused 
to  complete  the  purchase.  An  action  having  been  brought 
by  the  vendor  to  recover  the  unpaid  residue  of  the  purchase- 
money,  it  was  objected  that  oral  evidence  of  a  waiver  by  the 
defendant  of  his  right  to  have  a  good  title  as  to  the  small 
lot  was  not  admissible,  inasmuch  as  the  Statute  of  Frauds 
required  the  whole  agreement  between  the  contracting 
parties  to  be  in  writing.  And  of  this  opinion  was  the 
Court  in  banc.  Lord  Denman  remarking  that  the  object 
of  the  statute  was  to  exclude  all  oral  evidence  as  to  con- 
tracts for  the  sale  of  land,  and  to  require  that  any  such 
contract  when  sought  to  be  enforced  should  be  proved  by 
writing  only  (x).  His  Lordship  further  observed,  that  in  the 
case  before  the  Court  the  contract  sought  to  be  enforced 

(u)  5  B.  &  Ad.  58.  (a;)  See  also,  per  Maule,  J.,  ante, 

(v)  6  M.  &  W.  109.  p.  409,  n.  (p). 
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was  not  in  truth  the  written  agreement,  but  a  new  contract 
entered  into  by  the  parties,  which  it  was  proposed  to  prove 
partly  by  the  original  written  agreement,  and  partly  by  the 
subsequent  verbal  agreement ;  so  that  the  contract  put  in 
evidence  to  support  the  action  was  not  entirely  in  writing  {y). 
In  this  case  an  opinion  was  however  intimated  by  the  Court, 
that  a  written  contract  concerning  the  sale  of  land  may  be 
wholly  waived  and  abandoned'  by  a  subsequent  oral  agree- 
ment, so  as  to  prevent  either  party  from  recovering  upon  the 
contract  which  was  in  writing  (0). 

In  Marshall  v.  Lynn  {a),  it  appeared  that  the  defendant 
had  entered  into  a  written  contract  for  the  purchase  of 
potatoes,  the  price  whereof  exceeded  101.,  from  the  plaintiff, 
to  be  shipped  on  board  a  vessel  named  in  the  contract,  when 
she  should  next  arrive  at  the  port  of  W.  An  alteration  in 
regard  to  the  time  of  shipping  the  potatoes  was  afterwards 
agreed  to  verbally  by  the  parties ;  and,  in  an  action  against 
the  purchaser  for  not  accepting  them  according  to  his  con- 
tract, the  point  to  be  decided  was,  whether  such  alteration 
by  parol  of  the  written  contract  was  binding.  The  Court  of 
Exchequer  held  that  it  was  not  so, — that  the  same  rule  must 
prevail  as  to  the  construction  of  the  l7th  section  as  had,  in 
Goss  V.  Lord  Nugent  (&),  prevailed  in  regard  to  the  construc- 
tion of  the  4th  section  of  the  Statute  of  Frauds  ;  that,  if  the 
original  written  contract  required  by  either  of  those  sections 
be  varied,  and  a  new  contract  as  to  any  of  its  terms  be 
substituted  in  the  place  of  it,  that  new  contract  cannot  be 
enforced  in  law  unless  it  also  be  in  writing  (c).  It  seems, 
however,  that  the  rule   in   question,  whereby  contracts   in 

{y)  Ace.  Stowell  v.  RoUnson,  3  Bing.  13  M.    &  W.    561,    568  ;    Home  v. 

N.  0.  928  ;  Harvey  t.  Orahham,  5  Ad.  Wingfield,  8  Soott,  N.  E.,  340. 

&  E.  61,  74.  (c)  Judgm.,  6  M.  &  W.  117 ;  SUad 

(s)    Judgm.,  5  B.  &  Ad.  66.     See  t.  Dawber,  10  Ad.  &  E.  57  ;  OgU  v. 

Harvey  t.  Orabkam,  5  Ad.  &  E.  74.  Ilarl  Vane,  L.  R.  2  Q.   B.  275,  282, 

(a)  6  M.  &  W.  109.  284  ;    Moore  v.   Camphdl,   10  Exch. 

(t)  See  also  Hargreaves  v.  Parsoiu,  323,  33'2. 
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writing  are  not  allowed  to  be  subsequently  varied  by  parol, 
applies  only  where  the  particular  contract  is  required  by  law 
to  be  in  writing  (d). 

Besides  the  Statute  of  Frauds,  there  are  various  enact- 
ments which,  to  authenticate  transactions  specified  therein, 
require  that  writing  shall  be  used ;  of  these.  Lord  Tenter- 
den's  Act  (9  Geo.  4,  c.  14)  has  for  the  common  law  prac- 
titioner peculiar  and  obvious  importance,  relating,  as  it  does, 
to  matters  which  are  constantly  falling  under  his  notice.  Of 
this  Act,  two  sections  (ss.  6  (e)  and  7  (/) )  have  been  already 
sufficiently  considered ;  and  other  clauses  of  the  Act  in 
question,  particularly  sects.  1  and  5,  which  concern  respec- 
tively promises  to  bar  the  Statute  of  Limitations  (21  Jac.  1, 
c.  16)  (g),  and  promises  by  adults  to  pay  debts  contracted 
during  infancy  Qi),  will  hei-eafter  be  specially  adverted  to.  I 
shall  now,  accordingly,  without  further  inquiry  as  to  written 
contracts  in  particular,  conclude  this  chapter  with  some  re- 
marks respecting  simple  contracts  generally — oral  or  written 
— the  object  immediately  in  view  being  to  contrast  a  simple 
with  a  special  contract,  regard  being  had  to  the  leading  cha- 
racteristics of  either.  I  shall  also  specify  some  few  cases,  in 
each  of  which  our  law  requires  that  the  contract  entered  into 
between  parties  shall  be  under  seal. 

Now,  on  reference  to  p.  273,  it  will  be  seen  that  a  specialty  a  specialty 

'  r  >  r  J  contrasted 

works  a  merger ;  operates  by  way  of  estoppel ;  requires  no  ™*^  * 

o       J      JT  J  J  r  r       J         T.  simple  con- 

consideration  to  support  it :  will  in  some  cases  bind  the  heir  *'''^*' 
of  the  covenantor  or  obligor  ;  and  can  only  be  discharged  by 
an  instrument  under  seal  (i)  or  by  the  judgment  of  a  Court 
of  competent  authority  or  by  statute.    A  simple  contract  on 
the  other  hand,  which  fills  the  lowest  rank  amongst  obliga- 

{d)  Per  Maule,  J.,  Pontifex  \.  Wil-  (g)  Ante,  p.  184. 

Unscm,  2  C.  B.  361 ;  ante,  p.  379.  (h)  Post,  Chap.  5,  s.  2. 

(e)  Ante,  p.  391.  (i)  See  Judgm.,   Frazer  ».  Jordwn, 

(f)  Ante,  p.  410.  8  E.  &  B.  309. 
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tions  recognised  in  law,  cannot,  it  is  obvious,  work  a  merger ; 
although  it  may  operate  as  an  admission,  it  does  not,  except 
in  some  peculiar  cases  (A;),  act  by  way  of  estoppel  (I).  A 
simple  contract  does  (usually  (tti)  )  require  a  consideration  to 
support  it  (n) ;  it  will,  as  already  stated  (o),  and  as  we  shall 
hereafter  see  at  greater  lengt.h,  bind  the  personal  not  the 
real — representative  of  the  contractor.  An  executory  con- 
tract not  under  seal  may  (even,  as  it  seems,  when  required 
to  be  in  writing  by  statute),  be  discharged  by  parol  before 
breach  {p). 

"  It  is  competent,"  says  Parke,  B.,  in  a  recent  case  (q), 
"  for  both  parties  to  an  executory  contract,  by  mutual  agree- 


{k)  For  instance,  a  tenant  is  said  to 
be  "  estopped  "  from  denying  liis  land- 
lord's title.  (See  Judgm.,  Cutlibertson 
V.  Irving,  4  H.  &  N.  754-5  ;  S.  C,  Q 
Id.  135.)  Delaney  t.  Fox,  2  C.  B., 
N.  S.,  768  ;  Watson  v.  Lane,  11  Exch. 
769  ;  per  WUde,  B.,  Duke  v.  Ashby, 
7  H.  &  N.  602.  An  agent  is  not  per- 
mitted to  dispute  the  title  of  Ms  prin- 
cipal in  the  subject-matter  of  the  agency. 
(Story  on  Agency,  4th  ed.,  p.  272.) 
And  the  doctrine  of  estoppel  has  also 
some  application  in  regard  to  biUs  of 
exchange  and  promissory  notes.  (Post, 
Chap.  3.)  See  Reg.  t.  Evans,  3  E.  & 
B.  363. 

(Z)  See  Oamnam  v.  Farmet-,  3  Eich. 
698  ;  BaHlett  v.  Wells,  1  B.  &  S.  836, 
and  cases  there  cited ;  Graves  v.  Key, 
3  B.  &  Ad.  313  (which  shows  that  a 
receipt  not  under  seal  is  an  admission 
only). 

"  The  acts  in  pads,  which  bind  par- 
ties iy  'vay  of  estoppel,  are  but  few, 
and  are  pointed  out  by  Lord  Coke  (Co. 
Litt.  352  a).  They  are  all  acts  which 
anciently  really  were,  and  in  contem- 
plation of  law  have  always  continued 
to  be,  acts  of  notoriety  not  less  formal 
and  solemn  than  the  execution  of  a 
deed,  such  as  livery,  entry,  acceptance 


of  an  estate,  and  the  like.  Whether  a 
party  had  or  had  not  concurred  in  an 
act  of  this  sort  was  deemed  a  matter 
which  there  could  be  no  difficulty  in 
ascertaining,  and  then  the  legal  conse- 
quences followed. "  (Judgm.,  I/yon  v. 
Feed,  13  M.  &  W.  309,  cited  NicMls 
V.  Athersbme,  10  Q.  B.  949.) 

Other  instances  of  estoppel  in  pais 
will  be  adrerted  to  in  Book  III.  of  this 
work.  See  also  Waller  v.  Draixford, 
1  E.  &  B.  749  ;  Andrews  y.  Mailes,  2 
E.  &  B.  349,  353  ;  Doe  d.  Croft  t. 
Tidbury,  14  C.  B.  304,  324  ;  Taylor 
T.  Best,  14  C.  B.  487  ;  Dunston  t, 
Patersm,  2  C.  B.,  N.  S.,  495;  Wor- 
thington  v.  Svdlow,  2  B.  &  S.  508, 
519.  Estoppels  bind  parties  and  privies 
only,  not  strangers :  Richards  v.  John- 
tton,  4  H.  &  N.  660. 

(m)  See  post,  Chap.  3. 

(»)  Ante,  pp.  308,  316. 

(o)  Ante,  p.  298. 

ip)  See  Taylor  v.  Hilary,  1  Cr.  M. 
&  R.  741. 

(j)  Foster  v.  Dawler,  6  Exch.  851. 
King  V.  Gillett,  7  M.  &  W.  65,  is  im- 
portant with  reference  to  the  point  here 
adverted  to.  See  also  Sarris  v.  Carter, 
3  E.  &  B.  559  ;  Davis  v.  Bomford,  6 
H.  &  N.  245. 
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ment,  without  any  satisfaction,  to  discharge  the  obligation  of 
that  contract."  But  the  learned  Judge  proceeds  to  remark, 
that  "  an  executed  contract  cannot  be  discharged  except  by- 
release  under  seal,  or  by  performance  of  the  obligation,  as  by 
payment,  -where  the  obligation  is  to  be  performed  by  pay- 
ment "  (r).  Leave  and  licence  cannot  be  pleaded  to  a  decla- 
ration charging  a  breach  of  contract,  the  plea  must  allege 
an  exoneration  or  discharge  (s). 

To  an  action  for  breach  of  contract,  "  accord  and  satisfac- 
tion," if  properly  pleaded,  -will  also  afford  a  good  ground  of 
defence  (Q.  Though,  "  it  is  clear  if  the  claim  be  a  liquidated 
and  ascertained  sum,  payment  of  part  cannot  be  satisfaction 
of  the  -whole,  although  it  may,  under  certain  circumstances, 
be  evidence  of  a  gift  of  the  remainder.  But  the  gift  of  a 
thing  of  uncertain  value  may  be  a  satisfaction  of  any  sum 
due  on  a  simple  contract.  If  the  contract  be  by  bond  or 
covenant,  it  can  be  determined  only  by  something  of  an 
equal  or  higher  nature  (u)  ;  but  upon  a  mere  simple  con- 
tract it  is  clear,  that  the  debtor  may  give  anything  of  in- 
ferior value  in  satisfaction  of  the  sum  due,  pi-ovided  it  be 
not  part  of  the  sum  itself;"  for  "if  the  creditor  had  the 
money  itself,  he  might  buy  with  it  a  thing  of  however  in- 
ferior value,  and  that  contract  would  be  good ;  so  he  may 
accept  the  same  thing  in  satisfaction  of  the  whole  sum,  and 
that  contract  is  good  "  {x). 

(r)  Foster  v.  Dumber,  supra.  Wans',   Stra.   426,  is  obserred  upon ; 

(«)  Dobson  V.  jEjpie,  2  H.  &  N.  79.  Grimsley  v.  Pa/rher,  3  Exch.  610,  fol- 

(t)  A  vested  right  of  action  can  only  lowing  TattersaU  \.  Parhinson,  16  M. 

be  got  rid  of  by  a  release  or  an  accord  &  W.  752.     See  Oaskill  v.  Skene,  14 

and   satisfaction  :    per   Williams,    J.,  Q.  B.  664  ;  Thame  v.  Boast,  12  Q.  B. 

Coohv.  Lister,  13  C.  B,,  N.  S.,  587-8.  808  ;  Beaumont  v.  Greathead,  2  C.  B. 

(u)  Ante,  p.  298.     Wilson  v.  Brad-  494  ;    Goodwin  v.  Oremer,  18  Q.   B. 

dyU,  9  Exch.  918  ;  MippinghaU  v.  757  ;  Cook  t.  Hopewell,  11  Exch.  555. 
Lloyd,  5  B.   &  Ad.   742 ;    cited  per  Pinnel's   case,    5  Eep.  117,  which 

BramweU,  B.,  Kirk  v.  Gibbs,  1  H.  &  was  an  action  of  debt  upon  a  bond, 

N.  814.  is  a  leading  authority  on  the  above 

{x)  Per  ParJce,  B.,  Sibree  v.  Tripp,  srubject. 
15  M.  &  W.-  33-4,  where  Dumber  v. 
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The  reason  why,  as  just  stated,  part  payment  cannot  be 
pleaded  in  satisfaction  of  a  debt,  is  thus  explained  in  the  case 
of  Sibree  v.  Tripp  above  cited :  "  It  is  undoubtedly  true  that 
payment  of  a  portion  of  a  liquidated  demand,  in  the  same 
manner  as  the  whole  liquidated  demand  ought  to  be  paid,  is 
payment  only  in  part,  because  it  is  not  one  bargain  but  two, 
viz.,  payment  of  part,  and  an  agreement  without  considera- 
tion to  give  up  the  residue."  "  But  if  you  substitute  for  a 
sum  of  money  a  piece  of  paper  or  a  stick  of  sealing-wax  it 
is  different,  and  the  bargain  may  be  carried  out  in  its  full 
integrity.  A  man  may  give  in  satisfaction  of  a  debt  of  1001. 
a  horse  of  the  value  of  51.,  but  not  51."  If,  however,  the 
time  or  place  of  payment  of  the  money  given  in  satisfaction 
be  different  from  that  of  the  debt  due,  the  smaller  sum  may 
be  a  satisfaction  of  the  larger,  ex.  gr.,  "if,  for  money,  yoii 
give  a  negotiable  security,  you  pay  it  in  a  different  way ;  the 
security  may  be  worth  more  or  less,  it  is  of  uncertain 
value  "  (jj),  and  may  therefore,  in  law,  be  an  equivalent  for  a 
larger  amount  actually  due. 

The  withdrawal  by  defendant  of  a  plea  of  infancy  has  been 
held  to  be  a  sufficient  consideration  for  an  agreement  by  the 
plaintiff  to  accept  a  smaller  in  satisfaction  of  a  larger  sum  {£). 
And  b}'-  way  of  further  illustrating  this  subject,  since  the 
decision  in  Good  v.  Cheesman  (a),  "  the  law,"  says  Willia')7is, 
J.,  in  Boyd  v.  Hind  (b),  "  has  been  regarded  as  settled,  that 
a  composition  agreement  by  several  creditors,  although  by 
parol  so  as  to  be  incapable  of  operating  as  a  release,  and 
although  unexecuted  so  as  not  to  amount  in  strictness  to  a 
satisfaction,  will  be  a  good  answer  to  an  action  by  a  creditor 
for  his  original  debt  if  he  accepted  the  new  agreement  in 

{y)    Per  Alderson,    B.,   Sibree    v.  cases,  supra,  n.  (x). 
Tripp,    15   M.    &   W.   38  (where   the  (z)  Oooper  v.  Parlcer,  14  C.  B.  118  ; 

cases   are   collected);    per  Parlce,  B.,  S.  C,  15  C.  B.  822. 
Curleww  T.  Clark,  3  Exch.  378.     See  (a)  2  B.  &  Aid.  328. 

also  Lyth  v.  Aiilt,  cited  ante,  p.  318  ;  (6)  1  H.  &  N.  938,  947. 

Jonea  v.  SawJcins,  6  C.  B.  142 ;    and 
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satisfaction  thereof;  and  that  for  such  an  agreement,  there 
is  a  good  consideration  to  each  creditor,  viz.,  the  undertaking 
of  the  other  compounding  creditors  to  give  up  a  part  of  their 
claim.  But  no  such  agreement  can  operate  as  a  defence  if 
made  merely  between  the  debtor  and  a  single  creditor ;  the 
other  creditors  or  some  of  them  must  also  join  in  the  agree- 
ment with  the  debtor,  and  with  each  other,  for  otherwise  it 
would  be  a  bare  contract  to  accept  a  less  sum  in  satisfaction 
of  a  greater,  which  would  be  invalid  by  reason  of  want  of 
consideration  for  relinquishing  the  residue." 

Thus  much  as  to  the  mode  of  discharging  a  parol  contract 
at  common  law ;  and  now,  assuming  that  the  characteristics 
of  a  contract,  special  or  simple,  have  been  sufficiently  exhi- 
bited, one  question  which  may  reasonably  be  supposed  to 
have  suggested 'itself  yet  remains  to  be  answered  :  is  a  deed, 
under  any,  and  if  so,  under  what  circumstances,  indispensable 
to  the  validity  of  a  transaction  by  our  law  1  Without  attempt- 
ing fully  to  answer  this  question,  I  may  observe  that  there  are 
certain  transactions  which  at  common  law,  and  certain  other 
transactions  which  by  statute,  are  required  to  be  evidenced 

by  deed.     At  common  law,  no  incorporeal  right  or  heredita-  Deed- 
when  re- 
ment  can  be  created  or  transferred  otherwise  than  by  deed  :  quisite  ut 

■^  common 

such  a  right  is  said  to  lie  in  grant  and  not  in  livery  (c),  and  '*''• 
to  pass  by  the  mere  delivering  of  the  deed  of  grant  or  of 
assignment ;    a  right  of  common,   for  instance,  which  is  a 
profit  a  prendre,  or  a  right  of  way,  which  is  an  easement  or 


(c)  Incorporeal  property  is  so  termed  other  hand,  ex.  gr.,  houses  and  land, 

because  it  has  no  corpus,  and  is  not  is  capable  of  actual  and  risible  delivery 

tangible  or  visible,  but  exists  only  in  and  transfer,  and  is  therefore  said  to 

legal  contemplation.      It  may  indeed  lie  in  livery  (meaning  delivery  of  seisin 

produce    something    substantial     and  or  possession) :  Chitt.  Gen.  Pr. ,  vol.  1, 

beneficial  to  the  owner,  as  in  the  in-  p.  203. 

stance   of  the   right  to   tithes  ;    but,  By  stat.  8  &  9  Vict.  c.  106,  a.  2,  a 

being  incapable   of  actual  possession,  corporeal  hereditament   "  shall,  as  re- 

and  passing  by  the  mere  deed  of  grant,  gards  the  conveyance  of  the  immediate 

it  is  therefore  said  to  lie  in  grant.    The  freehold  thereof,  be  deemed  to  lie  in 

possession  of  corporeal  property  on  the  grant  as  well  as  in  livery. " 

F  F 
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right  in  nature  of  an  easement,  cannot  be  granted  or  con- 
veyed in  fee  simple,  for  life,  or  for  years,  without  a  deed  (cZ). 
An  auctioneer,  accordingly,  who  is  employed  under  a  parol 
agi-eement  to  sell  goods  upon  the  premises  of  a  third  party, 
has  no  such  interest  in  the  goods  as  wiU  make  the  license 
given  him  to  enter  upon  the  premises  for  the  purpose  of 
selling  them  irrevocable  (e) ;  and  a  license  to  an  outgoing 
tenant  to  re-enter  upon  the  demised  premises  in  order  to 
take  away  fixtures  left  there,  will  not,  unless  under  seal,  be  a 
valid  grant  of  such  privilege  as  against  an  incoming  tenant 
who  was  not  party  to  the  license  (/).  Again,  at  common 
law,  an  authority  to  an  agent  to  execute  a  deed  for  his  prin- 
cipal must  itself  be  under  seal  (g).  A  corporation  must  in 
general  contract  by  deed  (h).  A  gift  of  a  chattel  inter  vivos, 
if  not  perfected  by  delivery,  must  be  evidenced  by  deed  (i). 
And  a  mere  verbal  gift  of  a  chattel  to  a  person  in  whose  pos- 
session it  is  does  not  pass  any  property  in  the  chattel  to  the 
donee  (k).  "  By  the  law  of  England,"  says  Lord  Tenter- 
den  (T),  "  in  order  to  transfer  property  by  gift,  there  must 
either  be  a  deed  or  instrument  of  gift  (m),  or  there  must  be 
an  actual  delivery  of  the  thing  to  the  donee." 


(d)  Wood  -a  LeadbitUr,  13  M.  &  W.       343. 
838  (which  is  a  leading  case  upon  this  (h)  Post,  Chap.  5,  o.  1. 

subject)  ;  Adams  t.  Andrews,  15  Q.  B, 
284,  296  ;   Sird  r.  Higginson,  6  Ad. 
&  E.   824;    S.  C,  2  Ad.   &  E.  696 
Thomas  t.  FredricTcs,  10  Q.  B.  775 
Williams  v.  Morris,  8  M.  &  W.  488, 


(i)  Irons  v.  SmaUpieee,  2  B.  &  Aid. 
551.  A  chattel  may  be  mortgaged  by 
parol :  Flory  t.  Denny,  7  Exch.  581 
(which  shows  that  "there  may  be  a 
mortgage  of  chattels,  as  distinguished 


See  Smart  t.  Jones,  15  C.  B.,  N.  S.,  from  a  pledge,  without  delivery  :  "  per 

717.  Williams,  J.,  Maugham  v.  Sharpe,  17 

(e)  Tallin  t.   Florence,    10  C.   B.  C.  B.,  N.   S.,  464).     See  Sarton  t. 

744.  Gainer,  3  H.  &  N.  387. 

(/)  Boffey  ¥.  Henderson,  17  Q.  B.  Qc)  Shower  v.  Pilci:,  4  Exch.  478  ; 

574.     See  Leader  v.  Homewood,  5  C.  Sourne  t.  Foshrooke,  18  C.  B.,  N.  S., 

B.,  N.  S.,  546.  515,  524. 

(g)  Harrison   y.  Jackson,  7  T.   R.  {I)  Irons  v.  SmaUpieee,  2  B.  &  Aid. 

207,  210  ;  WUJcs  v.  Back,  2  East,  142 ;  552.     See  Congreve  v.  Evetts,  10  Bxch. 

Berhdey  v.  Hardy,    5  B.   &  C.   355  ;  298  ;  Baker  v.  Gray,  17  0.  B.  462. 

Judgm.,  Hunter  v.  Parker,  7  M.  &  W.  (m)  The  expression  here  attributed 
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Under  the  statute  law,  the  transfer  of  certain  kinds  of  Deed— 

when  re- 
property  is  expressly  required  to  be  by  deed.     For  instance,  J^^^^^ut^^ 

the  Real  Property  Amendment  Act  (8  &  9  Vict.  c.  106)  pro-  ^''• 
vides  (s.  3),  that  a  feoffment  (unless  made  under  a  custom  by 
an  infant)  shall  be  void  at  law  if  not  evidenced  by  deed — 
that  a  partition,  exchange  (except  of  copyholds),  or  lease 
required  by  law  to  be  in  writing,  an  assignment  of  a  chattel 
interest  (not  being  copyhold),  or  a  surrender  in  writing  of 
an  interest  in  any  hereditament  not  being  a  copyhold  and 
not  being  an  interest  which  might  by  law  have  been  created 
■without  writing,  shall  also  be  void  at  law  unless  made  by 
deed  (n).  So  under  the  Merchant  Shipping  Act  (17  &  IS 
Vict.  c.  104),  s.  55  (o),  the  transfer  of  any  registered  ship,  or 
any  share  therein,  to  a  person  qualified  to  be  owner  of  a 
British  ship,  is  to  be  effected  by  bill  of  sale  or  instrument 
under  seal,  in  the  form  given  in  the  Schedule  to  the  Act. 
And  the  statute  in  question  likewise  contains  provisions  (ss. 
66,  73)  regidating  the  mode  of  mortgaging  a  ship  or  any 
share  therein,  and  of  making  a  transfer  of  such  mortgage, 
for  either  of  which  purposes  a  deed  is  expressly  rendered 
necessary. 

It  would  be  of  little  use,  even  did  space  permit,  to  enume- 
rate the  various  contracts,  to  the  validity  of  which  a  deed  or 

to  the  learned  Judge  seems  to  imply  in  Mope  y.  Hayley,  5  E.  &  B.  846),  is 

that  the  assignment  of  a,  chattel  may  "founded  on  the  maidm,  Nemo  dat  qui 

be  effected  by  an  instrument  not  under  non  habet :  "  per  Willes,  J. ,  Chidell  r. 

seal — a  proposition   unsustainable   by  Galsworthy,  6  C.  B.,  N.  S.,  478.     See 

the  authorities  :    see,  per  MavXe,   J.,  Cairr  v.  AUatt,    27  L.   J.,   Ex.,    385. 

Jjmm  T.  Thornton,  1  C.  B.  381-2,  and  As  to  the  effect  of  a,  grant  of  a  chattel 

Note  by  Serjt.  Manning,  Id.  381  (d).  by  deed,  see  further,  Siggers  t.  Emms, 

In  OvMs  Y.  Han-iaon,  10  Exch.  575,  5  E.  &  B.  367 ;  Reeve  v.  Whitmore,  33 

Parke,  B.,  observes,  "It  has  been  held  L.  J.,  Chanc,  63  ;  S.  C,  32  Id.  497. 
that  a  gift  is  not  binding  unless  it  be  (»)  See  Shelf.  Real  Prop.  Stats.,  7th 

by  deed,  or  the  subject  of  the  gift  be  ed.,  pp.  619,  620. 
actually  deliyered  ;   but  if  the  point  (o)  As  to  which  see  Maude  and  P. 

were  res   nova  it  would    perhaps  be  on   Merch.    Shipp.,    2nd   ed.,    p..  21, 

decided  differently."     The  decision  in  n.  (c). 
Zunn   V.  Tlwmton,   supra  (recognised 

F  F  2 


436  DEED — ^WHEN  REQUIRED  BY  STATUTE. 

a  writing  not  under  seal  is  rendered  necessary  by  the  statute 
law.  When  difficulty  arises  in  regard  to  any  contract  or 
transaction  regulated  by  statute,  such  difficulty  must  -be 
solved  by  reference  to  the  precise  words  of  the  Legislature 
applicable  to  the  particular  case  ;  and  general  principles 
cannot,  it  is  obvious,  be  deduced  from  special  and  arbitrary 
enactments.  Upon  this  part  of  the  subject,  therefore,  nothing 
further  wiU  here  be  said  ;  and,  in  the  ensuing  Chapter,  I 
shall  proceed  to  speak  of  certain  contracts  required  for  the 
most  part  to  be  in  writing  by  the  Law  Merchant  (p). 

( p)  In  the  preceding  Chapter  no  re-  amount,    Mr.    Tilsley's   Treatise   upon 

f erenoe  has  been  made  to  the  Stamp  the  Stamp  Laws,  with  the  Supplements 

Acts.     Where  any  doubt  occurs  in  re-  thereto,  may  safely  be  consulted, 
gard  to  the  necessity  for  a  stamp  or  its 


CHAPTER  III. 

NEGOTIABLE  INSTRUMENTS  (a). 

The  term  '  negotiable  instrwment '  will  here  be  used  to  Negotiable 
signify  an  instrument  which  may  be  transferred  by  assign — what. 
ment  from  one  person  to  another,  so  as  to  vest  a  legal  title 
to  the  property  represented  or  secured  by  it  and  a  right  of 
action  directly  founded  upon  it  in  the  transferee  (h). 

Every  '  negotiable '  instrument,  accordingly,  presents  an 
exception  to  that  general  rule  of  our  common  law,  which 
says,  that ' choses  in  action'  shall  not  be  assignable  (c).  In 
order  to  understand  the  meaning  and  scope  of  this  rule,  some 
few  remarks  are  necessary. 

In  the  first  place,  then,  what  is  a  '  chose  in  action '  ?    This  chose  in 

aution — ' 

question  may  be  answered  by  reference  to  the  Termes  de  la  ^iiat; 
Ley  {d),  where  we  read  that  a  chose  in  action  "  is  where  a 
man  hath  cause  or  may  bring  an  action  for  some  duty  due  to 
him,"  as  an  action  of  debt  upon  an  obligation,  an  action  of 

(a)  An  elementary  -riew  merely  has  at  common  law,  a  dett  cannot  be  as- 

in  tHs  cliapter  been  attempted  of  the  signed  so  as  to  give  the  assignee  a  right 

subject  above  specified.      The  author  to  sue  for  it  in  his  own  name,  except  in 

has  contented  himself  with  exhibiting  the  case  of  a  negotiable  instrument." 

a  brief  outline  of  the  law  applicable  to  The  other  principle  is,  "that  a  bare 

it,  and  with  pointing  out  from  a  multi-  promise  cannot  be  the  foundation  of  an 

tude  of  oases  those  to  which  the  atten-  action — ex  nudo  pacto  non  oritur  actio. '' 

tion  of  the  student  should  specially  be  Again,  in  Noble  v.  National  Discownt 

directed.  Co.,  5  H.   &  N.   228,   Bramwdl,   B., 

(5)  See  Webst.  Diet,  ad  verb.    "  Ne-  observes,  "There  is  no  doubt  as  to  the 


law,  that  if  one  person  is  indebted  to 
(c)  In  lAversidge  v.    Broadhent,   4       another  he   cannot  become   under  an 
H.   &  N.   610,   Martin,  B.,   specifies       obligation  to  a  third  party  without  the 
"two  legal  principles"  which  "have       agreement  of  all  three. " 
never  been  departed  from.    One  is  that,  (d)  Ed.  1708,  p.  121. 
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covenant,  of  trespass,  or  the  like ;  and,  indeed,  -wherever  a 
thing  is  not  in  ^possession,  but  where,  for  recovery  of  it,  a 
man  is  driven  to  Lis  action  (and  consequently  enjoys  a  right 
merely),  such  thing  is  called  a  chose  i/n  action. 
—not  as-  Now,  it  is  to  be  observed,  that,  by  an  ancient  maxim  of 

the  common  law,  a  chose  in  action  cannot  be  granted  or 
transferred  to  a  stranger,  so  as  to  enable  the  transferee  to  sue 
upon  it  at  law  (e).  The  policy  of  our  law  being,  that  main- 
tenance, suppression  of  right,  and  stii-ring  up  of  suits  may 
thus  be  avoided ;  nothing  in  action  or  entry,  says  Sir  E. 
Coke  (/),  "  can  be  granted  over,  for  so,  under  colour  thereof, 
pretended  titles  might  be  granted  to  great  men,  whereby 
rights  might  be  trodden  down  and  the  weak  oppressed, 
which  the  common  law  forbiddeth." 

The  rule  which  forbids  the  assignment  of  a  chose  in  action 
applies  generally  as  well  to  specialties  as  to  simple  contracts. 
Our  law,  observes  a  modern  writer  {g),  "  will  not  permit  a 
person  not  privy  to  a  contract  to  found  a  legal  claim  or 
remedy  thereon  in  his  own  name  by  assignment  from  the 
pai-ty  with  whom  the  obligation  was  entered  into.  It  will 
not  permit  a  person  to  become  the  creditor  of  another,  with- 
out his  consent ;  and  the  reason  is,  not  only  that  there  are 
wanting  the  mutuality  and  privity  (A)  essential  to  constitute 
a  contract,  but  that  oppression  and  unjust  litigation  would 
be  encouraged,  if  persons — strangers  to  the  stipulating  party 
— (and  with  whom,  perhaps,  he  would  not  have  contracted) 
could  purchase  causes  of  suit,  and  divest  the  original  creditor 
of  his  legal  right  of  action  "  (i).    "  It  is,"  accordingly,  "a  well 


(e)  Supra,  n.  (c).     Co.  Litt.  266  a  ;  308. 
per  Maule,  J.,  Tempest  r.  Kilner,  2  (/)  Co.  Litt.  214  a;  Lampet's  case, 

C.  B.  308  ;   Jones   v.  Ca/rter,  8  Q.  B.  10  Rep.  48  a. 

134,  with  which  compare /omcs  y.  Ro-  (g)  Chitt.,    jun.,    on   Bills,  vol.   1, 

hmson,   1   Exch.    464.     And   see,   per  p.  30. 
Buller,  J.,  Master  v.  Miller,  i  T.  R.  (h)  Ante,  pp.  305,  317. 

340,  341  ;  per  Willcs,  J.,  Salfow  v.  (i)  It  appears  to  be  the  duty  of  a 

Sea  Fire,  <Sic.,   Co.,  3  C.  B.,  N.  S.,  debtor  in  many  cases,  as  in  debt  on 
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known  rule  that  a  bond  is  not  assignable  at  common  law  so  as 
to  enable  the  assignee  to  sue  upon  it  in  his  own  name ''  (k). 
And  there  is  authority  for  saying  that  "  a  party  cannot  make 
an  instrument  negotiable  -and  not  negotiable  at  the  same 
time  "  (0. 

Such  being  the  doctrine  of  our  law,  an  interesting  question 
suggests  .itself,  viz.,  whether  a  chose  in  action,  not  assignable 
under  the  Law  Merchant  or  by  statute,  could,  at  its  original 
creation,  be  made  so  by  the  express  contract  and  intent  of 
the  parties  to  it.  We  may,  with  reason,  conclude,  that  this 
could  not  be  done  (m) ;  for,  although  in  general  the  express 
terms  of  a  contract  constitute  the  law  by  which  the  rights  of 
the  contracting  parties  must  be  regulated,  it  does  not  seem 
to  be  competent  for  them  to  attach  to  their  engagements 
qualities  not  recognised  by  law  as  inherent  in  them,  any 
more  than  it  is  competent  to  a  man  capriciously  to  attach 
conditions  to  land,  which  are  opposed  to  the  doctrines  or 
spirit  of  our  law  (n).  It  seems  to  be  a  true  and  unimpeach- 
able proposition,  that  a  parol  contract,  as  for  the  payment 
of  money,  cannot  be  endowed  with  a  negotiable  quality  at 
the  mere  will  of  the  parties  to  it,  without  reference  to  the 
recognised  forms  and  usage  of  the  Law  Merchant ;  that  a 
deed  could  not  be  rendered  transferable  and  negotiable  like 
a  bill  of  exchange  or  an  Exchequer  bill  (o). 

To  the  rule  above  stated  with  reference  to  the  assignment 
of  choses  in  action,  certain  exceptions  have  been  allowed ;  for 
instance,  Courts  of  law  were  not  bold  enough  to  tie  up  the 

tond,  to  find  out  his  creditor,  if  he  be  supra  touched  on  by  the  19  &  20  Vict, 

■within  the  realm.     This  duty  would  be  t.  97,  o.  5. 

.  one  very  difficult  of  performance  on  the  {I)    Per    Croin^ton,    J. ,    Cwrl/m    v. 

part  of  the  debtor,  if  choses  in  action  Ireland,  25  L.  J.,  Q.  B.,  114  ;  8.  C, 

were  assignable.     Hence,  perhaps,  one  5  E,  &  B.  765. 

reason  why  such  assignments  are  not  (m)  See  Dixon  v.  Bomll,  3  Macq. 

allowed  at  common  law  :    Note  (a),  6  H.  L.  Ca.  1  ;  HyhaH  v.  Parker,  4  C. 

C.  B.  290.  B.,  N.  S.,  211. 

(i)  'SeivMaHm,'S,,Y(mngy.Bughes,  (n)  Ante,  p.  9. 

4  H.  &  N.  84.     Nor  is  the  rule  stated  (o)  Per  Pa/rlce,  B.,  6  M.  &  W.  216. 
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property  of  the  Crown,  or  to  prevent  it  from  being  trans- 
ferred, so  that  the  transferee  might  sue  for  it  in  his  own 
name  (p).  In  the  event  of  death,  bankruptcy,  or  marriage, 
an  assignment  of  a  right  of  action  may  occur.  Where  a 
covenant  runs  with  land,  the  right  to  sue  upon  it  passes  from 
assignee  to  assignee  of  the  term  or  reversion,  though  it  is 
observable  that  in  this  case  a  peculiar  kind  of  privity — viz., 
that  of  estate — ^is  created  between  the  parties.  Further, 
under  particular  Acts  of  Parliament,  certain  instruments,  ex. 
gr.  railway  bonds  (in  some  cases)  ;  bail  bonds  ;  and  replevin 
bonds,  have  been  made  assignable  {q). 

The  most  important  classes  of  instruments,  however,  in 
regard  to  which  the  technical  rule  under  consideration  does 
not  hold,  are  bills  of  exchange  and  promissory  notes,  when 
drawn,  made,  and  indorsed  in  a  manner  which  will  presently 
be  pointed  out.  The  insti-uments  just  named  are,  indeed, 
altogether  anomalous,  and  such  as  the  common  law,  acting 
consistently  with  its  ancient  principles,  would  not  sanction. 
They  are  the  creatures  of,  and  owe  their  origin  to,  the  Law 
Merchant,  to  mercantile  custom  gradually  recognised  and 
reduced  to  a  certain  uniform  system  by  the  decisions  of 
our  Courts  of  justice  and,  in  part,  by  legislative  inter- 
ference (r). 

To  the  Italian  merchants,  the  introduction  of  biUs  of 
exchange  into  use  amongst  the  mercantile  community  of 
Europe  is  referable  (s),  these  instruments  having  been 
known  in  the  14th  century,  although,  as  remarked  by  an  able 
writer  (f),  the  first  case  relating  to  them  to  be  found  in  our 


{p)  Temea  de  la  Ley  (ed.  1708),  13  &  14  Vict.  c.  60,  ss.  5,  22,  27,  35  ; , 

"Chose  in  Action:"   per  Buller,  J.,  Young  v.  Hughes,  4  H.   &   N.   76; 

Master  r.  Miller,  4  T.  K.  340.  Smiti  M.  L.,  Book  II.,  Chap.  4. 

(})   Vertue  v.  Sast  Anglian  S.  C,  (?•)  Chitt.,  jun.,  on  Bills,  vol.  1,  p. 

5  Exch.  280  ;   Bast.  Union  R.   C.  t.  28. 

Oochrame,  9  Exoh.  197.     See  Thomp-  (s)  Eoccns,  by  Ingersoll,  pref.  p.  10. 

son  V.  Bell,  3  E.  &  B.  236  ;  Selby  r.  (t)  Byles    on  BiUs,    9th  ed.,   pref. 

Bast  Anglian   R.    C,   7  Exoh.    53  ;  p.  viii. 
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Reports,  is  Martin  v.  Boure  (u),  decided  in  the  Exchequer 
Chamber,  in  the  first  year  of  James  I. 

In  the  infancy  of  our  commerce,  when  its  true  interests 
were  but  imperfectly  understood,  Courts  of  law  seem  to  have 
been  reluctant  to  give  their  full  effect  to  bills  of  exchange, 
and  allowed  them  only  between  merchants  (x) ;  the  reluc- 
tance of  our  Courts  to  recognise  these  instruments  being 
doubtless  manifested  in  order  to  discourage  innovation,  and 
to  suppress  novelties  in  derogation  of  the  common  law. 

In  order  to  appreciate  the  extent  of  the  innovation  caused 
by  the  introduction  of  the  instruments  in  question,  we  must 
first  consider  the  negotiable  quality  attaching  to  a  bill  of 
exchange,  and  remember  that,  if  originally  made  payable  to 
order  or  to  bearer,  it  may  in  the  one  case  be  indorsed,  and 
in  the  other  delivered  over,  so  as  to  vest  a  right  of  action 
upon  the  bill  in  any  bond  fide  holder.  Nor  in  such  case  is 
the  express  consent  of  the  party  primarily  liable  on  the  bill 
at  all  necessary  in  affirmance  of  the  holder's  title.  Neither 
is  any  actual  privity  between  these  parties  requisite,  in  order 
to  entitle  the  holder  to  sue  in  his  own  name  upon  the 
contract. 

Here,  then,  we  have  an  instance,  complete  in  all  respects, 
of  the  assignment  of  a  chose  in  action  ;  and  if  it  be  asked 
whence  this  assignable  quality  is  derived,  we  answer,  oi'igi- 
nally  from  the  usage  of  merchants,  which  usage  has  been 
long  sanctioned  judicially  and  by  Parliament,  so  as  to  form 
at  this  day  a  component  portion  of  our  common  law. 

It  is  not,  however,  solely  in  respect  of  the  quality  just 
adverted  to,  that  a  biU  of  exchange  differs  from  an  ordinary 
simple  contract.  It  differs  therefrom  in  another  important 
particular,  viz.,  that  a  consideration  for  the  bill  will  be  pre- 
sumed until  the  contrary  appear,  or  at  least  until  suspicion 
has  been  thrown  upon  the   holder's   title.      A   defendant 

(«)  Cro.  Jac.  6. 

(k)  Oaste  V.  Taylor,  Cro.  Jac.  306  ;  Byles  on  Bills,  Qth  ed.,  pref.  p.  x. 
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in  an  action  upon  a  bill  is  not  permitted  to  call  upon  the 
plaintiff  to  prove  the  consideration  which  he  gave  for  it, 
unless  the  defendant  can,  in  the  first  instance,  make  out  a 
priTud  facie  case  against  the  holder,  and  impeach  his  title,  as 
by  showing  that  possession  of  the  bill  was  obtained  by  undue 
means,  or  that  tbe  bill  had  been  lost,  or  was  originally 
infected  with  illegality  {y). 

The  above  being  the  two  principal  points  in  respect  of 

which  a  bill  of.  exchange  differs  from  a  written  contract  not 

negotiable,  I  will  now  proceed  to  examine  the  natm-e  of  this 

instrument,  its  form,  and  leading  properties. 

Biu  of  ex-        A  bill  of  exchanere  is  a  written  order  or  request  by  one 

change—  "  . 

howdafined.  persou  to  another  for  the  payment  of  money  at  a  specified 
time  absolutely  and  at  all  events  (2).  "  A  bill  of  exchange," 
observes  Grose,  J.  (a),  "is  only  a  transfer  of  a  chose  in  action 
according  to  the  custom  of  merchants ;  it  is  an  authority  to  one 
person  to  pay  to  another  the  sum  which  is  due  to  the  first." 

Let  us  briefly  examine  the  various  parts  of  the  definition 
above  given : — 

A  bill  of  exchange  must  be  in  writing,  for  so  the  usage  ot 
merchants  requires  (h),  and  the  statute  law  now  virtually 
enjoins  (c).  It  seems  also  to  be  essential  to  the  validity  of 
the  bill  that  it  should  be  addressed,  or  in  some  manner 
specifically  directed  to  the  party  who  is  ordered  or  requested 
to  pay,  in  other  words  that  it  should  have  a  drawer  and  a 
drawee  (d).    A  written  authority  to  pay  money  on  account 


(y)  Per  PollocJc,  C.  B.,  May  v.  Sey-  Lutw.  878.     See  Oeary  v.  Physic,  5 

ler,  2  Exch.  566  ;  post.  B.  &  C.  234 

(s)  See   Bayley  on  Bills,    6tli    ed.,  (c)  19  &  29  Vict.  c.  97,  s.  6,  cited 

p.  1.  post ;  1  &  2  Geo.  4,  c.  78,  s.  2. 

(a)  Mead  v.  Young,  i  T.  E.  32.  (d )  See  Peto  v.  Reymlds,  9  Exch. 

(5)  "A  lill-of  exchange,"  says  Lord  410  ;  S.  C,  11  Id.  418,  and  cases  there 

HardvAcke,   "is  a,  contract  of  ■-•■  very  cited  :  Fielder  t.  Marshall,   9  C.  B., 

particular  nature,    depending  on    the  N.  S.,   606,  611;  Stoessiger  t.  South 

custom  of  merchants,  and  must  he  in  Eastern  R.  C,  3  E.  &  B.  549 ;  M'Call 

■writing:"   Thomas   t.    Bishop,   Eep.  v.  Taylor,  19  C.  B.,  N.  S.,  301,  309. 
temp.  Hardw.  2 ;   Claxton  v.   Swift, 
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of  the  person  giving  it  will  not  constitute  a  valid  bill, 
although  it  may  be  evidence  of  an  agreement  (e).  The 
payee  must  be  a  person  ascertained,  or  who  is  capable  of 
being  ascertained,  at  the  time  the  instrument  is  drawn  (/). 
A  bill  must  be  for  the  payment  of  money.  An  order  for  the 
delivery  of  goods  to  a  third  party,  although  worded  in  other 
respects  like  a  bill  of  exchange,  could  not  be  declared  on  as 
such,  nor  would  it  have  any  similar  or  analogous  properties. 
Neither  would  a  written  order  to  pay  money  and  do  some 
other  act  be  a  good  bill  {g). 

Again,  the  amount  for  which  the  bill  is  drawn  must  be 
made  payable  absolutely,  and  at  all  events,  for  certainty  is  a 
great  object  in  mercantile  instruments.  It  would  perplex 
the  commercial  transactions  of  mankind  if  negotiable  securi- 
ties were  issued  out  into  the  world  incumbered  with  con- 
ditions and  contingencies,  and  if  the  persons  to  whom  they 
were  offered  in  negotiation  were  obliged  to  inquire  when 
those  uncertain  events  would  probably  be  reduced  to  a 
certainty ;  and,  accordingly,  unless  they  carry  their  own 
validity  on  the  face  of  them,  and  conform  to  what  is  recog- 
nised hj  mercantile  custom,  they  will  not  be  negotiable  (li). 
In  Alexander  v.  Thomas  (i),  the  bill  upon  which  the  plaintiff 
sued  was  made  payable  "  ninety  days  after  sight,  or  when 
realised  ;"  and  the  insertion  in  the  bill  of  these  latter  words 
led  after  verdict  to  an  arrest  of  judgment,  on  this  short 
ground, — that  the  bill  was  made  payable  on  a  contingency 
and  was  not,  consequently,  "  a  good  bill  of  exchange  drawn 
according  to  the  custom  of  merchants."    Such  an  instrument 


(«)  Bamilton     v.     Bpottiawoode,    4  cide,  ia  regard  to  promissory  notes,  the 

Excli.  200.  point  atove  stated. 

(/)  Tates  T.  Nash,  8  C.  B.,  N.  S.,  (A)  Garlos  t.  Fancmirt,  5  T.  R.  485, 

581.  486. 

(g)  Bayley  on  Bills,  6tli  ed.,  p.  10  ;  (t)  16  Q.  B.  333  ;  per  Cur.  Dawkes 

Story  on    Bills,   p.   63  ;    Martin   v.  v.  Lord  Deloraine,  2  W.  Bl.  782.     The 

Chauntry,     Stra.    1271;    Follett    v.  cases  upon  the  above  subject  are  col- 

Moore,  4  Exch.  410  ;  which  cases  de-  leoted  in  Story  on  BOls,  ss.  46,  47, 
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cannot,  then,  be  made  payable  on  a  contingency  wbicb  may 
never  happen ;  it  must  be  payable  at  a  time  certain,  or  at 
sight,  or  at  so  many  days  after  sight,  or  at  all  events  on  the 
happening  of  an  event  which  must  at  some  period  take  place, 
as  so  many  months  (by  which  will  be  understood  calendar 
months  (li)  )  after  the  death  of  A.  B.  (J). 
Form  of  Such  being  the  definition  of  a  bill  of  exchange,  it  will 

be  convenient   to   observe   its   ordinary   form,    which  is   as 
under ;: — 

"London,  1st  January,  1855. 
"  [Three]   months   after    date   \or,   On   demand,    or. 
At   sight,    or,   At    [ten]    days   after   sight],   pay   C.    D.,    or 
order    \or,  bearer],    \ot,   pay   to   my   order]  One  Hundred 
Pounds  {rri). 

"  To  Mr.  E.  F.,  Merchant,  1_  A.  B." 

Park  Street,  Bristol."        j 

In  the  corner  of  the  above  instrument  is  usually  written 
in  figiures,  the  amount  [lOOZ.],  for  which  the   bill   is  pay- 
able (%)  ;   and  it  must  be  stamped  according  to  the  statutory 
scale  of  duties  which  may  be  in  force. 
Its  use  in         Without  pausiug   in  this  place  to  examine  minutely  the 

mercantile  ,    . 

transac-       requisites  of  a  bill  of  exchange  in  regard  to  form,  let  us  pro- 


(Jc)  Per  LittUdale,  J.,  Reg.  t.  Chaw-  "  wiether  inland  or  foreign,"  must  be 

ton,  1  Q.  B.  250.     But,  except  in  the  "in  writing  on  snci  bill,  or,  if  tbere 

case  of  mercantile  instruments,  tie  word  be  more  tban  one  part  of  such  bill,  on 

"month"    signifies    in    law  a  lunar  one  of  the  said    parts,  and  signed  by 

month  :  Simpson  v.  Ma/rgitson,  11  Q.  the  acceptor  or  some  person  duly  autho- 

B.  23.  rised  by  him  :"    19  &  20  Vict.  c.   97, 

if)  Cook  V.    Colehan,    Stra.  "1217  ;  s.  6.     As  to  what  is  an  inland  biU,  Id. 

Storm  V.  Stwling,  3  E.  &  B.  333.  s.  7. 

(m)  The  words  "  for  value  received, "  (n)  As  to  the  effect  of  a  variance  be- 

being  inoperative,    are  omitted  in  the  tween  the  amount  written  in  the  body 

form  here  given.  of  the  bill  and   that   specified  in  the 

Across  the  bill  is  written  the  accept-  margin,   see  Saunderson  v.  Piper,   5 

ance  thus  ;  "Accepted  E.  F."  Bing.  N.  C.  425. 

The  acceptance  of  a  bill  of  exchange. 
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ceed  to  consider  its  practical  use.  The  use  of  negotiable 
paper  in  commercial  dealings  is  well  illustrated  by  Sir  W. 
Blackstone  in  bis  Commentaries  (p),  and  by  Chancellor 
Kent(p).  Let  us  suppose  that  B.,  residing  in  Liverpool, 
wishes  to  receive  1000^.,  which  await  his  orders  in  the  hands 
of  F.  at  ISIew  York.  He  applies  to  D.,  going  from  Liver- 
pool to  New  York,  to  pay  him  the  above  amount  less  the 
usual  rate  of  discount,  and  to  take  his  draft  or  bill  on  F. 
for  the  1000?.,  payable  at  sight.  Now,  this  arrangement 
may,  in  truth,  accommodate  both  B.  and  D.,  for  B.  receives 
the  amount  of  his  debt  on  transferring  it  to  D.,  and  D. 
carries  his  money  across  the  Atlantic  in  the  shape  of  a 
bill  of  Exchange  without  danger  or  risk  in  the  transpor- 
tation, and,  on  arriving  at  New  York,  he  presents  his  bill 
to  F.  and  is  paid.  The  bill  of  exchange  operates  then  in 
this  way,  that,  if  accepted,  it  effects  a  transfer  of  the  right 
of  action  as  against  F.  (the  party  originally  indebted)  from 
B.  to  D. 

The  illustration  thus  given  by  Sir  W.  Blackstone  at  once 
introduces  to  us  the  three  immediate  parties  to  a  bill  of  ex- 
change as  originally  drawn,  and  before  it  has  been  put  in 
circulation,  viz.,  B.,  the  drawer  of  the  bill ;  F.,  the  d/rawee 
and  (should  he  accept  the  bill)  acceptor;  D.,  the  payee. 
Of  these  F.  is  the  party  primarily  liable  at  suit  of  the  payee, 
and  B.  is  (with  reference  to  F.)  to  be  regarded  in  the  light  of 
a  surety,  and  will  be  liable  to  D.  in  case  of  the  non-accep- 
tance or  non-payment  of  the  bill  by  F. 

An  CKOommodation  bill — that  is,  a  bill  accepted  without  Aocommo- 
consideration  for  the  convenience  of  the  drawer,  and  with  a  —what. 
view  to  his  raising  money  upon  it,  or  otherwise  using  it — 
stands  indeed  on  a  somewhat  peculiar  footing,  inasmuch  as 
in  this  case  there  is  an  implied  undertaking  on  the  part  of 
the  drawer  to  indemnify  the  acceptor  against  claims  which 

(o)  Vol.  2,  p.  466.  (jp)  3  Kent  Com.,  lOth  ed.,  p.  93.      , 
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may  be  made  upon  him  in  respect  of  the  bill ;  and  upon  this 
implied  contract  of  indemnity  an  action  will  lie  against  the 
former  of  these  parties  at  suit  of  the  latter,  if  obliged  to  take 
up  the  bill  (q).  Even  in  the  case  of  an  accommodation  bill, 
however,  the  drawer  is  not  primd  facie  the  party  to  pay  it ; 
upon  the  face  of  such  a  bill,  the  party  who  is  bound  to  pay  is 
the  accommodation  acceptor  (r). 

But  the  xise  of  mercantile  insti'uments,  such  as  are  now 
spoken  of,  would  be  attended  with  very  limited  advantage  if 
restricted  to  the  immediate  parties  to  them,  i.  e.,  if  they  were 
devoid  of  the  quality  of  negotiability,  which,  in  fact,  they 
usually  possess.  This  negotiable  quality  is  indeed  inherent 
by  mercantile  custom  in  bills  of  exchange  when  drawn  in  the 
ordinary  form,  i.  e.,  where  such  instrument  is  stated  on  the 
face  of  it  to  be  payable  to  C.  D.  or  "  bearer,"  or  to  "order"  of 
the  payee  (s),  in  the  former  of  which  cases  it  will  pass  like 
a  ba.nk  note  by  delivery,  whilst  in  the  latter  it  requires  the 
indorsement  of  the  payee  to  make  it  negotiable.  It  here, 
accordingly,  becomes  necessary  to  advert  to  the  precise  form 
and  effect  of  an  indorsement  of  a  bill. 

An  indorsement  may  be  in  blank  or  special :  if  in  blank, 
it  is  effected  by  the  holder  merely  writing  his  name  on  the 
back  of  the  bill ;  if  special,  the  indorser  names  the  payee  to 
whose  order  it  is  to  be  payable.  Now  the  great  difference 
between  these  two  modes  of  indorsement  is  this — that,  if  the 
payee  merely  write  his  name  on  the  back  of  a  bill  payable  to 
order,  i.  e.,  if  he  indorse  it  in  blank,  it  thereupon  becomes 
payable  to  any  bond  fide  holder  ;  whereas,  if  the  payee  in- 
dorse the  bill  specially,  i.  e.,  make  it  payable  to  "  C.  D.  or 
order,"  it  will  require  C.  D.'s  indorsement,  either  in  blank  or 

(g)   JBeech  v.  Jones,    5  C.  B.   696;  914. 
Sleigh  v.  Sldgh,    5  Exck   514 ;  Key-  (s)  See  the  form,  ante,  p.  444. 

nolds    T.  Doyle,    1   M.    &  Gr.    763  ;  A  bill  made  payable  to  C.  D.,  but 

Judgm.,  9  C.  B.  181  ;  Ih-iver  v.  Bur-  not  to  "order"  or  to  "bearer,''  would 

ton,  17  Q.  B.  989.  not  be  negotiable. 

(«•)  Per   Jervls,    C.    J.,    13   C.    B. 
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special,  before  it  become  again  assignable,  so  as  to  convey  a 
right  of  action  in  respect  of  it  to  the  next  holder  (t). 

When  a  bill  of  exchange  has  been  indorsed  over  we  have 
two  new  characters,  that  of  indorser  and  that  of  indorsee, 
brought  to  notice,  and  we  must  therefore  briefly  inquire  what 
are  the  respective  rights  and  liabilities  of  those  parties. 

Now,  on  the  one  hand,  "  a  transfer  by  indorsement  vests 
in  the  indorsee  a  right  of  action  against  all  the  parties  whose 
names  are  on  the  bill  in  case  of  default  of  acceptance  or 
payment "  (u) ;  and,  on  the  other  hand,  "  every  indorser  of  a 
bill  is  in  the  nature  of  a  new  drmuer,  and  is  liable  to  every 
succeeding  holder  in  default  of  acceptance  or  payment  by  the 
drawee  "  (y).  The  acceptor  being  still  primarily  liable  upon 
the  bill,  the  drawer  and  each  indorser  thereof  being  collate- 
rally liable  to  the  holder,  provided  certain  steps  rendered 
necessary  by  the  law  merchant  be  duly  taken  by  him. 

In  order  to  show  what  these  preliminary  steps  are  and  steps  to  be 
what  course  should  be  adopted  by  the  holder  of  a  bill  when  ^?^'*'^°* 
it  falls  due,  let  us  suppose  that  it  is  payable  to  order — that  '^"°' 
it  has  been  accepted  and  indorsed  in  proper  form — that  it 
has  come  into  the  holder's  hands  neither  in  its  inception  nor 
during  its  transfer  tainted  with  illegality  or  fraud.     Imme- 
diately such  a  bill  becomes  due — that  is,  under  ordinary  cir- 
cumstances, on  the  fourth  day  inclusive,  or  on  the  third  day 
exclusive,  of  that  on  which  the  bill  is  expressed  to  be  pay- 
able— the  holder  should  present  it,  or  cause  it  to  be  pre-  present- 
sented,  for  payment  to  the  acceptor.     If  on  presentment  the 
bill  be  refused  payment,  then  notice  of  dishonour  should  be  Notice  of 

dishonour. 

given  to  every  party  (other  than  the  acceptor)  whose  name 
appears  upon  the  bill,  and  against  whom  the  holder  may  wish 
to  secure  a  remedy. 

So  essential,  indeed,  are  presentment  and  notice  of  dis- 
honour to  the  success  of  an  action  against  any  party  to  the 

(t)  Curtliffe  v.  WhitAead,   3  Bing.  (w)  BylesonBills,9thed.,pp.l49,150. 

N.  C.  828  ;  post,  "Indorsement."  (y)  Id.  p.  146. 
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bill  intermediate  between  the  holder  and  the  acceptor,  that 
such  action  will  in  general  fail  if  either  of  the  preliminary 
steps  just  specified  has  been  omitted,  i.  e.,  if  the  bill  has  not 
been  presented  for  payment  on  the  day  when  it  became  due, 
or  if  proper  notice  of  dishonour  has  not  been  given. 

From  what  has  just  been  said,  it  will  be  seen  in  how  dif- 
ferent a  position  relatively  to  the  holder  stands  the  acceptor 
of  a  bill  (drawn  and  accepted  according  to  the  form  given  at 
p.  444)  from  that  in  which  any  intermediate  party  to  it  is 
placed  ;  for  the  engagement  entered  into  by  the  acceptor  is 
to  pay  the  bill  at  maturity,  or  at  any  time  after  maturity, 
until  his  liability  may  have  become  barred  by  the  Statute  of 
Limitations.  The  acceptor,  therefore,  will  not  be  discharged 
by  non-presentment  of  the  bill  when  due  (2)  ;  nor,  of  course, 
can  he  require  notice  of  dishonour  (a). 

In  the  elaborate  judgment  delivered  by  the  Court  of  Com- 
mon Pleas  in  Jones  v.  Broadhurst  (b),  the  legal  relation 
subsisting  between  the  parties  to  a  biU  is  fully  commented 
on  and  explained.  It  is  to  be  observed,  the  Court  there 
remark,  that  the  drawer  and  acceptor  are  parties  to  the  same 
instrument  as  contractors  with  each  other,  and  not  as  joint- 
contractors  with  a  third  person  ;  and  that  by  the  indorsement 
of  the  bill  independent  and  different  contracts  arise  on  the 
respective  parts  of  the  drawer  and  the  acceptor  with  the 

(z)  "A  person  who  accepts  a  bill  of  whetier,    in    an    action    by  indorsee 

exchange  or  makes  a  promissory  note  against  the  payee  and  indorser  of  a  bill, 

payable  on  a  given  day  is  liable  to  pay  notice  of   dishonour  mnst  be  given  to 

it  when  that  day  arrives,  although  no  the  drawer  (not  being  payee),  it  was 

demand  is  made.      He  must  be  aware  there  finally  settled  that  no  such  notice 

of  the  contract  which  he  has  entered  is    necessary,    although  the    indorsee 

into  ;   and  he  has  no  right  to  say  that  must   prove  a  demand   upon  and  due 

he  is  taken  by  surprise,  for  he  is  bound  diligence  to  obtain  payment  from  the 

to  provide  for  payment  on  the  day  when  acceptor.     Lord  Mansfield's  judgment 

the  bill  becomes  due  :"  per  Channell,  in  this   case,   exhibiting  some   of  the 

B.,    Maltby  v.  Murrdl,    5    H.   &  N.  elementary  principles  applicable  to  bills 

823.  of  exchange  and  promissory  notes,    is 

(a)  In  Beylyn  v.  Admnson,  2  Burr.  well  worthy  of  perusal. 
669,  the  question  was  solemnly  debated,  (6)  9  C.  B.  173. 
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indorsees.  The  acceptor  is  primarily  and  absolutely  liabU' 
to  pay  the  bill  according  to  its  tenor.  The  drawer  is  liable 
only  upon  the.  contingencies  of  the  acceptor's  or  drawee's 
making  default,  and  of  the  holder's  performing  certain  con- 
ditions precedent — such  as  presenting  the  bill  according  to 
its  tenor,  and  giving  due  notice  of  the  failure  of  the  acceptor 
or  di-awee  to  pay  upon  a  proper-presentment. 

So  requisite,  iadeed,  is  notice  of  dishonour  to  the  main- 
tenance of  an  action  against  any  of  the  intermediate  parties 
to  a  bm,  that  it  is  now  a  settled  rule,  that  "  knowledge  of 
the  probability,  however  strong,  that  a  bill  of  exchange  will 
be  dishonoured,  cannot  operate  as  a  notice  of  dishonour,  or 
dispense  with  it "  (c).  Nor  wUl  mere  knowledge  of  the  fact, 
that  the  bill  has  been  dishonoured,  be  equivalent  to  notice, 
for  "  notice  means  something  more  than  knowledge  "  (d). 
Besides,  it  is  quite  competent  to  the  holder  of  a  bill  to  give 
credit  to  the  acceptor,  and  the  effect  of  this,  in  accordance 
with  a  well-known  principle  of  law,  would  be,  to  discharge 
the  parties  collaterally  liable  on  the  bill.  Some  intimation 
accordingly  must  be  given  by  the  holder  to  any  intermediate 
party  whom  he  means  to  charge,  that  he  does  not  intend  to  • 
give  credit  to  the  acceptor.  Nevertheless,  notice  of  dishonour 
may  be  waived  (e). 

The  well-known  case  of  Biclcerdike  v.  Bollman  (/)  shows.  Notice— 

-  .  .  ,  .,  when  not 

however,  one  rather  important  exception  to  the  rule  re-  requisite. 
quiring  notice  of  dishonour,  viz.,  where  the  action  is  against 
a  party  who  has  drawn  an  accommodation  bill  having  at  the 
time  no  effects  in  the  hands  of  the  acceptor,  and  who  had 
moreover  no  reasonable  grounds  for  thinking  that  the  bill 
would  be  paid.     "The  law,"  says  Buller,  J.,  in  that  case. 


(c)  Oanmi    t.    Tkompmn,    7  C.  B.  725. 

400.  (e)  See,  for  instance,  Killby  v.  Ro- 

(d)  Per    Ashhvrst,    J.,    Tindal  v.  chussen,  18  C.  B.,  N.  S.,  357. 
JSrmim,  1  T.  R.  167;  per  Rolfe,  B.,  (/)  1  T.  E.  405. 

Alien  V.  Edmundson,    2  Exoh.    719, 
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''requires  notice  to  be  given,  for  this  reason,  because  it  is 
presumed  that  the  bill  is  drawn  on  account  of  the  drawee's 
having  effects  of  the  drawer  in  his  hands ;  and  if  the  latter 
has  notice  that  the  bill  is  not  accepted  or  not  paid,  he  may- 
withdraw  them  immediately.  But,  if  he  has  no  effects  in 
the  other's  hands,  then  he  cannot  be  injured  for  want  of 
notice."  Further,  in  Garter  v.  Flovjer  (g),  the  Court  of  Ex- 
chequer observe,  that  every  bill  will  be  presumed  to  have 
been  drawn  for  value  received,  that  is,  on  a  person  who  was 
to  accept  and  pay  by  reason  of  having  value,  and  if  the 
drawer  draws  on  one  who  is  not  his  debtor,  nor  has  received 
any  value  for  the  bill,  he  must  be  considered  (at  least  primd 
facie)  to  request  him  to  accept  and  pay  on  account  of  the 
drawer,  or,  in  other  words,  for  his  accommodation;  and  if 
the  drawer  does  not  provide  funds  in  time,  he  necessarily 
knows  that  the  bill  will  not  be  paid  at  maturity,  and  will 
not,  therefore,  be  entitled  to  notice.  But  the  case  of  an 
indorser  of  a  bill  of  exchange  stands  on  a  different  footing 
from  that  of  a  drawer.  He  is  in  the  nature  of  a  surety  or 
guarantor  of  its  payment  on  due  presentment,  and  is  pre- 
sumed to  know  nothing  about  the  arrangement  between  the 
drawee  and  drawer.  He  is,  therefore,  as  a  general  rule, 
entitled  to  notice  ;  nor,  as  against  him,  will  the  necessity  for 
notice  be  dispensed  with,  by  alleging  that  he  indorsed  with- 
out value,  or  had  no  effects  in  the  hands  of  the  prior  parties 
to  the  bill  (h). 

An  exception  has  thus,  for  the  reasons  above  explained, 
been  established  to  the  rule  which  requires  that  notice  of 
dishonour  should  be  given.  The  decision  in  Bickerdike  v. 
Bollman,  however,  as  remarked  in  Carter  v.  Flower  (i),  has 

(g)  16  M.  &  W.  750-1.  (i)  16  M.   &  W.   748.     See,    also, 

(h)  Judgm.,  16  M.  &  W.  751,  where  Lafitte  v.  Slattei;  6  Bing.   623  ;    Cm-y 

authorities  in  support  of  the  proposi-  t.  Scott,    3  B.  &  Aid.  619,   622,  623  ; 

tions  above  laid  down  are  cited.       See,  Maltass    v.  Siddle,   6  0.   B.,   N.   S., 

also,  Bayley  on  Bills,  6th  ed.,  pp.  293-  494. 

308. 
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been  "  often  reluctantly  acquiesced  in  ; "  and  the  exception 
in  question  will  not,  we  may  fairly  presume,  be  further  ex- 
tended by  the  Courts. 

It  can  scarcely  be  too  often  repeated,  that,  in  the  particular 
contract  created  by  a  bill  of  exchange,  the  acceptor  is  re- 
garded as  the  principal  contractor,  whilst  the  indorsers  are 
looked  upon  as  his  sureties ;  and  this  mode  of  considering 
the  subject  should  steadily  be  kept  in  view,  inasmuch  as  it 
will  not  merely  facilitate  a  comprehension  of  the  forms  of 
pleadings  applicable  to  bills,  but  must  conduce  to  a  right 
appreciation  of  the  liabilities  of  the  various  parties  whose 
names  are  attached  to  such  instruments. 

Not  only  the  above  important  principle,  but  also  the 
necessity  for  a  presentment  being  made  and  notice  of  dis- 
honour being  given,  may  readily  be  kept  in  mind  by  the 
case  of  Rushton  v.  Aspinall  (Jc),  where,  in  an  action  against 
the  indorser  of  a  bill,  the  omission  to  allege  a  demand  of 
payment  and  refusal  by  the  acceptor  on  the  day  when  the 
bill  fell  due  was  held  fatal  even  after  verdict,  as  was  also 
the  omission  to  allege  notice  of  dishonour  to  the  defendant. 
But,  besides  these  points,  the  general  principle  just  now 
mentioned  is  well  stated  and  explained  in  the  course  of  the 
argument  in  the  case  referred  to,  where  it  is  said,  that  the 
contract  by  the  indorser  to  pay  the  bill  is  not  absolute  but 
conditional,  i.  e.,  it  is  a  contract  to  pay  in  the  event  of  a 
demand  being  made  on  the  acceptor  at  maturity,  and  his 
refusal ;  and  the  demand  just  specified  must  therefore  be 
made  in  order  to  render  the  indorser  liable. 

Such  is  the  nature  of  the  liability  assumed  by  the  acceptor 
of  a  bill  of  exchange — such  the  correlative  right  of  the  holder 
of  the  bill  against  him.  Let  us,  in  the  next  place,  briefly 
inquire  what  particular  kind  of  contract  or  engagement  is 
entered  into  by  the  drawer  and  by  the  mdorser  of  a  bill 
respectively. 

(i)  Dougl.  679. 

e  G  2 
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The  nature  of  the  contract  which  the  drawer  of  a  bill 
enters  into  with  the  indorsee  and  holder  may  be  thus  stated, 
almost  in  the  words  used  by  the  Court  of  Exchequer  in  a 
modern  case  (Q ;  where  the  bill  is  payable  after  date,  the 
drawer  undertakes  that  the  drawee  shall  accept  it  if  it  is 
presented  to  him  before  the  time  of  payment,  and  having  so 
accepted  it,  shall  pay  it  when  it  is  in  due  course  presented 
for  payment ;  or,  if  the  bill  should  not  be  presented  for 
acceptance  at  all,  then  the  drawer  undertakes  that  the 
drawee  shall  pay  it  when  duly  presented  for  payment.  In 
the  case  of  a  bill  made  payable  after  sight,  the  drawer  under- 
takes that  the  drawee  shall,  on  the  bill  being  presented  to 
him  within  a  reasonable  time  from  its  date,  accept  the  same, 
and,  having  so  accepted  it,  shall  pay  it  when  duly  presented 
for  payment  according  to  its  tenor  (m). 

Should  the  drawee  make  default  in  accepting  the  bill,  the 
holder,  upon  the  non-acceptance,  followed  by  notice  thereof  to 
the  drawer,  acquires  an  immediate  right  of  action  against 
the  drawer — a  right  of  action,  not  in  respect  of  any  special 
damage  caused  by  the  non-acceptance,  but  a  right  of  action 
on  the  hill,  i.e.,  to  recover  the  full  amount  of  the  bill.  The 
effect  of  the  refusal  to  accept  is,  that  the  drawee  says  to  the 
holder,  "  I  will  not  pay  your  bill ;  you  must  go  back  to  the 
drawer,  and  he  must  pay  you."  The  holder  thus  acquires  by 
the  non-acceptance  the  most  complete  right  of  action  against 
the  drawer  which  the  nature  of  the  case  admits  of  He  is, 
however,  bound  on  failure  of  acceptance  to  give  immediate 
notice  to  the  drawer,  and  if  he  omits  to  do  so  he  forfeits  all 
right  of  action  against  him,  not  only  in  respect  of  the  default 
of  acceptance,  but  also  in  respect  of  the  subsequent  non- 
payment (n). 


(I)  Whitehead  v.    Walher,   9   M.   &  cited  v^t  Martin,  B.,  9  Exoh.  29. 

W.  506.  (k)  Judgm.,  Whitehead  v.   Walher, 

(m)  Judgm.    9   M.    &   W.    514-5  ;  9  M.  &  W.  516. 
AUen  V.  Kemble,  6  Moo.  P.  C.  C.  314, 
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A  bill  drawn  upon  a  third  person  ia  discharge  of  a  present 
debt  naay  in  truth  be  regarded  as  an  offer  by  the  drawer, 
that  if  the  payee  will  give  time  for  payment,  he  will  give  an 
order  on  his  debtor  (the  acceptor)  to  pay  a  given  sum  at  a 
given  time  and  place.  The  payee  agrees  to  take  this  order, 
and  to  give  the  time  required,  with  a  proviso  that  if  the 
acceptor  do  not  accept  and  pay  the  bill,  and  he  the  payee  (or 
the  holder  of  the  biU)  give  notice  to  the  drawer  of  that 
default,  the  drawer  shall. pay  him  the  amount  specified  in 
the  bill,  with  lawful  interest  (o). 

The  indorsement  of  a  bill  implies  an  undertaking  from 
the  indorser  to  the  person  in  whose  favour  it  is  made,  and  to 
every  other  person  to  whom  the  bill  may  afterwards  be 
transferred,  similar  to  that  which  is  implied  by  d/rawing  a 
bill  (p),  so  that  every  indorser  is  said  to  be  in  the  nature  of  a 
new  drawer  (q). 

Having  now  suggested  to  the  reader  some  general  idea  of 
the  mode  in  which  bills  of  exchange  are  used  in  the  com- 
mercial world,  of  the  relative  positions  in  which  the  parties 
whose  names  appear  on  them  stand  towards  each  other,  and 
of  their  mutual  rights  and  obligations,  I  shall  direct  atten- 
tion more  minutely  to  the  nature  of  the  acceptance,  indorse- 
ment, and  notice  of  dishonour  ;  shall  advert  to  the  nature  of 
a  cheque,  of  a  foreign  bill,  of  a  promissory  note,  and  of  a 
hank  note;  and  specify  some  of  the  ordinary  grounds  of 
defence  in  actions  upon  such  securities. 

In  the  first  place,  then,  what  is  the  precise  nature  of  an  Nature  of 

the  accept- 

acceptance  ?     It  is  laid    down,  that    an    acceptance  is  an  ance. 
engagement  to  pay  a  bill   according  to  the  tenor  of  the 
acceptance  ;  a  general  acceptance  is  an  engagement  to  pay 
according  to  the  tenor  of  the  bill(r).     This  engagement  is 


(o)  Judgm.,    Gibhs  v.   Fremont,    9  Allen  v.  Walher,  2  M.  &  W.  318  ;  per 

Exci.  30.  Littledale,  J.,  5  Ad.  &  E.  439. 

ip)  Bayley  on  Bills,  6th  ed.,  p.  171.  (r)  Bayley  on  BiUs,  6tli  ed.,  p.  174. 
(j)  Ante,   p.  447  ;   per  Pwi-ke,  B., 
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made  by  the  drawee  of  the  bill,  or  by  some  one  per  procu- 
ration of  the  drawee,  or  for  the  honour  of  the  drawee  or  of 
some  other  party  to  the  biU. 

Let  me  first  speak  of  an  acceptance  by  the  drawee  of  a 
bill. 
i&2Geo.4,      By  the  statute  1  &  2  Geo.  4,  c.  78,  s.  2,  it  is  enacted  that 

o.  78,  s.  2.  1  T     ^^  1.  £a 

"no  acceptance  of  any  inland  biU  of  exchange  shall  be  sufli- 
cient  to  charge  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or,  if  there  be  more  than  one  part  of 
such  bill,  on  one  of  the  said  parts "  (s).  With  reference  to 
this  section,  a  curious  question  arose  in  Lindus  v.  Brad- 
well  (t).  There  a  bill  of  exchange,  addressed  to  the  defen- 
dant, W.  B.,  was  accepted  by  his  wife  in  her  own  name; 
there  was  no  evidence  of  any  express  authority  given  to  the 
wife  thus  to  accept  the  biU,  but  there  was  evidence  that,  on 
the  bill,  after  it  became  due,  being  presented  to  the  husband, 
he  said  that  he  knew  all  about  it  and  would  pay  it.  He  was 
held  to  be  liable  as  acceptor  {u). 

An  acceptance  is  either  absolute  or  conditional,  and  either 
according  to  or  varying  from  the  tenor  of  the  bill  (v). 

The  effect  of  an  acceptance  may,  as  against  the  drawer, 
be  restrained  by  a  contemporaneous  agreement  in  writing 
between  the  acceptor  and  himself  {x) ;  but  evidence  of  an 
oral  agreement  qualifying  its  operation  would  be  inadmis- 
sible {y).     If  a  person  puts  his  name  to  a  blank  form  of  bill. 


(s)  See  also  19  &  20  Vict.  u.  97,  =.  v.  BeOieU,  12  C.  B.  778. 

6.     An  inland  bill  is  not  usually  dravm  As  to  revoking  or  cancelling  an  ac- 

in  pajts.  ceptance,  see  Cox  v.  Troy,  5  B.  &  Aid. 

if)  5  C.   B.  683.     See   Stephens  v.  474  ;   Ingham  t.  Primrose,    7  C.  B., 

Reynolds,  29  L.   J.   Ex.,   278    (where  N.  S.,  82. 

Martin,    B.,   observes  that    "  a   man  (v)  Bayley  on   Bills,     6th    ed.,   pp. 

may  be  liable  on  bills  accepted  in  any  177-8  ;    Fanshawe  t.  Peet,  2  H.-  &  N. 

name  whatever,  if  by  his  authority")  ;  1  ;   Smith  v    Vei-tue,  9  C.  B.,  N.  S., 

S.    C,   5  H.   &  N.   513  ;    Gurney  v.  214. 

Evans,  3  H.  &  N.  122.  (x)  Boweriank  v.  Mbnteiro,  i  Taunt. 

(«)  As  to  the  presumption  respecting  844. 

the  date  of  an  acceptance,  see  Soierts  (y)  Ante,  p.  377. 
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either  as  drawer  or  acceptor,  it  may  be  filled  up  with  any 
amount  which  the  stamp  impressed  upon  it  will  bear,  and  he 
will  not  be  allowed  to  shelter  himself  from  liability  by  any 
private  instructions  given  orally  or  contained  in  a  separate 
document,  of  which  the  rest  of  the  world  are  ignorant  (z). 

An  acceptance,  although  varying  from  the  tenor  of  the 
bill,  will  bind  the  person  making  it,  but  the  holder  of  a  bill 
which  has  been  transferred  before  acceptance  is  entitled, 
from  the  undertaking  of  the  drawer  and  indorsers,  to  expect 
an  absolute  acceptance  by  the  drawee  engaging  for  payment 
of  the  entire  sum  mentioned  in  the  bill  according  to  its 
tenor,  specifying  (if  none  be  mentioned  in  the  body  of  the 
bill)  a  place  for  its  payment,  and  expressing  (if  the  biU  be 
payable  within  a  limited  time  after  sight)  the  time  of  its 
presentment  for  acceptance  ;  and  the  holder  may  accordingly 
reject  any  acceptance  proffered  which  does  not  satisfy  these 
conditions  (a).  ''■ 

Again — ^the  1st  section  of  the  statute  last  cited  (1  &  2  i  &  2  Geo.  4, 
Geo.  4,  c.  78)  enacts,  "  that  if  any  person  shall  accept  a  bill 
of  exchange,  payable  at  the  house  of  a  banker  or  other  place, 
without  further  expression  in  his  acceptance,  such  acceptance 
shall  be  deemed  and  taken  to  be  to  all  intents  and  purposes 
a  general  acceptance  of  such  bill ;  but  if  the  acceptor  shall  in 
his  acceptance  express  that  he  accepts  the  biU  payable  at  a 
banker's  house  or  other  place  only,  and  not  otherwise  or 
elsewhere,  such  acceptance  shall  be  deemed  and  taken  to  be 
to  all  intents  and  purposes  a  qualified  acceptance  of  such  biU, 
and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill 
except  in  default  of  payment,  when  such  payment  shall  have 
been  first  duly  demanded  at  such  banker's  house  or  other 
place." 

(z)  Per  Pollock,   C.   B.,    Barker  v.  Pvllen,  8  Exch.  389;  Awde  v.  Dixon, 

Sterne,  9  Exci.  686  (explaining  Youny  6  Exch.  869. 

V.  Groie,  4  Bing.  253).  See,  aJso,  (a)  Bayley  on  Bills,  6th  ed. ,  p.  £02. 
Montague  v.  Perkins,  187  ;  Templev. 
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The  effect  of  the  above  statutory  provision  (6)  is,  that  a 
bill  of  exchange  drawn  generally  on  a  party  may  be 
accepted  in  three  different  forms  :  either  (1)  generally,  or  (2) 
payable  at  a  particular  banker's,  or  (3)  payable  at  a  par- 
ticular banker's  and  not  elsewhere. 

(1.)  If  the  drawee  accepts  generally,  he  undertakes  to  pay 
the  bill  at  maturity. 

(2.)  If  he  accepts  payable  at  a  banker's,  he  undertakes 
(since  the  statute)  to  pay  the  bill  at  maturity  when  pre- 
sented for  payment  either  to  himself  or  at  the  banker's. 

(3.)  If  he  accepts  payable  at  a  banker's  and  not  elseivhere, 
he  contracts  to  pay  the  biU  at  maturity  provided  it  is  pre- 
sented at  the  banker's,  but  not  otherwise  (c). 

Whether  a  bill  be  accepted  in  one  or  in  another  of  the 
above  forms  may  be  most  material.  In  the  first  place,  where 
a  bill  drawn  generally  on  a  party  is  accepted  generally,  it 
will  be  remembered  (cf)  that  presentment  is  not  (unless  the 
bill  be  payable  at  or  after  sight)  requisite  as  a  preliminary 
to  charging  the  acceptor.  "No  request  or  presentment  is 
necessary  to  charge  the  acceptor  of  a  bill  or  the  maker  of  a 
note  ;  he  is  bound  to  pay  it  at  maturity,  and  to  find  out  the 
holder  for  that  purpose  "  (e).  The  general  rule  is,  that 
"  the  debtor  must  seek  out  his  creditor "  (/).  And  a 
person  who  guaranties  payment  of  a  bill  by  the  acceptor, 
cannot  defend  himself  on  the  gi-ound  of  want  of  present- 
ment, unless  he  has  sustained  some  damage  by  the  laches  (g) 
of  the  holder  (A). 

(h)  As  to  the  state  of  the  law  upon  (/)  Per   OoUman,  J.,  Hitchcock  v. 

this  point  prior  to  the  passing  of  the  Sumfrey,  5  M.  &  Gfr.  563. 

Stat.  1  &  2  Geo.  4,  i;.   78,  see  jndgm.,  (g)   "Laches"    has  been  defined  to 

GihT)  V.  Mather,  8  Bing.  220.  be  "  a  neglect  to  do  something  which, 

(c)  Judgm. ,  HaUtead  v.  Shdton,  5  by  law,  a  man  is  obliged  to  do. "  Per 
Q.  B.  93-4.  Lord    EUenborotigh,    0.  J.,    Sebag  t. 

(d)  Ante,  p.  448.  AUtbol,  4  M.  &  S.  462  ;  cited  per  Lord 
(c)  Peri'aA,  B.,  Walton   v.  Mas-       Tenterden,  C.  J.,  4  B.  &  C.  2. 

call,    13  M.  &  W.  458  ;    Norton   v.  (h)  Hitchcock   v.  Humfrey,  5  M.  & 

Mlam,  2  M.  &  W.  461.  Gr.  559,  572, 
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Where  a  bill  is  made  payable  in  the  body  at  a  particular 
place  (i),  or  is  accepted  payable  at  a  particular  place,  but 
is  not  made  or  accepted  payable  there  only,  the  holder  is  not 
bound  to  present  it  at  the  banker's  {k),  in  order  to  charge  the 
acceptor.  And,  accordingly,  where  the  holder  of  a  bill 
accepted  payable  at  a  banker's,  but  not  made  payable  there 
only,  omitted  to  present  the  same  until  three  weeks  after  it 
was  due,  during  all  which  time  the  banker  had  in  his  hands 
a  balance  in  favour  of  the  acceptor  exceeding  the  amount  of 
his  bill,  the  acceptor  was  held  not  to  be  discharged  by  the 
failure  of  the  banker  in  the  interval  (T). 

Wh  ere,  however,  abill  is  accepted  payable  at  a  particular 
place  and  "not  otherwise  or  elsewhere,"  presentment  at  that 
place,  though  not  necessarily  on  the  very  day  when  the  bill 
falls  due  (m),  is  by  the  statute  necessary  in  order  that  the 
acceptor  may  be  chargeable. 

The  above  statute  applies  only  as  between  the  acceptor 
of  a  bin  and  other  parties  to  it :  an  acceptance  may  be  still 
special  as  regards  other  parties  to  a  bill,  although  general 
as  against  the  acceptor  (?i.).  The  statute  applies  where  an 
action  is  brought  against  the  acceptor  of  a  bill,  but  it  does  not 
extend  to  an  action  against  the  drawer  or  indorser;  at  all 
events,  if  a  bill  be  addressed  to  the  drawee  at  his  residence, 
and  the  drawee  accept  it  payable  at  a  banker's,  presentment 
at  the  banker's  must  be  proved  in  an  action  against  the 
drawer  or  indorser  (n). 

The  doctrine  of  estoppel  has  some  application  as  against  Application 

,^  .  -^  ^      .  °     .  of  doctrine 

the  acceptor  of  a  bill.     In  an  action  by  indorsee    against  °f  estoppel 

■^  "^  .  "  as  against 

acceptor  of  a  bill  made  payable  to  the  order  of  the  drawer,  '«='=eptor. 


(i)  Selby   v.  Eden,    3  Bing.   611  ;  1 ;  Sdiag  v.  Ahitbol,  4  M.  &  S.  462. 
Fayle  v.  Bird,  6  B.  &  C.  531.  (m)  See  Rhodes  v.  Gent,  5  B.  &  AH. 

(i)  See   the    judgm.,   Salstead   v.  244,  246. 
Shelton,  5  Q.  B.  93;  Blahe  y.  Beam-  (n)  Saul  v.  Jones,  28  L.  J.,  Q.  B., 

mont,  4  M.  &  Or.  7.  37,  40  ;  8.  C,  1  E.  &  E.  59  ;  Oibl  t. 

{I)  Turner  v.  Hayden,    4  B.  &  C.  Mather,  8  Bing.  214,  221. 
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the  defendant  cannot  dispute  the  signature  of  the  drawer  (o), 
nor  can  he  plead  that  the  drawer  had  no  capacity  to  draw  or 
to  indorse  (p),  as  by  reason  of  her  having  been  a  married 
woman  at  the  time  of  her  drawing,  and  of  her  having  con- 
tinued to  be  so  until  the  time  of  her  indorsing  the  bill ;  in 
such  a  case  the  defendant  cannot  "blow  hot  and  cold;" 
having  by  his  acceptance,  undertaken  to  pay  to  the  order  of 
the  drawer,  he  cannot,  when  sued  as  acceptor,  set  up  her 
incapacity,  existing  at  the  time  of  his  acceptance,  to  make 
an  order  (q).  The  acceptor  of  a  bill  is  not,  however, 
estopped  from  pleading  her  own  coverture  at  the  date  of 
the  acceptance  (r).  Nor  is  the  acceptor  estopped  from 
denying  the  handwriting  of  an  indorser,  or  his  ability  to 
indorse  (s). 

Where  a  bill  of  exchange  is  accepted  or  indorsed  per  pro- 
curation (t),  these  words  give  notice  to  all  persons  that  the 
agent  is  acting  under  a  special  and  limited  authority,  and 
the  party  holding  such  a  bill  has  to  establish  the  existence  of 
the  authority  (u).  A  person  taking  a  bill  thus  accepted  (x) 
or  indorsed  (3/)  will  therefore,  if  prudent,  make  inquiry  as  to 
whether  or  not  the  special  authority  confided  to  the  agent 
has  been  properly  pursued  ;  should  it  turn  out  that  the  agent 
has  exceeded  his  authority  in  accepting  or  indorsing  the  biU, 


(0)  Saunderson  v.  Collman,  4  M.  &  515. 

Gt.  209;  Phillips  v.  JmThurn,  L.  R.  (?•)  Cannam    v.   Fa/rmer,     3   Exch. 

1  C.  P.  463,  S.  a,  18  C.  B.,  N.  S.,  698. 

400,  694.  (s)  SmiOi  v.  Chester,  1  T.  E.  654. 

(p)  Sallifax  v.  Lyle,  3Exoh.   446  ;  («)  Ante,  p.  454. 

Prince  t.  Brunatte,  1  Bing.  N.  C.  435,  (u)  Judgm.,  Oramt  v.  Norway,  10  C. 

438  ;  AshpUel  v.  Sryan,  3  B.  &  S.  474,  B.  688-9.     See  Smith  v.  Johnson,  3  H. 

489,  8.C.,5  Id.  723 ;  Taylor  t.  Croi:er,  &  N.  222. 

4  Esp.  187  ;  Pitt  V.  Chappdow,  8  M.  (x)  Attwood  v.  Munnings,  7  B.  &  C. 

&  W.  616  ;  Braithwaite  v.   Gardiner,  285  ;  cited  per  Pollock,  C.   B.,  Smith 

8  Q.  B.  473.     See  Beeman  v.  J)ud:,  11  v.  M'Guire,  3  H.  &  N.  560  ;  perPai*, 

M.  &  W.  251.  J.,    Withington  t.  Herring,    5  Bing. 

(j)  Smith  T.  Marsack,  6  C.  B.   486.  458. 

See  Lord  v.  HaU,  8  C.  B.  627  ;  Baker  {y)  Alexander  v.  Mackenzie,  6  G.  B. 

V.  Bank  of  Australasia,  1  C.  B.,  N.  S.,  766. 
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the  holder  of  the  bill  will  have  no  redress  as  against  the 
supposed  principal  {z)  If,  however,  a  bill  be  addressed  to  a 
firm,  and  accepted  "per  proc,"  though  really  without  au- 
thority from  the  firm,  by  one  of  the  partners  in  his  individual 
name,  the  party  signing  the  bill  will  be  liable  upon  it  (a). 
A  stranger  who  accepts  a  bill  per  procuration  of  the  drawee 
without  his  sanction,  may  be  liable  in  an  action  of  tort  for 
the  misrepresentation  of  which  he  has  been  guilty  towards 
the  holder  (6). 

For  the  purpose  either  of  promoting  the  negotiation  of  a  Acceptance 
bill  where  the  drawee's  credit  is  suspected,  or  to  save  the 
reputation  and  prevent  the  suing  of  some  of  the  parties  to  a 
bill  where  the  drawee  cannot  be  found,  or  is  not  capable  of 
making  himself  responsible  {ex.  gr.,  by  reason  of  his  infancy), 
or  refuses  acceptance,  an  acceptance  by  a  stranger  is  not 
uncommon ;  this  is  called  an  acceptance  for  the  honour  of 
the  person  on  whose  account  it  is  made,  and  enures  to  the 
benefit  of  all  the  parties  subsequent  to  that  person  (c). 
An  acceptance  for  honour  offers,  accordingly,  an  exception 
to  the  general  rule,  that  he  alone  can  accept  a  bill  and 
render  himself  responsible  upon  it  as  acceptor  to  whom  it  is 
addressed  (d). 

If  the  acceptor  for  honour  pay,   he  is  entitled  to  have 

recourse  for  repayment  to  the  person  for  whose  honour  he 

accepted,  and  to  all  other  parties  to  the  bill  who  are  liable  to 

that  person  (e). 

The  indorsement  of  a  bill,  as  already  stated  (/),   may  indorse- 
ment. 

(z)  Stagg  v.  Elliott,  12  C.  B.,  N.  S.,  Ad.  114,  122  ;   Dams  v.  Olm-lce,  6  Q. 

373.  B.  16  ;  Phillips  t.  Im  Tkwrn,  cited 

(a)  Owen  v.   Van  Uster,    10  C.   B.  ante,  u.  io). 
318,  and  cases  there  cited.    See  Nicholls  (e)  Bayley  on  Bills,  6th  ed.,  p.  181. 

T.  Diamond,  9  Exch.  154 ;    Mare   v.  As  to  the  nature  of  an  acceptance  for 

Charles,  5  E.  &  B.   978  ;   Penrose  y.  honour,  see,  further,  Williams  v.  Ger- 


•r,  E.  B.  &  E.  499,  503.  maine,  7  B.  &  C.  468,  477  ;  ffoare  r. 

(i)  Polhillr.  Walter,  3  B.  &  Ad.  114.  Oazenme,  16  Bast,  391  ;  6  &  7  WiU. 

(c)  Bayley  on  BiUs,  6th  ed.,  p.  178.  4,  c.  68. 

(d)  See  Polhill  v.   Walter,    3  B.  &  (/)  Ante,  p.  446. 
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be  in  blank  (g),  or  it  may  be  special.  By  a  blank  indorse- 
ment, the  indorser  directs  the  bill  to  be  paid  to  any  lawful 
holder  of  it ;  by  a  special  indorsement,  the  indorser  directs  it 
to  be  paid,  to  a  particular  person  mentioned  in  the  indorse- 
■  ment,  or  his  order  Qi). 

In  either  of  the  above  cases,  in  order  to  complete  the  title 
of  the  holder  by  indorsement  there  must  be  a  delivery  to 
him,  i.  e.,  a  delivery  unrestricted  (i)  and  for  the  admitted 
purpose  of  transferring  the  bill(^).  Though  if  a  bill  be 
indorsed  in  blank  to  A.,  B.  may,  by  A.'s  authority,  be  consti- 
tuted holder  of  the  bill,  and  may  as  such  sue  upon  it  (T). 

Under  a  plea  traversing  the  indorsement  of  a  bill,  evidence 
is  admissible  that  the  alleged  indorser  wrote  his  name  on  the 
biU,  and  delivered  it  to  the  alleged  indorsee,  for  the  express 
purpose  oi  retiring  (m)  other  bills,  and  on  the  express  con- 


ig)  The  stat.  17  Geo.  3,  «.  30, 
s.  1  (made  perpetual  by  the  27  Geo. 
3,  c.  16),  which  enacted  that  if  a 
bill  or  note  be  for  less  than  51.,  the 
indorsement  must  mention  the  name 
and  place  of  abode  of  the  indorsee, 
bear  date  at  or  before  the  time  of 
making  it,  and  be  attested  by  a  sub- 
scribing witness,  is  repealed  by  26  & 
27  Vict.  c.  105,  s.  1,  -which  Act  is 
to  continue  in  force  for  three  years 
(s.  2).  See  also  stat.  48  Geo.  3,  u. 
88  ;  and  the  references  to  that  Sta- 
tute in  "Chitty  on  Bills,'' ,  10th  ed. 
(by  Russell  and  Maclachlan)  ;  and  see 
TUsley's  New  StampActs,  6th  ed.,  p.  69. 

If  an  indorsement  be  so  worded  as  to 
restrain  the  negotiability  of  the  instru- 
ment—thus, "  pay  the  contents  to  J.  S. 
only,"  it  is  then  called  a  restrictive 
indorsement.  Such  an  indorsement 
puts  an  end  to  the  negotiability  of  the 
instrument.  See  further,  as  to  restrictive 
indorsements,  Smith,  M.  L.,  6th  ed., 
pp.  230,  231  ;  Sigourney  v.  Lloyd,  8 
B.  &  C.  622.     Buchley  v.  Jackson,  L. 


R.  3  Ex.  135,  following  Murrow  r. 
Stuart,  8  Moo.  P.  C.  0.  267. 

(h)  Adams  v.  Jones,  12  Ad.  &  E. 
459,  cited  Sarmer  v.  /Steele,  i  Exch. 
15.  As  to  the  effect  of  an  indorsement 
in  blank,  see  also  Walker  v.  Macdo- 
nald,  2  Exch.  527. 

(i)  Judgm.,  Castrique  T.  Buttigieg, 
10  Moo.  P.  C.  C.  108,  109. 

(h)  Marston  t.  Allen,  8  M.  &  W. 
494 ;  Jenkins  v.  Tongue,  29  L.  J. , 
Ex.  147  ;  Adams  v.  Jones,  12  Ad.  & 
E.  455  ;  Gough  v.  Findon,  7  Exch.  48 ; 
per  Erie,  J.,  Manley  t.  Boy  cot,  2  E. 
&  B.  51  ;  Bromage  t.  Lloyd,  1  Exch. 
32  ;  per  Parke,  B.,  Austin  t.  Kolle, 
Id.  588  ;  I/ysaght  v.  Bryant,  9  C.  B. 
46 ;  Barmer  v.  Steele,  4  Exch.  1  ; 
Morris  v.  Oliver,  15  Q.  B.  689 ; 
Samuel  v.  Cfreen,  10  Q.  B.  262. 

(I)  Law  T.  Parnell,  7  0.  B.,  N.  S., 
282  ;  see  Ancona  t.  Marks,  7  H.  &  N. 
686. 

(m)  As  to  the  meaning  of  this  term, 
see  Elsam  v.  Benny,  15  C.  B.  87 ; 
Bdl  V.  Buckley,  11  Exch.  631. 
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dition  that  they  should  be  retired  forthwith ;  and  that  such 
condition  has  not  been  complied  with  {n).  Where,  however, 
E.  drew  and  wrote  his  name  on  the  back  of  a  bill,  and 
delivered  it  to  B.  to  get  it  discounted,  and  B.  deposited  it 
for  value  with  T.,  upon  the  terms,  that,  if  not  redeemed 
by  a  certain  day,  it  was  to  be  sold,  it  was  held  that  there 
had  been  a  valid  indorsement  and  transfer  of  the  bill  from 
E.  to  T.  (o). 

For  the  purposes  of  currency  and  the  advantages  flowing 
from  an  imchecked  circulation  of  bills  of  exchange,  our  Law 
Merchant  provides  that  a  hond  fide  holder  for  value  of  a  bill 
indorsed  in  blank  shall  not  be  affected  by  an  intermediate 
fraud,  nor  bound  to  inquire  whether  the  bill  has  been  pro- 
perly transferred  or  not.  By  that  law,  every  person  having 
possession  of  a  bill  has  (notwithstanding  any  fraud  on  his 
part,  either  in  acquiring  or  transferring  it)  full  authority  to 
transfer  such  bill,  but  with  this  limitation,  that,  to  make 
such  transfer  valid,  there  must  be  a  delivery,  either  by  him 
or  by  some  subsequent  holder  of  the  bill,  to  some  one  who 
receives  such  bill  bond  fide  and  for  value,  and  who  is  either 
himself  the  holder  of  it,  or  a  person  through  whom  the 
holder  claims.  Anything  which  shows  that  the  restriction 
thus  imposed  on  the  general  rule  applies,  shows  that  the 
party  making  the  transfer  had  no  authority  to  do  so,  and 
that  the  transfer  is  not  valid  (p). 

If,  then,  the  holder  of  a  bill  puts  his  name  on  the  back  of 
it,  and  delivers  it  to  his  agent,  who  delivers  it  to  a  third 
person  for  value,  that  is  an  indorsement  from  the  holder  to 
such  third  person.  And,  where  a  bill  is  payable  to  bearer, 
any  person  who  is  the  holder  for  value  may  sue  upon  it, 
whether  the  party  from  whom  he  has  taken  it  had  a  title  or 
not  (g). 

(n)  Bell  V.  Vise.  Ingestre,  12  Q.  B.  (p)  Judgm.,  Marston  v.  AUen,  8  M. 

317.  &  "W.  504-5 ;  Ba/rler  y.  Richa/rds,  6 

(o)  Ba/rher  y.  Richards,  6  Exch.  63.  Exch.  63. 
See  Lm-d  t.  Hall,  8  C.  B.  627.  (q)  Per  Parke,  B.,   Ba/rher  v.  Rich- 
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The  preceding  remarks  are  applicable  to  a  biU  payable 
to  bearer,  and  transferrable  by  delivery ;  where,  however, 
indorsement  is  necessary  to  the  transfer  of  a  bill  (r),  the  in- 
dorsement will  convey  no  title  except  as  against  the  person 
making  it,  unless  it  be  made  by  one  who  has  a  right  to  make 
the  transfer  (s). 

In  case  then,  of  loss,  by  theft  or  accident,  of  a  bill  assign- 
able by  mere  delivery,  the  thief  or  finder  may  confer  a  title 
by  transferring  it;  if  it  be  assignable  by  indorsement  only, 
he  cannot  confer  such  title  except  as  against  himself  (f). 

From  the  propositions  thus  stated,  in  the  words  of  Mr.  J. 
Bayley,  consequences  flow,  of  much  importance  to  the  com- 
mercial world  in  general,  and  especially  to  bankers,  whose 
principal  duty  consists  in  cashing  negotiable  securities  on 
behalf  of  their  customers. 

The  relation  (u)  which  subsists  between  a  banker  and  his 
customer  seems  to  be  this : — "  The  customer  lends  money 
to  the  banker,  and  the  banker  promises  to  repay  that 
money,  and,  whilst  indebted,  to  pay  the  whole  or  any  part 
of  the  debt  to  any  person  to  whom  his  creditor,  the  cus- 
tomer in  the  ordinary  way,  i-equires  him  to  pay  it "  (a;). 
The  ordinary  mode  of  paying  off  the  debt  due  from  the 
banker  is  by  honouring  cheques  and  bills  made  payable  at 
the  bank,  where  he  has  authority  from  his  customer  for  that 
pui-pose. 

When  a  bill  is  accepted  payable  at  a  banker's,  the  making 

ardk,  supra,  citing  Collins  v.  Mwrtin,  10  0.  B.,  N.  S.,  196. 

1  B.  &  P.  648.  («)  Bayley  on  Bills,    6tli   ed.,  pp. 

(r)  A  person  to  whom  a,  cheque  or  138,  139. 

till  of  exchange  payable  to  order,  but  («)  As  to  which  see  further,  Sa/rdy 

unindorsed,    is  delivered   (though    for  v.   Yeasey,  L.  E.  3  Ex.  107. 

value),  acquires  no  better  title   under  (x)  'Ser  Alderson,  B.,  16  Q.  B.  575. 

it  than  the  person  had  from  whom  he  See  Pott  v.  Clegg,   16  M.  &  W.  321 ; 

received  it :  Whistler  v.  Forster,  14  C.  Hill  v.  Foley,  2  H.  L.  Ca.  28  ;  Thomp- 

B.,  N.  S.,  248.  soriY.  Sell,  10  Exch.    10;    TassOl  f. 

(s)  Bayley  on    Bills,    6th  ed.,   pp.  Cooper,  9  C.  B.  509. 
138-9 ;   Harrop,  app.,   Fisher,  resp., 
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the  acceptance  payable  there  is  tantamount  to  an  order  on 
the  part  of  the  acceptor  to  the  banker  to  pay  the  bill  to  the 
person  who  is,  according  to  the  Law  Merchant,  capable  of 
giving  a  good  discharge  for  it.  If  the  bill  is  payable  to  order, 
it  is  an  authority  to  pay  the  bill  to  any  person  who  becomes 
holder  by  a  genuine  indorsement.  If  the  bill  be  originally 
payable  to  bearer,  or  if  it  afterwards  receive  a  genuine  in- 
dorsement in  blank,  the  acceptance  constitutes  an  authority 
to  the  banker  to  pay  the  bill  to  the  person  who  seems  to  be 
the  holder  {y). 

A  banker,  however,  who  pays  a  bill  bearing  a  forged  in- 
dorsement, cannot  charge  his  customer  with  the  amount  {z), 
for  "the  general  rule  is,  that  no  title  can  be  obtained  through 
a  forgery"  (a).  And  should  the  banker  wish  to  avoid  the 
responsibility  of  deciding  on  the  genuineness  of  indorsements, 
he  may  requii-e  his  customers  to  domicile  their  bills  at  their 
own  offices,  and  to  honour  them  by  drawing  cheques  upon  the 
bank.  It  seems,  however,  reasonable  to  say,  that  where  a 
biU,  bearing  a  suspicious  indorsement,  is  presented  for  pay- 
ment to  a  banker,  he  will  be  justified  in  deferring  payment 
of  the  biU  for  a  reasonable  time,  in  order  that  he  may  make 
inquiries  as  to  its  genuineness  (&). 

A  cheque  is,  in  legal  effect,  an  inland  bill  of  exchange ,  Cheque. 
drawn  upon  a  banker  and  payable  to  hearer  on  demand  (c). 

(y)  Roharts  v.  TucJcer,  16  Q.  B.  560  ;  (a)  Per  Tvndal,   C.   J.,  Johnson  t. 

recognised  and  diatinguislied  in  Woods  Windle,  3  Bing.  N.  C.  229. 

V.  Thiedemann,  1  H.  &  C.  478.  (5)  See  RobaHs  t.  Tucker,  16  Q.  B. 

(z)  RobaHs    V.    Tucker,   12  Q.   B.  577-579. 

560.       Aa    to    the    banker's  remedy  (c)  See  Byles  on  Bills,  8th  ed.,  p. 

against  the  person  presenting  the  bill,  13  ;    5    0.    B.    485  (a)  ;      Qrant    v. 

see  Oocks  v.  Mastermam,   9  B.   &  C.  YoAMjhan,   3   Burr.    1516;    Keene   t. 

902.  Bea/rd,  8  C.  B.,  N.  S.,  372. 

As  to  the  liability  of  a  banker  who,  A  cheque  is  not  usually  expressed  to 

by  mistake,  cancels  the  acceptance  on  a  be  payable  ' '  on  demand. "     See  Doe  d . 

bill,  which  he  afterwards  receives  orders  Ohwrch  v.  Pontifex,  9  C.  B.  229. 

not  to  pay,  see  Warwick  v.  Rogers,  5  As  to  a  cheque  payable  to  A.  B.  or 

M.  &  Gfr.  340  ;  Robson  v.  Bennett,  2  order    on    demand,    see    Whistler   v. 

Taunt.  388.  Forster,  14  C.  B.,  N.  S.,  248. 
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This  particular  instrument  is,  consequently,  subject,  in 
general,  to  the  same  rules  as  regulate  the  rights  and  liabi- 
lities of  parties  to  bills  of  exchange  (d ),  modified,  however, 
by  certain  customs  and  usages  which  have  been  engrafted 
on  the  law  applicable  to  bills,  and  hold  in  regard  to  cheques 
exclusively  (e). 

As  in  the  case  of  an  ordinary  bill  of  exchange,  so  in  that 


Being  payable  to  bearer,  »  cheque 
passes  by  deKvery  (see  Samuel  v.  Green, 
10  Q.  B.  262  ;  Sim/phina  t.  Pothecwry, 

5  Exch.   253).      It  is  not  ordinarily  in- 
dorsed or  accepted. 

The  Stat.  18  &  19  Vict.  c.  67,  ap- 
plies to  cheques  :  Eyre  v.  Waller,  5  H. 

6  N.  460. 

(d)  Per  Maule,  J. ;  Wehh  v.  Inwards, 
5  C.  B.  485. 

No  time  less  than  six  years  is  unrea- 
sonable for  presentment  of  a  cheque  for 
payment,  unless  some  loss  is  occasioned 
to  the  drawer  hy  the  delay  :  Laws  v. 
Band,  3  C.  B.,  N.  S.,  442.  See  Rkh- 
ford  V.  Ridge,  2  Camp.  N.  P.  C.  537  ; 
recognised  in  Hare  v.  Benty,  10  C.  B., 
N.  S.,  88  ;  Bailey,  app.,  Bodenham, 
resp.,  16  C.  B.,  N.  S.,  288. 

A  creditor  who  takes  from  the 
debtor's  agent  on  account  of  the  debt 
the  agent's  cheque,  ought  to  present  it 
for  payment  within  a  reasonable  time, 
and  if  he  fails  to  do  so  the  debtor, 
although  not  a  party  to  the  cheque,  is 
discharged  ;  Hopldns  v.  Ware,  L.  K.  4 
Ex.  268. 

(e)  Of  such  usages,  one  of  the  most 
remarkable  is  that  of  crossing  the 
cheque  with  a  banker's  name,  or  with 
the  words  "&  Co.,"  as  to  the  precise 
effect  whereof  see  19  &  20  Vict.  c.  25  ; 
21  &  22  Vict.  c.  79. 

The  days  of  grace  are  not  allowed 
upon  a,  cheque  :  Story  on  Promissory 
Notes,  a.  490. 

In  Mullich  v.  Raddkissen,    9  Moo. 


P.  C.  C.  46,  it  was  observed  that  a 
banker's  cheque  "is  a  peculiar  sort  of 
instrument,  in  many  respects  resem- 
bling a  bill  of  exchange,  but  in  some 
entirely  different.  A  cheque  does  not 
require  acceptance ;  in  the  ordinary 
course  it  is  never  accepted  ;  it  is  not 
intended  for  circulation,  it  is  given  for 
immediate  payment ;  it  is  not  entitled 
to  days  of  grace ;  and  though  it  is,, 
strictly  speaking,  an  order  upon  a 
debtor,  by  a  creditor,  to  pay  to  a  third 
person  the  whole  or  part  of  a  debt,  yet 
in  the  ordinary  understanding  of  per- 
sons it  is  not  so  considered.  It  is  more 
like  an  appropriation  of  what  is  treated 
as  ready  money  in  the  hands  of  the 
banker,  and  in  giving  the  order  to 
appropriate  to  a  creditor,  the  person 
giving  the  cheque  must  be  considered 
as  the  person  primarily  liable  to  pay, 
who  orders  his  debt  to  be  paid  at  a 
particular  place,  and  as  being  much  in 
the  same  position  as  the  maker  of  a 
promissory  note,  or  the  acceptor  of  a  bill 
of  exchange,  payable  at  a  particular 
place  and  not  elsewhere,  who  has  no 
right  to  insist  on  immediate  present- 
ment at  that  place."  Cited  in  Mr. 
Grant's  learned  argument  in  Keene  v. 
Bea/rd,  8  C.  B.,  N.  S.,  374,  where  the 
holder  and  indorsee  of  a  cheque  payable 
to  A.  B.  or  bearer,  and  by  him  in- 
dorsed, was  held  entitled  to  sue  A.  B. 
upon  the  cheque. 

As  to   stamping  cheques,   see  Byles 
on  Bills,  9th  ed.,  pp.  14  et  seq. 
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of  a  cheque,  a  banker  has  no  authority  from  his  principal  to 
pay  any  such  draft  unless  signed  or  authenticated  by  him 
and  presented  by  some  party  who  can  give  a  lawful  discharge 
for  it :  a  banker,  therefore,  who  pays  a  forged  cheque,  will 
clearly  have  to  bear  the  loss  himself,  and  cannot  throw  it  on 
his  customer.  So,  if  a  banker  pays  a  cheque  which  has  been 
fraudulently  altered  as  regards  the  amount,  he  wiU  have 
to  suffer,  unless  he  can  show  that  the  party  out  of  whose 
funds  and  on  whose  behalf  he  assumed  to  pay,  by  his  own 
gross  negligence  and  laches  facilitated  the  commission  of  the 
fraud  (/). 

Undoubtedly,  says  Best,  C.  J.  (g),  a  banker  who  pays 
a  forged  cheque  is  in  general  bound  to  pay  the  amount 
again  to  his  customer,  because  in  the  first  instance  he 
pays  without  authority,  and  because  it  is  the  duty  of  the 
banker  to  be  acquainted  with  his  customer's  handwriting. 
.But,  though  that  rule  be  perfectly  well  established,  yet  if 
it  be  the  fault  of  the  customer  that  the  banker  pays  what 
he  ought  not  to  pay,  the  latter  cannot  be  called  on  to  pay 
again  (h). 

To  a  like  effect  in  another  case  (i),  Bayley,  J.,  observes, 
that  "  the  banker,  as  the  depository  of  the  customer's  money, 
is  bound  to  pay  from  time  to  time  such  sums  as  the  latter 
may  order  (Jc).     If,  unfortunately,  he  pays  money  belonging 

(/)   Young  r.    Orote,  i  Bing.   253,  gross    negligence.       In    The  Bank   of 

commented  on  and  explained  per  Pol-  Ireland  v.   Trustees  of  Evans'  Cha/ri- 

lock,  C.  B.,  Barker  T.  Stone,  9  Exch.  ties,  5  H.  L.  Ca.  389,  410,  Parlce,  B. 

686-7;  Swan  v.  North  British  Aus-  on  behalf  of  the  Judges,  observes,  "If 

tralasian  Co.,  2  H.   &  C.   175,   cited  a  man  should  lose  his  cheque-book,  or 

post ;  Johnson  y.  Windle,  3  Bing.   N.  neglect  to  lock  the  desk  in  ■which  it  is 

C.   225,   229  ;    British  Linen  Co.    v.  kept,   and  a  servant  or  stranger  should 

Caledoniam  Inswr.  Co.,  i  Macq.  H.  L.  take  it  up,    it   is   impossible,    in   our 

Ca.  107.     See  Foster  v.  Green,  7  H.  &  opinion,  to  contend  that'  a  banket  pay- 

N.  881,  886.  ing  his  forged  cheque  would  be  entitled 

{g)   Young  v.  Grote,  supra.  to  charge  his  customer  with  that  pay- 

(h)  This  qualification  of  the  rule  as  ment." 
to   the    banker's    liability   holds    only  (i)  Hall  v.  Fuller,  6  B.  &  C.  757. 

where  the  customer  has  been  guilty  of  IJc)  See  Ufareetti  v.  WUliama,  1  B. 

U   H 
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to  the  customer  upon  an  order  which  is  not  genuine,  he  must 
suffer ;  and,  to  justify  the  payment,  he  must  show  that  the 
order  is  genuine,  not  in  signature  only,  but  in  every  respect." 
In  the  case  which  gave  occasion  to  these  remarks,  the  cheque 
out  of  which  the  action  originated  had  been  altered  by  the 
holder,  so  as  to  indicate  a  much  larger  sum  as  payable  under 
it  than  it  had  in  the  first  instance  been  drawn  for;  the 
cheque  so  altered  was  paid  by  the  banker,  who  then  claimed 
to  charge  his  customer  with  the  difference  between  the  two 
amounts.  It  was  held,  by  applying  the  principle  of  law 
already  stated,  that  he  was  not  justified  in  doing  so,  there 
having  been  no  laches  in  the  customer. 

For  further  information  as  to  the  rights  of  the  holder  of  a 
worthless  cheque  or  bill  payable  to  bearer,  and  transferred 
without  the  indorsement  of  the  transferor,  the  reader  is 
referred  to  the  remarks  hereinafter  made  in  regard  to  the 
transfer  of  bank  notes,  and  to  the  defence  of  "no  consider- 
ation "  by  way  of  answer  to  an  action  on  a  bill  or  note. 
Transfer  of       With  regard  to  the  indorsement  of  a  bill  of  exchange,  a  few 

bill  by  in-  .    .  .  ,  /.        i  -n 

dorsement.  additional  observations  will  suiSce.  The  transfer  of  a  biU 
by  indorsement  may  be  either  before  or  after  acceptance, 
either  before  or  after  it  has  arrived  at  maturity.  If  a  bill  be 
indorsed  over  before  it  is  due,  but  after  acceptance  has  been 
refused,  the  indorsee  taking  the  bill  with  knowledge  of  its 
having  been  dishonoured  will  be  liable  to  the  same  objections 
as  might  have  been  raised  against  his  indorser  (T).  If  an 
acceptor  pay  a  bill  at  maturity,  the  effect  of  so  doing  is  to 
take  it  altogether  out  of  circulation,  the  bill  "  has  done  its 
work,  and  is  no  longer  a  negotiable  instrument.  No  person 
could  sue  on  it ;  no  person  remains  liable  on  it.  If  put  into 
circulation  again,  it  becomes  a  new  bill  payable  at  sight,  and 


&Ad.  415;  Solin  v.  Steward,    14  C.  {I)  Bayley  on  Bills,  6tlied.,  p.  163. 

B.  595  ;   Woodland  v.  Pear,  7  E.  &  B.        See   Goodman  t.  Barvey,  4  Ad.  &  E. 
519,  621.  870. 
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must  have  a  fresh  stamp"  (m).  Where,  however,  an  indorser 
retires  a  bill,  he  merely  withdraws  it  from  circulation  in  so 
far  as  he  himself  is  concerned,  and  may  hold  the  bill 
with  the  same  remedies  as  he  would  have  had  if  in  due 
course  he  had  been  called  upon  to  pay,  and  had  paid,  the 
amount  to  his  immediate  indorsee  (n).  An  indorser  there- 
fore who  pays  a  bill  may  subsequently  indorse  or  negotiate 
it(o). 

Again,  where  a  bill  of  exchange,  indorsed  in  blank  for 
value  before  it  is  due,  is  transferred  by  the  indorsee  after  it 
has  become  due  by  delivery  only,  "without  any  fresh  indorse- 
ment, the  transferee  takes,  as  against  the  acceptor,  any  title 
which  the  intermediate  indorsee  possessed  at  the  date  of  the 
indorsement  to  him  (p).  And  where  an  overdue  bill  is  trans- 
ferred by  indorsement,  the  indorsee  "takes  it  subject  to  all 
the  equities  with  whicK  it  was  incumbered  while  in  the  hands 
of  the  person  from  whom  he  received  it,"  though  not  subject 
to  claims  arising  out  of  collateral  matters  (q).  But  the  bond 
fide  holder  of  a  bill  or  note  cannot  be  prejudiced  in  the  rights 
which  he,  primd  facie,  has,  according  to  the  terms  of  the 
instrument,  by  knowledge  subsequently  communicated  to  him 
after  he  has  become  the  holder  of  it,  or  even  by  knowledge 
which  he  has  at  the  time  when  he  takes  it,  if  there  is  no 


(m)  Per  Lord  Denman,  C.  J. ,  Lazarus  with  which  compare  Bech  T.  Rdbley,  1 

V.  Comie,  3  Q.  B.   465,   commented  on  H.  Bl.  89,  ii. 

per  MomU,  J.,  Jewell  t.  Parr,  13  C.  {p)  Fairclough   t.   Pavia,  9  Exch. 

B.  916-7  ;  and  see  Pcm-  ..  Jewell,  16  690. 

C.  B.  684,  711  ;  Sol/rayd  v.  White-  (s)  Smith,  M.  L.,  7th  ed.,  p.  231, 
head,  1  Marsh.  128  ;  Stat.  55  Geo.  3,  where  cases  in  support  of  the  text  are 
K.  184,  a.  19.  See  Morley  t.  Culver-  collected  ;  ffolmes  v.  Kidd,  3  H.  &  N. 
well,  7  M.  &  W-  174.  891  ;    Oulds  v.  Hanison,    10   Exoh. 

(»)  EUamy.  Denny,  23  L.  J.,  C.  P.,  572 ;  Parr  v.  Jewell,  16  C.  B.  684  ; 

190  ;  S.  a,  15  C.  B.  87.  Whitehead  t.    Walker,   10  M.  &  W. 

The  effect  of  payment  of  a  negotiable  696  ;    Story,  Prom.  Notes,  2nd  ed. ,  p. 

instrument  is  further  considered,  post,  216  ;    Carruthers  v.   West,  11   Q.  B. 

pp.  487  et  seq.  143  ;  Lloyd  t.  Howa/rd,  15  Q.  B.  995  ; 

(o)  Bayley  on  Bills,  6th  ed.,   p.  167  ;  Hwrmefr  t.  Steele,  4  Exch.  ] . 
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Callow  V.  Lawrence,  3  M.  &  S.  95  ; 
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evidence  of  a  special  agreement  at  such  time  to  affect  the 
rights  and  liabilities  of  the  parties  (r). 

In  an  action  by  indorsee  against  indorser,  the  latter  is 
estopped  from  denying  the  drawing  of  the  bill  and  its  indorse- 
ment to  himself  (s). 
Notice  of         When   a  bill    of   exchange  has   been  presented  (f)   and 

dishonour.  °  ^  ^  '     ^ 

dishonoured,  the  holder  may  either  resort  to  his  immediate 
indorser,  giving  him  due  notice  of  dishonour,  or  he  may 
resort  to  any  or  all  of  the  other  indorsers  or  prior  parties, 
intermediate  between  him  and  the  acceptor,  whose  names 
appear  upon  the  bill,  giving  to  each  of  these  parties  respec- 
tively notice  of  dishonour,  in  the  same  manner  as  if  each  were 
the  sole  indorser  (w)  ;  subject,  however  to  this  qualification, 
that  the  holder  may  avail  himself  of  any  notice  which  has 
been  given  in  due  time  by  any  previous  indorser,  who  at 
the  time  of  giving  such  notice  was  under  liability  to  the 
holder  {x). 

The  effect  of  the  qualification  just  specified  is  explained, 
and  the  question,  within  vjhat  time.m.ust  notice  of  dishonour 
be  given,  is  answered  by  Mr.  Justice  Maule  in  a  recent, 
case  (y).  "The  rule,"  says  that  learned  Judge,  "is  that  the 
party  who  is  sought  to  be  charged  upon  the  bid  is  entitled 
to  prompt  notice  of  its  dishonour  by  the  acceptor.  Where 
the  parties  live  in  the  same  town,  it  is  said  that  the  notice 
must  be  given  in  time  to  be  received  in  the  course  of  the  day 
next  after  the  dishonour  of  the  bill,  or  after  the  party  giving 
the  notice  had  himself  received  notice  of  dishonour.  There 
must  be  due  diligence — not  that  the  party  is  bound  to  neg- 

(r)  Judgm.,  Manley  v.  Boycot,  2  E.  («)  Story   on   Promissory  Notes,    s. 

&  B.  56.  330. 

(s)  Macgrer/or  t.  Rhodes,  6  E.  &  B.  (x)  Lysaght  v.  Bryant,  9  C.  B.  46 

266.  Harrison  v.  Ruscoe,  15  M.  &  W.  231 

(t)  As  to  presentment,  see  further,  Chapman  v.   Keane,  2  Ad.  &  E.  193 

post.     As  to  presentment  of  a  bill  ao-  Wilson  v.  Swdbey,  1  Stark.  34. 
oepted  payable  at  a  banker's,  ante,  p.  (y)  Rowe  t.  Tipper,   13  C.  B.  249, 

456,    Wllinot  Y.  Williams,  7  M.  &  Qv.  256. 
J017, 
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lect  all  other  business,  and,  the  moment  he  receives  notice, 
send  a  notice  to  those  he  means  to  charge.  He  has  a  whole 
day,  and  so  much  more  as  will  enable  him  using  due  diligence 
to  communicate  the  notice  to  the  party  sought  to  be  charged. 
A  day  is  not  in  all  cases  the  limit.  If  there  are  many  in- 
dorsers,  and  the  notice  in  fact  travels  through  them  all — if 
there  has  been  no  want  of  diligence  between  any  two  of 
them — ^whatever  time  is  occupied  the  notice  will   be  good. 

The  rule  is  not  that  each  indorser  has  a  day,  but  the 

rule  is,  that  due  diligence  shall  be  observed  in  the  actual 
state  of  circumstances  in  which  the  notice  is  given  "  (z). 

No  precise  form  of  words  is  necessary  to  constitute  a  good 
notice  of  dishonour,  nor  will  a  slight  inaccuracy  or  misde- 
scription invalidate  it,  provided  the  party  to  whom  it  is 
given  cannot  reasonably  be  supposed  to  have  been  misled 
thBreby  (a).  The  rule  with  reference  to  notice,  laid  down 
in  Solarte  v.  Palmer  (b),  was,  that  "  such  notice  ought,  in 
express  terms  or  by  necessary  implication,  to  convey  full 
information  that  the  bill  has  been  dishonoured."  And  it  has 
since  been  laid  down  that  "  where  the  terms  of  the  notice 
are  such  that  it  appears  by  reasonable  intendment,  and 
would  be  inferred  by  any  man  of  business,  that  the  bill  has 
been  presented  to  the  acceptor  and  not  paid  by  him,  although 
it  does  not  appear  by  express  terms  or  necessary  implication, 
that  is  sufficient "  (c). 

Accordingly,  a  notice   of  dishonour,  whether  written  or 

(z)  As  to  the  question,  what  is  due  (a)  Mellersh    v.    Rippen,    7   Exch. 

diligence,    see   Bateman  v.  Joseph,  12  578  ;    Chard  v.   Fox,  14  Q.  B.   200  ; 

East,  433  ;  Sowe  v.  Tipper,  supra.  Armstrong  v.  Christiani,  5  C.  B.  687  ; 

Under  ordinary  circumstances,  each  Ca/umt  v.  Thompson,  7  C.  B.  400. 
party  has  a  day  within  which  to  give  (6)  1  Bing.  N.  C.  194  ;  S.  C,  2  CI. 

notice  of  dishonour.     The   holder  has  &  F.   93.     As  to  Solarte  v.   Palmer, 

his   day  to  give  notice    to   any  party  see  per  Pollock,    C.   B.,    3  H.  &  N. 

whom  he  may  seek  to  charge  ;  and  each  459. 

of  the  prior  indorsers  in  turn  has  his  (c)  Per  Wightman,  J.,  Paul  v.  Joel, 

day :  per  Bwrrongh,  J. ,  Dobree  v.  East-  4  H.  &  N.  356,  citing,  per  Parke,  B. , 

wood,  3  Car.  &  P.  250,  cited  per /cnM,  Hedger  v.  Stevenson,  2M.  &  W.  799. 
C.  J.,  13  C.  B.  255. 
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verbal,  will  be  good  -which  conveys  to  the  mind  of  the 
pei-son  to  whom  it  is  addressed  the  three  following  facts, 
so  that  with  common  understanding  he  may  comprehend 
them  : — viz.,  1st,  that  the  bill  was  presented  when  due ; 
2ndly,  that  it  was .  dishonoured ;  and,  3rdly,  that  the  party 
addressed  is  to  be  held  liable  for  the  payment  of  it  (d). 

Where,  on  the  day  after  a  bill  became  due,  the  holder's 
clerk  called  upon  the  drawer  and  told  him  that  the  bill  had 
been  duly  presented,  and  that  the  acceptor  could  not  pay 
it,  to  which  the  drawer  answered  that  "he  would  see  the 
holder  about  it,"  it  was  held  that  the  jury  might  from  this 
conversation  infer  that  the  drawer  had  due  notice  of  dis- 
honour (e). 

Besides  questions  respecting  the  sufficiency  of  notice  of 
dishonour  in  point  of  form,  others  of  no  little  difficulty  pre- 
sent themselves  in  regard  to  the  sufficiency  of  the  proof 
offered  of  the  receipt  of  the  notice  by  the  defendant ;  as 
to  the  degree  of  accuracy  and  explicitness  which  may  be 
required  in  addressing  it ;  and  generally  as  to  what  will  con- 
stitute reasonable  diligence  on  the  part  of  the  holder  of  the 
bill  in  forwarding  the  notice  of  dishonour  to  the  party  whom 
he  seeks  to  charge.  Upon  such  points  the  cases  below  cited 
may  usefully  be  consulted  (/).     And  upon  this  part  of  the 

(d)  Per  ParTce,  B.,   Lewis  v.  Gom-  he  may  infer  that  he  will  he  held  re- 

pertz,    6   M.    &  W.   402-3;   per  Lord  sponsible:"    Bailey  v.  Porter,  14  M. 

Campbell,  C.  J.,  Everard  v.  Watson,  &  W.  44 ;    Paul  v.  Joel,  4  H.  &  N. 

1   E.    &  B.    801     (-where    Soh/rte  v.  355;  8.  0.,  3  Id.  455.     See  Jennings 

Pahner,  supra,  is  commented  on).     In  v.  Rolerts,  4  E.  &  B.  615. 
Caunt  v.  Thompson,   7  C.  B.  400,   the  (c)  Metcalfe  y.   Richardson,    11  C. 

cases  as  to  the  sufficiency  of  notice  of  B.  10,  11. 

dishonour  -were  much  considered.    They  (/)  Bwrmestm-  v.  Barron,  17  Q.  B. 

seem  to  establish  (as  there  obserred  per  828  ;    Clarhe  v.   Sharpe,  3  M.   &  W. 

Cur.),  that,  "in  order  to  make  a  prior  166  ;  Housego  v.  Cowne,  2  Id.  348. 
holder    responsible,  he  must  derive —  In  Woodcock  v.  Sovldsworth,  16  M. 

from  some  person  entitled  to  call  for  &  ^W.   124,  Parhe,  B.,  says,  "Notices 

payment — information  that  the  bill  has  of  dishonour  are  generally  put  into  the 

been  dishonoured,  and  that  the  party  is  post ;  where  that  is  done,  although  by 

in  a  condition  to  sue  him,  — from  which  some  mistake  or  delay  at  the  post-ofSce, 
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subject  I  would  merely  add  that  the  onus  will  clearly  lie 
upon  the  plaintiff  of  showing  that  his  right  of  action  was 
complete  before  the  commencement  of  the  suit,  i.  e.,  before 
the  issuing  of  the  writ  of  summons  {g). 

The  remarks  to  be  found  in  this  chapter  respecting  inland 
may  readily  be  applied  to  foreign  bills,  provided  the  peculiar 
qualities  attaching  to  instruments  of  this  latter  class  are  kept 
in  view.     They  will  here  be  very  briefly  specified. 

A  bill  drawn  or  payable  abroad,  is  a  foreign  bill  Qi),  the  ^n^siibm 
acceptance  of  which  must  now  be  in  writing  (i). 

The  form  of  a  foreign  usually  differs  somewhat  from  that 
of  an  inland  bill ;  the  first-mentioned  being  often  drawn  at 
one  or  more  usances:  the  "usance"  being  the  period  for 
payment  customary  as  between  the  countries  or  particu- 
lar places  where  the  bill  is  respectively  drawn  and  made 
payable  (Jc). 

Foreign  bUls,  moreover,  are  usually  drawn  in  parts — three 
or  even  more — which  circulate  together,  or  of  which  one  or 
more  parts  may  be  circulated  whilst  another  is  forwarded  for 
acceptance  {t).  Each  part,  however,  should  specify  or  refer 
to  the  other  parts  of  the  set,  and  express  that  payment  of  it 
is  conditional  on  the  other  parts  of  like  "  tenor  and  date  "  as 
itself  remaining  unpaid  at  maturity  (m). 

Another  particular  wherein  a  foreign  differs  from  an  inland 
bill  is  this,  that  if  acceptance  or  payment  of  it  be  refused, 


the  letter  fails  to  reach  its  destination  c.  97,  s.  7. 
in  proper  time,  the  party  who  posted  (i)  19  &  20  Vict.  c.  97,  o.  6. 
it  ought  not  to  be  prejudiced  ;  he  has  fjc)  The  form  of  a  foreign  hill  of  ex- 
done  all  that  was  usual  and  necessary,  change  may  be  seen  in  Povrier  v.  Mor- 
oni he  does  not  guarantie  the  certainty  ris,  2  E.  &  B.  95  ;    Gibls  v.  Fremont, 
or   correctness    of   the   post-oface   de-  9  Exch.  25  ;  Story  on  Bills,  s.  26. 
livery."  (Q  SeePwMwdv.  Klockmann,  3  B. 

{g)  Caatrique  T.  Sernaho,  6  Q.  B.  &  S.  388. 
498  ;  ante,  p.  111.  (™)  Story  on  Bills,  ri.  67. 

(h)  Makoney  v.  AsMin,  2  B.  &  Ad.  As  to  the  stamp  requisite  for  a  foreign 

478  ;  Stoiy  on  Bills,  s.  22 ;   Bark^  v.  biU,  see  Byles  on  Bills,  9th  ed.  Chap. 

Sterne,  9  Exch.  684  ;  see  19  &  20  Vict.  9  ;  Id.  p.  387. 
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it  must  by  the  custom  of  merchants,  in  order  to  charge  the 
drawer,  be  protested,  the  protest  being  a  solemn  declaration 
written  by  a  notary  under  a  copy  of  the  bill,  stating  that 
payment  or  acceptance  of  it  has  been  demanded  and  refused, 
the  reason  (if  any)  assigned  for  such  refusal,  and  that  the 
biU  is  consequently  protested.  This  formality  is  required 
in  case  of  dishonour  of  a  foreign  bill  in  conformity  with 
the  laws  of  most  other  countries,  and  because  satisfactory 
evidence  of  dishonour  is  thus  afforded  to  the  drawer  or 
indorser;  for  foreign  Courts  give  credit  to  the  acts  of 
public  functionaries,  in  like  manner  as  a  protest  under  the 
seal  of  a  foreign  notary  is  good  evidence  of  dishonour  in 
our  Courts  (n). 

Besides  the  peculiarities  above  specified  as  incident  to 
foreign  bills,  we  must  remember  that,  where  a  bill  of  ex- 
change drawn  in  one  country  is  payable  in  another,  a  ques- 
tion of  much  importance  and  difficulty  sometimes  presents 
itself — Is  the  lex  loci  contract-As  or  the.  lex  loci  solutionis 
to  be  applied  to  determine  the  rights  and  liabilities  of  the 
parties  ? 

For  instance,  where  a  bill  is  drawn  abroad  and  accepted  in 
this  country,  the  drawer,  by  his  contract,  undertakes  that  the 
drawee  shall  accept  and  shall  afterwards  pay  the  bill,  according 
to  its  tenor,  at  the  place  and  domicile  of  the  drawee,  if  it  be 
drawn  and  accepted  generally  : — at  the  place  appointed  for. 
payment,  if  it  be  drawn  "and  accepted  payable  at  a  different 
place  from  the  place  of  domicile  of  the  drawee.  And  if  this 
contract  of  the  drawer  be  broken  by  the  drawee,  either  by 
non-acceptance  or  by  non-payment,  the  drawer's  liability  for 
payment  of  the  bill  will  be  regulated  by  the  law  existing — 
not  where  the  bill  was  to  be  paid  by  the  drawee,  but — ^where 
he,  the  drawer,  made  his  contract  (o).     So,  difficult  questions 

(»)  Byles  on  Bills,  9thed.,  ctap.  19,       afforded.     See   Bonar    y.  Mitchell,    5 
where  ample  information  respecting  the       Exoh.  415. 
protest  and  noting  of   foreign  bills  is  (o)  AUen-v.  Kenible,    6  Moo.  P.   C. 
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may  arise  as  to  the  formalities  attending  the  notice  of  dis- 
honour of  a  foreign  bill  (p). 

And  it  has  been  held,  that,  if  a  bill  of  exchange,  on  the 
face  of  which  no  interest  is  reserved  (q),  is  drawn  in  one 
country  payable  in  another,  the  drawer  is  liable  on  its  dis- 
honour to  pay  as  damages  interest  at  the  cuiTent  rate  in  the 
country  where  the  bill  was  drawn  (r). 

A  promissory  note  is  a  written  promise  by  one  person  for  Promissory 

■  note — what. 

the  payment  of  money  to  another  person  therein  named,  at  a 
specified  time,  absolutely  and  at  all  events  (s). 

Before  inquiring  as  to  the  nature  and  requisites  of  the 
above  instrument,  a  few  remarks  as  to  its  origin  and  the 
reason  of  its  introduction  amongst  us  may  be  proper.  In 
regard  to  the  latter  part  of  this  subject,  the  explanation 
offered  by  Mi-.  Kyd,  in  his  Treatise  on  Bills  of  Exchange  (t), 
appears  satisfactory.  He  suggests  that,  as  commerce  ad- 
vanced, the  multiplicity  of  its  concerns  sometimes  rendered 
necessary  amongst  mercantile  persons  a  less  complicated 
mode  of  payment  than  by  bills  of  exchange.  A  trader,  for 
instance,  whose  situation  and  circumstances  rendered  credit 
from  the  merchant  or  manufacturer  who  supplied  him  with 
goods  absolutely  requisite,  might  have  so  limited  a  connec- 
tion with  the  commercial  world,  that  he  could  not  easily 
furnish  his  creditors  with  a  bill  of  exchange  on  another  man. 
JBut  his  own  credit  and  respectability  might,  nevertheless,  be 
£uch,  that  his  simple  promise  of  payment  (reduced  to  writing 

C.  314.    See  Bradlaugh  v.  De  Sin,  L.  (r)  Gihhs  v.  Fremont,   9  Exch.  25  ; 

E.  3  C.  P.  538,  286  ;  Lebd  v.  Tucker,  Sharpies  v.  Richard,  2  H.  &  N.  57— 

L.  K.  3  Q.  B.  77  ;  Trmbey  v.  Vignier,  60. 
1  Bing.  N.  C.  151.  (s)  In  PosUr  v.  Jolly,  1  Cr.  M.  &  B. 

{p)  Hirschfdd  -r.  Smith,  L.  R.  1  C.  707,  Parke,  B.,   observes,  that  "every 

P.  340.  bill  or  note  contains  two  things,  value, 

(q)  If  a  rate  of  interest  be  expressly,  either  express  or  implied,  and  a  Con- 
or by  necessary  implication,  specified  on  tract  to  pay  at  a  specified  time. "  As 
the  face  of  the  instrument,  there  its  to  the  presumption  of  consideration,  see 
amount  is  governed  and  regulated  by  further,  post,  p.  489. 
the  terms  of  the  contract  itself  :Judgm.,  (i)  P.  18  ;  Story  on  Prom.  Notes, 
9  Exch.  30.  2nd  ed.,  p.  7. 
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for  the  purpose  of  evidence)  would  be  quite  as  good  as  a  bill 
on  another.  Hence  we  may  reasonably  conjecture  that  pro- 
missory notes  originated. 

This  species  of  security  seems  to  have  become  prevalent 
here  about  the  middle  of  the  ITth  century ;  and,  according 
.to  Lord  Holt  (u),  was  an  "  invention  of  the  goldsmiths  in 
Lombard-street." 

The  precise  mode,  however,  of  the  introduction  into  com- 
mercial transactions  of  instruments  worded  as  promissory 
notes  may  be  more  accurately  explained  as  follows  : — 

Prior  to  the  year  1640,  the  Royal  Mfnt  seems  to  have 
served,  to  some  extent,  as  a  bank  or  place  of  deposit  for  the 
cash  of  wealthy  merchants,  whose  custom  was  to  leave  their 
money  there  when  they  had  no  immediate  occasion  for  it, 
and  to  draw  it  thence  when  wanted.  In  the  year  just  named, 
however.  King  Charles  I.,  as  history  informs  us,  took  forcible 
possession  of  a  large  amount  of  funds  which  had  thus  been 
lodged  in  his  Mint,  and  the  merchants  ceasing,  consequently, 
to  trust  the  Royal  Mint  as  a  place  of  deposit,  were,  shortly 
after  the  date  just  named,  obliged  to  have  recourse  to  the 
goldsmiths,  then  principally  domiciled  in  Lombard-street, 
who  took  upon  themselves  to  act  as  bankers,  and,  in  return 
for  the  sums  deposited  with  them,  issued  their  notes  payable 
to  "  order  "  or  to  "  bearer  "  by  way  of  security  (x). 

It  seems  clear,  from  reported  cases  (y)  that  bills  of  ex- 
change had,  long  before  the  time  just  spoken  of,  been  in  use 
here  amongst  merchants ;  but  some  difficulty  exists  with 
reference  to  the  question  whether  or  not  promissory  notes 
were,  prior  to  the  stat.  3  &  4  Ann.  c.  9,  negotiable  in  like 
manner  and  to  the  same  extent  as  bills  of  exchange.  We 
know,  indeed,  that  Lord  Holt  strenuously  opposed  himself  to 


{u)  6  Mod.  29.  ed.,  pp.  21-2.     See  Ward  v.  Emns,  2 

(x)  Anderson,  Hist.  Com.,  vol.  2,  p.  Ld.  Raym.  928. 
386  ;  Macpher.  Ann.  Com.,  vol.  2,  pp.  (y)  Ante,  p.  440. 

411,  427;   Gilbart,  Hist.   Bank.,    3rd 
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the  placing  of  promissory  notes  on  the  same  footing  as  bills 
of  exchange,  and  to  granting  similar  remedies  upon  them  (z), 
but,  notwithstanding  his  opposition,  there  can  be  no  doubt 
that  these  instruments  had,  during  the  latter  half  of  the 
I7th  century,  been  recognised  in  the  mercantile  world  as 
negotiable,  and  had  there  been  regarded  in  the  same  light  as 
bills  of  exchange. 

From  the  very  obscurity,  indeed,  observable  in  the  reports 
of  cases  upon  bills  and  notes  at  the  time  in  question,  and 
from  the  difficulty  which  exists  in  determining  in  any  parti- 
cular case  whether  the  instrument  sued  upon  was  in  reality 
a  bill  or  note  (a),  it  may  fairly  be  argued  that  the  two 
classes  of  securities  just  named  were  then,  even  by  lawyers, 
considered  as  mainly  governed  by  the  same  rules,  and  as 
dependent  upon  the  same  law- — that  law,  viz.,  which  is  recog-- 
nised  amongst  merchants,  and  is  fashioned  according  to  their 
exigencies. 

We  must  not  then  regard  as  conclusive,  with  respect  to  the 
question  just  mooted,  the  preamble  of  the  statute  of  Anne, 
which  declares  the  previously  existing  law  as  in  accordance 
with  the  expressed  opinions  of  Lord  Holt. 

When,  indeed,  we  reflect,  that,  prior  to  the  time  of  Lord 
Mansfield,  th«  leading  principles  of  mercantile  law  had  been 
comparatively  little  investigated,  and  certainly  had  not  been 
reduced  to  any  system — when  we  reflect,  that,  up  to  that 
date,  some  of  the  simplest  points  in  connection  with  nego- 
tiable instruments  had  never  been  judicially  decided  (6),  we 
shall  hardly  wonder  that  doubt  exists  as  to  the  precise  light 
in  which  promissory  notes  were  regarded  by  our  legal  tri- 
bunals during  the  latter  half  of  the  17th  century  (c).     How- 

(z)  See     Cla/rke    v.    Martin,     Ld.  It  was,  howeTer,  reserved  for  Lord 

Kaym.  757  ;    BiMer  \.  Crips,  6  Mod.  Kenyan,  to  adjudicate,  that  the  days  of 

29.  grace  are  to  be  allowed  on  a  promissory 

(a)  See  3  Burr.  1525.  note  as  on  a  bill :  see  Brown  v.  B'ar- 

(6)  See  Evans's  Deeis.  of  Lord  Mans-  radcm,  i  T.  R.  148. 

field,  vol.  2,  pp.  59-81.  (c)  See  further  upon  this  subject  a 


476  NEGOTIABLE   INSTRUMENTS. 

ever,  the  general  effect  of  the  stat.  3  &  4  Ann.  c.  9  (made 
perpetual  by  7  Ann.  c.  25,  s.  3,)  clearly  was  "  to  put  pro- 
missory notes  on  the  same  footing  with  bills  of  exchange"  (d). 
That  statute  expressly  enacting  (e) — 1st,  That  every  note 
payable  to  an  individual,  or  "  order,"  or  "  bearer/'  may  be 
put  in  suit  by  the  payee  or  holder  ;  2ndly,  That  every  such 
note  shall  be  transferable  in  like  manner  as  a  bill  of  ex- 
change, and  so  as  to  vest  a  right  of  action  upon  the  instru- 
ment as  against  prior  parties  to  it  in  the  indorsee  or  holder. 

A  promissory  note,  indeed,  even  when  not  negotiable, 
enjoys  by  our  law  all  the  privileges  of  a  note  which  is  nego- 
tiable, so  far  as  the  maker  and  the  payee  are  concerned  (/) ; 
but,  if  such  a  note  be  indorsed  by  one  to  whom  it  has  not 
been  properly  transferred,  the  transferee  will  have  no  right 
of  action  upon  the  note  as  against  the  transferor  and  in- 
dorser  (g). 

Keferring  to  the  definition  of  a  promissory  note  given  at 
p.  473,  the  instrument  in  question  will  at  once  be  found  to 
possess  some  important  attributes  in  common  with  bills  of 
exchange.  A  promissory  note  must  be  in  writing  (h)  ;  it 
must  be  for  the  payment  of  money  absolutely  and  at  all 
events  (i),  a  written  promise  to  pay  money  and  to  do  some 
other  act  would  not  be  a  promissory  note  (h).  A  payee  must 
be  expressly  named  in  the  instrument,  or  must  appear  there- 
in by  necessary  implication  (l). 

learned  note  in  Cranch  (U.  S.)  K.,  vol.       p.  46  ;  Story  on  Bills,  p.  75. 

1,  Appendix.  (g)  Gwinnell  v.   Iferbert,   5  Ad.    & 

(d)  Per  AsUwst,  J.,  4  T.  R.  153  ;      E.  436. 

per  Lord  Kenyan,  C.  J.,  5  T.  R.  485.  (A)  Story  on  Prom.  Notes,   2nd  ed., 

(e)  The  wording  of  this  statute  was       pp.  12-14. 

much  considered  in  Brown  v.  J)e  Win-  (t)  Clarice  v.  Perdval,  2  B.  &  Ad. 

ton,  6  C.  B.  356,  359  ;  and  in   Wood  660,   and  cases  there  cited.     See  Jury 

v.  Mytton,  10  Q.  B.  810,  811.  v.  Barker,  E.  B.  &  E.  459. 

A  promissory  note,  payable  by  instal-  (h)  Follett  v.  Moore,   4  Exch.   410  ; 

ments,  is  within  the  statute  :    Oridge  Martin  v.  Clmuntry,  2  Str.  1271.    See 

T.  Skerloi-ne,  11  M.  &  W.  374  ;  Carlm  Russdl  v.  Phillips,  14  Q.  B.  891. 
V.  Kenealy,  12  M.  &  W.  139.  (I)  Brown  v.  De  Winton,   6  C.  B. 

(f)  Story  on  Prom.  Notes,   2nd  ed.,  336,    and   cases   cited.  Id.   354,   355; 
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The  ordinary  form  of  a  promissory  note  is  as  follows  : — 

"  £100.  "  London,  1st  January,  1855., 

"  [Three]  months  after  date  [or  On  demand,  or  At  sight, 
or  At  [ten]  days  after  sight],  I  promise  to  pay  C.  D.  or  order 
[or  bearer]  One  Hundred  Pounds.  A.  B."  (m). 

The  person  signing  the  above  instrument  is  called  the 
vnaker  ;  the  person  to  whom  it  is  made  payable  the  payee ; 
when  transferred  by  indorsement  the  immediate  parties  to 
such  transfer  are,  as  in  the  case  of  a  bill,  termed  the  indorser 
and  indorsee. 

No  particular  form  of  words  is  necessary  to  constitute 
a  promissory  note ;  and  embarrassing  questions  may  arise 
under  the  Stamp  Acts  or  otherwise  in  regard  to  an  instru- 
ment ambiguously  worded  (n),  and  presenting  some  features 
in  common  with  a  promissory  note,  others  in  common  with 
an  I  O.  TJ.  (o),  with  a  mere  acknowledgment  of  a  debt(^), 
or  with  an  unilateral  contract,  or  an  agreement  inter 
partes  (q).  A  promissory  note,  payable  to  the  maker's  own 
order,  may,  after  it  has  been  indorsed  and  put  in  circulation, 
be  treated  as  a  note  payable  to  bearer  (r),  though  it  is  not 


ffohnes  v.  Jag^ues,  L.  K.  1  Q.  B.  376.  notte  t.  Teasdcde,  13  M.  &  W.  216. 

See  Alsolon  t.  Marks,   11  Q.  B.  19  ;  (p)  Hyne  v.  Dewdney,  21  L.  J.,  Q. 

Enthcyven  v.  ffoyle,  13  C.  B.  373,  39i  ;  B.,  278. 

i^gginson,  v.   Harper,    2   Cr.    &   M.  (q)  Ibid.  ;    White  v.  Nm-th,  3  Exch. 

322  ;   Stm-m  v.   Stirling,   3   E.   &  B.  689   (following  Some  v.  Redfearn,  i 

832  ;  and  Cowie  v.  Stirling,  6  E.  &  B.  Bing.  N.  C.  433)  ;   Hamilton  r.  Spot- 

333  ;  which  are  followed  in  Yates  v.  tiswoode,  4Exoh.  200  ;  Sihreev.  Tripp, 

Nash,  8  0.  B.,  N.  S.,  581,  686  ;  Steb-  15  M.  &  W.  23  ;  Sobins  v.  May,  11 


ing  V.  Spicei;  8  C.  B.  827.  Ad.  &  E.  213  ;   Havies  v.   Wilkinson, 

(m)  As  to    the    statutory   scale    of       10  Ad.  &  E.  98  ;  Ayrey  v.  Fearnsides, 


stamp  duties  on  promissory  notes,  see  4  M.  &  W.  168  ;  Brwry  v. 

Byles  on  Bills,  9th  ed.  Chap.  9.  16  M.  &  W.  146  ;  Jarm  v.   Wilkins, 

(w)  See  MCall  v.  Taylm;  19  C.  B.,  7  M.  &  W.  410. 

N.  S.,  301.  (r)  Masters  v.  Baretto,  8  C.  B.  433  ; 

(o)  .Broois  T.  ^Zitjis,  2  M.  &  W.  74  ;  Hooper    y.    Williams,    2    Exch.    13; 

Fisher  v.  Leslie,    1   Esp.    426  ;    Mela-  Brown  v.  De  Winton,  6  C.   B.    336  ; 
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per  se  a  negotiable  instrument  within  the  statute  of 
Anne  (s).  And,  where  an  instrument  is  in  terms  so  am- 
biguous as  to  make  it  doubtful  whether  it  is  a  bill  of 
exchange  or  a  promissory  note,  the  holder  will  at  his  election 
be  entitled  to  treat  it  as  either,  for  the  words  of  an  instru- 
ment are  in  general  to  be  taken  most  strongly  against  the 
party  using  them  (t). 

The  distinction  in  general  structure  and  character,  which 
exists  between  a  bill  of  exchange  and  a  promissory  note,  is 
thus  pointed  out  by  Dr.  Story  (u).  In  a  bill  of  exchange, 
there  are  usually  three  original  parties,  the  drawer,  the 
payee,  and  the  drawee,  who,  after  acceptance,  becomes  the 
acceptor.  In  a  promissory  note,  there  are  but  two  original 
parties,  the  maker  and  the  payee.  In  a  bill  of  exchange, 
the  acceptor  is,  in  contemplation  of  law,  the  primary  debtor 
to  the  payee,  and  the  drawer  is  but  collaterally  liable.  In  a 
promissory  note,  the  maker  is,  in  contemplation  of  law,  the 
primary  debtor.  When  a  negotiable  note  has  been  indorsed 
by  the  payee,  then  there  occurs  a  striking  resemblance  in 
the  relations  of  the  parties  upon  both  instruments,  although 
they  are  not  in  all  respects  identical.  The  indorser  of  a  note 
stands  in  the  same  relation  to  the  subsequent  parties  to  it  as 
the  drawer  of  a  bill ;  and  the  maker  of  the  note  is  under 
the  same  liabilities  as  the  acceptor  of  a  bill  (x).     Hence  the 

Gay    V.    Lander,    Ibid.  ;    Absolon  v.  p.  5. 

Marks,  11  Q.  B.  19  ;   Wood  v.  Mytton,  (x)  In  Beylyn  v.  Adamson,  2  B*.t. 

10  Q.  B.  805.  676,  Lord  Mansfield  says,    "  While  «. 

(s)  See  note  (»•),  supra.  promissory  note  eontinues  in  its  original 

(t)  Edis  T.  Bury,  6  B.   &  0.  433  ;  shape  of  a  promise  from  one  man  to 

Lloyd  V.    Oliver,  18  Q.  B.   471  ;   per  pay  to  another,   it  bears  no  similitude 

Lord  Benman,  C.  J. ,  Roffey  v.  Green-  to  a  bill  of  exchange.     When  it  is  in- 

well,  10  Ad.  &  E.  225.      See  Forbes  v.  dorsed  the  resemblance  begins,  for  then 

Marshall,    11  Exch.   166;     Allen  v.  it  is  an  order  by  the  indorser  upon  the 

Sea  Fire  and  Life  Ass.  Co.,  9  C.  B.  maker  of  the  note  to  pay  to  the  in- 

574  ;  Ellison  t.  Collingi-idge,  Id.  570  ;  dorsee.     This  is  the  very  definition  of  a 

Peto  v.  Reynolds,  9  Exch.  410  ;  Fidder  bill  of  exchange.'' 

V.  Marshall,  9  C.  B.,  N.  S.,  606.  See  also  Gwinnell  v.  Berbert,  5  Ad. 

(tt)  Story  on  Prom.  Notes,  2nd  ed.,  &  E.  436,  439,  440. 
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remarks  already  made  respecting  the  rights  and  liabilities  of 
parties  to  inland  bills,  may  readily  be  applied  to  determine 
the  mutual  obligations  of  the  parties  to  promissory  notes. 
This  latter  subject  will,  accordingly,  be  here  dismissed  with 
some  brief  observations. 

The  contract  of  the  maker  of  a  promissory  note,  payable 
at  a  time  certain  after  date,  is  of  this  kind,  —  he  under- 
takes to  pay  the  amount  specified  in  the  note  at  the  time 
when  it  becomes  due,  or  (as  the  common  phrase  is)  at 
its  maturity  {y),  to  the  payee  or  other  person  entitled  to 
receive  the  same,  according  to  the  tenor  of  the  note  (z).  If, 
then,  the  note  does  not  contain  a  condition,  that  it  is  to 
be  presented  for  payment  at  some  particular  place,  the 
maker  will  be  liable  to  an  action  immediately  the  note 
faUs  due,  without  any  deniand  or  presentment  thereof  to 
him,  because  in  that  case  his  engagement  is  unconditionally 
to  pay. 

That  demand  or  presentment  is  not,  under  ordinary  cir- 
cumstances, necessary  as  against  the  maker  of  a  note,  may 
be  kept  in  mind  by  the  decision  of  the  Court  of  Exchequer 
in  Norton  v.  Ellam  (a),  which  shows  that  a  promissory  note, 
even  when  payable  on  demand,  is  a  present  debt,  and  is 
payable  without  any  demand ;  and  accordingly  the  Statute 
of  Limitations  will  begin  to  run  from  the  date  of  such  a 
note  :  the  above  case,  being  similar  to  that  of  money  lent, 
payable  on  request, — where  no  demand  or  request  is  neces- 
sary before  bringing  the  action,  because  the  debt  which 
constitutes  the  cause  of  action  arises  instantly  on  the  loan 
being  made. 

It  must  be  remembered,  however,  that  a  note  payable  on 

{y)  Ite  days  of  grace  (as  to  which,  (z)  Story  on  Prom.  Notes,   2nd  ed. , 

ante,  p.  447)  are  allowed  on  a  promis-  p.  120. 

sory  note,  even  when  payable  by  instal-  (a)  2  M.  &  W.   461 ;    Rumball   v. 

ments :  Oridgev.  Sherborne,  11  M.  &  Ball,   10  Mod.   38.     See,  per  Abbott, 

W.  374.-  Seeaiso Brawny,  ffarradan,  C.  J.,  Macintosh  v.  Haydon,  Ry.  & 

cited  ante,  p.  475,  n.  (6).  M.  363. 
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demand,  or  at  a  date  certain,  differs  materially  (as  regards 
the  point  now  under  notice)  from  one  payable  at  or  after 
sight ;  for,  by  the  very  terms  of  the  contract,  in  either  of 
these  latter  cases,  the  note  must  be  shown  to  the  maker 
before  the  action  can  be  brought  (h). 

Hardship  may,  no  doubt,  by  operation  of  the  rule  of  law 
just  stated,  be  caused  to  the  maker  of  a  note,  who,  though 
willing  to  pay  the  same  at  maturity,  cannot  discover  the 
then  holder  of  the  instrument.  From  the  possibility  of  such 
hardship  being  cast  upon  him,  he  may,  however,  relieve 
himself,  by  inserting  a  condition,  requiring  presentment  at 
some  particular  place,  in  the  note ;  and,  if  he  do  so,  the 
case  of  Sands  v.  Clarke  (c)  is  strong  to  show  the  necessity 
of  averring  and  proving  presentment  of  the  note  before 
charging  him,  or  of  offering  a  sufficient  legal  excuse  for  its 
omission.  There  the  action  was  by  payee  against  maker 
of  a  promissory  note,  payable  at  a  particular  place.  The 
declaration  averred,  that,  when  the  note  became  due,  the 
plaintiff  was  ready  and  willing  to  present  it  there,  and  would 
have  done  so,  but  the  defendant  was  then  absent  from  and 
not  to  be  found  at  the  said  place,  and  had  clandestinely 
departed  and  absconded  from  thence,  without  leaving  any 
effects  there  or  any  provision  for  payment  of  the  -note,  and 
that  there  were  not  any  effects  of  the  defendant  there, — ifc 
was  held,  however,  that  the  facts  thus  alleged  would  not,  if 
proved,  constitute  any  sufficient  excuse  for  non-presentment.. 
The  judgment  in  Sands  v.  Clarke  conclusively  shows  that 
presentment  in  the  case  of  a  note  payable  at  a  particular 
place  may  be  regarded  as  a  condition  precedent  to  the  per- 

(b)  Dixon  t.  Nuttall,  1  Cr.  M.  &  nell,  12  M.  &  W.  830  ;  Spindler  v. 
E.  307  ;  Holmes  t.  Kerruon,  2  Taant.        Grellett,  1  Exch.  384. 

323.  In  connection  with  the  case  cited  in 

(c)  8  C.  B.  751,  -where  numerous  the  text,  it  must  be  remembered,  that 
authorities  upon  the  above  subject  are  the  stat.  1  &  2  Geo.  i,  c.  78,  s.  1  (as 
collected  :  Van  der  Donckt  v.  Thil-  to  which,  ante,  p.  455)  does  not  apply 
luison,  8  C.  B.  812  ;  Emhlin  v.  Dart-  to  promissory  notes. 
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formance  of  his  promise  to  pay  by  the  maker,  and  that  an 
averment,  supported  by  evidence,  that  this  condition  has 
been  duly  performed,  or  has  been  prevented  or  dispensed 
with  by  the  defendant,  is  essential  to  sustain  the  right  of 
the  payee  or  holder  to  recover  upon  the  note.  It  has,  in 
other  cases,  been  decided  that  the  known  bankruptcy  or 
insolvency  of  the  maker  of  a  note  payable  at  a  particular 
place  will  not  dispense  with  presentment,  nor  will  a  general 
declaration  by  the  maker  of  such  a  note,  that  he  will  not 
pay  it,  furnish  any  excuse  for  non-presentment  (d)  :  under 
circumstances  such  as  are  here  suggested  a  demand  at  the 
place  specified  in  the  note,  unless  dispensed  with,  will  be 
necessary. 

The  indorser  of  a  promissory  note  is  to  be  regarded  as  a 
surety  merely  for  the  party  primarily  liable  upon  the  note, 
viz.,  the  maker.  As  in  the  case  of  a  bill,  so  in  that  of  a  note, 
an  indorser  can  only  be  charged  when  presentment  to  the 
maker  has  been  made,  and  due  notice  of  dishonour  has  been 
given.  As  regards  presentment  and  notice  of  dishonour 
generally,  reference  may  be  made  to  what  has  been  already 
said  upon  those  subjects  (e).  Some  remarks,  however,  re- 
specting the  necessity  for  speedy  presentment  of  negotiable 
paper  have,  with  a  view  to  convenience,  been  reserved  for 
this  place.  The  point  in  question  is  one  of  much  practical 
importance,  as  will  presently  appear. 

Now,  in  the  first  place,  a  bill  or  note  payable  after  sight 
should  be  presented  for  sight  within  a  reasonable  time  after 
it  has  reached  the  holder's  hands.  It  is,  however,  in  the 
power  of  the  holder  of  a  bUl  or  note  thus  payable  to  postpone 
for  such  reasonable  time  the  day  of  payment,  by  postponing 
the  date  of  the  presentment  for  acceptance ;  and,  if  so  minded, 
the  holder  may  put  the  bill  or  note,  whilst  unpresented,  into 

(d)  Bowes  V.  Eowe,   5  Taunt.  30  ;       Sovierhy,    11    East,    114.        See  also 
Judgm.,  8  0.  B.  769,  760 ;  Arg.,  Eussel      Bailey  t.  Porter,  14  M.  &  W.  44. 
V.  Langstaffe,  Dougl.  515 ;   Esdaile  v.  (c)  Ante,  pp.  447,  451,  468, 


481 


482  NEGOTIABLE  INSTRUMENTS. 

circulation.  The  question  whether,  under  all  circiimstances, 
the  presentment  of  such  an  instrument  has  been  made  within 
reasonable  time,  will  depend  upon  the  particular  facts  of  the 
case  (/). 

Where  a  bill  of  exchange  payable  on  demand  and  accepted, 
or  where  a  promissoiy  note  payable  on  demand  is  circulating, 
it  does  not  necessarily  behove  the  holder  of  such  instrument 
to  present  it  for  payment  immediately  on  its  reaching  his 
hands.  In  the  case  of  a  bill  payable  on  demand  or  of  a 
cheque,  the  rule  seems  to  be  this — ^that  the  presentment 
should,  where  the  parties  live  in  the  same  place,  be  made 
on  the  day  after  it  came  into  the  holder's  hands  {g).  A 
promissory  note,  however,  payable  on  demand,  is  often  in- 
tended to  be  a  continuing  security  and  not  like  a  cheque  (h), 
to  be  presented  speedily  (i).  Hence  it  has  been  held  that 
such  a  note  cannot  be  treated  as  over-due  (Jc),  merely  be- 
cause it  is  indorsed  some  years  after  its  date,  no  interest 
having  been  paid  upon  it  for  several  years  before  such 
indorsement  (I). 
Banknote.  A  bank  note  is  a  promissory  note  made  by  a  banker,  pay- 
able to  bearer  on  demand  (to).  A  bank  note  has,  however, 
some  peculiar  qualities  (n),  of  which  the  most  important  is 
that  it  cii'culates  as  money,  and,  in  the  ordinary  course  of 


{/)  Fry   v.    Iliil,    7    Taunt.    397  ;  failure :  Robinson  v.  Eawksford,  9  Q. 

Shute  T.  RoUns,  1  Moo.    &  M.    133  ;  B.  52. 

Straker  v.  Grahami,  4  M.  &  W.  721.  (i)  Per  Parke,  B.,    Broohs  v.  Mit- 

(g)  Robson  v.    Bennett,     2    Taunt.  chell,    9  M.   &  W.    18  ;    Seywood  v. 

388  ;  Moule  t.  Brown,  i  Bing.  N.  C.  Watson,    i    Bing.    496  ;    Barough  t. 

266  ;  Alexander  v.  Bwchfidd,  7  M.  &  White,  4  B.  &  0.  325,  328. 

Grr.    1061  ;    Bailey,  app.,  Bodenham,  (k)  As  to   the   equities  wHch.  may 

resp.,   16   C.    B.,    N.    S.,    288;  ante,  attach  against  one  taking  a  negotiahle 

p.  457,  479.  Instrument  when  over-due,  ante,  p.  467. 

Qi)  It  mil,  however,  be  no  answer  to  See,  also,  Deuters  v.  Tovmsend,  5  B.  & 

an    action   by  the   holder  against  the  S.  613. 

drawer  of  a  cheque  that  it  was  not  pre-  (l)  Brooks  v.  Mitchell,  supra, 

sented  for  payment  within  a  reasonable  (»i)  Byles  on  Bills,  9th  ed. ,  p.  9. 

time,   unless  in  the  interval  the  fund  (n)  Judgm.,  Guardians  of  lAchfidd 

in  the  banker's  hands  is  lost  by  his  Union  v.  Greene,  1  H.  &  N.  889. 
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business,  is  treated  as  such  (o).  In  Miller  v.  Mace  [p),  Lord 
Mansfield  says  that  hank  notes  are  constantly  and  univer- 
sally, both  at  home  and  abroad,  treated,  as  cash,  and  paid  and 
received  as  cash ;  and  it  is  necessary  for  the  purposes  of 
commerce,  that  their  currency  should  be  established  and 
secured  (g).  It  was  there  accordingly  held,  that  a  bond  fide 
holder  of  a  bank  note  for  value  is  entitled  to  retain  it  as 
against  a  former  owner  from  whom  it  has  been  stolen ;  the 
Court  applying  to  a  bank  note  the  rule  of  law  applicable  to 
money,  and  observing  that,  "in  the  case  of  money  stolen, 
the  true  owner  cannot  recover  it,  after  it  has  been  paid  away 
fairly  and  honestly  upon  a  valuable  and  bond  fide  con 
sideration."  In  short,  one  who  takes  a  bank  note  bond  fide 
— i.  e.,  giving  value  for  it,  and  without  notice  that  the 
party  from  whom  he  takes  it  has  no  title — may  recover 
upon  it,  although  he  may  at  the  time  have  had  the  means 
of  knowledge  of  such  fact,  and  have  neglected  to  avail  him- 
self of  them  (r). 

A  bank  note  is  expressly  intended  for  circulation,  and  not  Rule  as  to 

present- 
meant  as  a  continuing  security  in  the  hands  of  any  particular  ?!«»*  of  * 

o  J  J  r  bank  note. 

holdei".  The  rule  in  regard  to  its  presentment  must  therefore 
be  separately  examined — it  has  manifestly  a  direct  bearing 
on  the  question — Under  what  circumstances  will  the  payment 
of  a  debt  in  bank  notes  be  equivalent  to  a  payment  in  cash  ? 
The  case  of  Camidge  v.  Allenby  {a)  is  a  leading  authority 
upon  this  subject  (t).  There  the  facts  were  as  under : — 
Certain  corn  was  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  York  on  the  Saturday  morning,  and  paid  for  at 

*(o)  The  notes  of  the   Bank  of  Eng-  17  C.  B.  161.      See,  per  Crompton,  J., 

land  constitute  a  legal  tender,  except  and  Lord  OamvpbM,   C.   J.,  Oarlon  y, 

by  the  Bank  itself  or  its  branches  :  3  Ireland,  5  E.  &  B.  770,  771. 
&  4  WiU.  i,  c.  98,  s.  6.  (s)  6  B.  &  C.  373;     See  also  Turner 

{p)  1  Burr.  452.  v.  Stones,  ID.  &  L.   122  ;  Mogers  v. 

(q)  Et     vide    judgm.,    Ingham    t.  Langford,  1  Cr.  &  M.  637. 
Primrose,  7  C.  B.,  N.  S.,  85.  (t)  See  judgm.,  1  H.  &  N.  890. 

(r)  Baphael    v.    Bank  of  England, 

I  I  2 
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three  o'clock  the  same  afternoon  in  notes  of  the  bank  of 
D.  &  Co.,  at  Huddersfield.  The  bank  in  question  had,  in 
fact,  stopped  payment  at  eleven  o'clock  in  the  morning  of 
the  day  named,  and  did  not  resume  their  payments.  The 
insolvency  of  D.  &  Co.  was,  however,  unknown  to  either  of 
the  parties  to  the  transaction  above  mentioned.  The  plain- 
tiff neither  circulated  the  notes  nor  presented  them  for 
payment,  but  a  week  after  their  receipt  required  the  de- 
fendant to  take  back  the  notes  and  to  pay  him  the  amount 
of  them.  The  question  raised  accordingly  was,  whether, 
under  the  circumstances,  the  defendant  was  legally  compel- 
lable so  to  do.  The  answer  to  this  question  was  perspi- 
cuously given  by  Mr.  Justice  Bayley,  in  a  judgment,  from 
which  the  following  passages  are  extracted: — "The  rule," 
he  says,  "  as  to  all  negotiable  instruments  is,  that,  if  they 
are  taken  in  payment  of  a  pre-existing  debt,  they  operate 
as  a  discharge  of  that  debt,  unless  the  party  who  holds  the 
instruments  does  all  that  the  law  requires  to  be  done  in  order 
to  obtain  payment  of  them.  Then  the  question  is,  what  it 
was  the  duty  of  the  plaintiff  to  do  in  order  to  obtain  pay- 
ment of  these  notes  ?  They  were  intended  for  circulation. 
But  I  think  that  he  was  not  bound  im^mediately  to  circulate 
them  or  to  send  them  into  the  bank  for  payment;  but  he  was 
bound,  within  a  reasonable  time  after  he  had  received  them, 
either  to  circulate  them  or  to  present  them  for  payment. 
Now,  here  it  is  conceded,  that  if  there  had  not  been  any 
insolvency  of  the  bankers,  the  notes  should  have  been  cir- 
culated or  presented  for  payment  on  the  Monday.  It  is  clear 
that  the  plaintiff  on  that  day  weight  have  had  knowledge 
that  the  bankers  had  stopped  payment,  and  having  that 
knowledge,  if  presentment  was  unnecessary,  he  had  then 
another  duty  to  perform.  In  consequence  of  the  negotiable 
nature  of  the  instruments,  it  became  his  duty  to  give  notice 
to  the  party  who  paid  him  the  notes,  that  the  bankers  had 
become  insolvent,  and  that  he,  the  plaintiff,  would  resort  to 
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the  defendant  for  payment  of  the  notgs  ;  and  it  would  then 
have  been  for  the  defendant  to  consider  whether  he  could 
transfer  the  loss  to  any  other  person ;  for  unless  he  had 
been  guilty  of  negligence,  he  might  perhaps  have  resorted  to 
the  person  who  paid  him  .the  notes."  Upon  such  grounds 
it  was  held,  in  Camidge  v.  Allenhy,  that  the  plaintiff,  by 
reason  of  his  laches,  was  not  entitled  to  recover,  but  must 
bear  the  loss  occasioned  by  the  failure  of  the  bank.  The 
learned  Judge,  whose  words  have  just  been  cited,  remarking, 
that,  though  it  might  be  hard  that  the  entire  loss  should 
fall  upon  one  individual,  yet,  "  it  is  a  general  rule  applicable  . 
to  negotiable  instruments,  and  not  to  be  relaxed  in  par- 
ticular instances,  that  the  holder  of  such  an  instrument  is 
to  present  promptly,  or  to  communicate  without  delay  notice 
of  non-payment  or  of  the  insolvency  of  the  acceptor  of 
a  bill  or  the  maker  of  a  note  "  (cc) ;  and  such  notice  must 
be  communicated  within  a  reasonable  time,  though  not 
necessarily  before  the  expiration  of  the  time  allowed  for 
presentment  {y). 

Another  question,  which,  as  connected  with  the  preceding 
subject,  may  here  be  conveniently  discussed,  is  this  : — What 
right  has  the  holder  of  a  bank  note,  or  of  any  negotiable 
instrument  passing  from  hand  to  hand  without  indorsement, 
as  against  his  immediate  transferor,  should  the  instrument 
transferred  prove,  by  reason  of  some  defect  inherent  in  it,  to 
be  worthless  ?  Now,  it  is  clear,  that  such  right,  if  any,  will 
not  be  founded  directly  on  the  instrument  itself,  nor  be 
enforceable  against  the  defendant  as  virtually  a  party  thereto. 
It  will  rather  be  founded  on  some  implied  undertaking  upon 
his  part,  connected  indeed  with,  but  collateral  to,  the  instru- 
ment (z). 

A  person  who  receives  forged  bank  notes  in  payment  for 

(x)  Ver  £ayley,  J.,  6  B.  &  C.  383.  (z)  See,  for  instance,   Nicholson  v. 

(y)  Robson  t.  OUaer,  10  Q.  B.  704.       Biehetts,  2  E.  &  E.  497. 
See  Jamics  v.  Molditch,  8  D.  &  R.  40. 
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goods  sold,  or  who  discounts  a  forged  bill,  will  not  in  general 
be  precluded  from  suing  for  the  price  of  the  goods,  or  for  the 
amount  advanced  by  way  of  discount,  because  in  the  one 
case,  there  has  been  a  total  failure  of  consideration,  and,  in 
the  other,  the  payment  was  made  under  a  mistake  as  to 
facts,  and  likewise  without  consideration  (a). 

Oompertz  v.  Bartlett  (b)  should  be  consulted  with  reference 
to  this  part  of  the  subject,  and  as  showing  the  application  of 
the  maxim  Caveat  emptor  in  connection  with  bills  of  ex- 
change and  promissory  notes.  The  question  there  arose 
upon  the  sale  of  a  bill  of  exchange,  which,  on  the  face  of  it, 
purported  to  be  a  foreign  hill,  but  had,  in  fact  been  drawn 
in  London,  and  was  unavailable  for  want  of  a  stamp.  This 
bill  was  discounted  by  the  plaintiff  for  the  defendant,  who 
did  not  indorse  it  but  bond  fide  believed  the  bill  to  have 
been  drawn  abroad.  The  question  was,  whether  the  plaintiff, 
having  thus  purchased  a  worthless  commodity,  was  entitled 
to  recover  his  purchase-money  from  the  vendor.  The  Court 
of  Queen's  Bench  held  that  he  was— upon  this  short  ground — 
that  even  in  the  absence  of  fraud  a  vendee  is  "  entitled  to 
have  an  article  answering  the  description  of  that  which  he 
bought."  The  principle  of  this  decision  will  be  found  appli- 
cable in  a  great  variety  of  cases,  wherever  indeed  forged  or 
spurious  paper  passes  for  value  from  hand  to  hand. 

As  bearing  upon  the  point  now  immediately  before  us, 
(though  not  decided  with  reference  to  the  particular  class 
of  instruments  to  which  attention  has  latterly  been  confined,) 
may  be  cited  Lamert  v.  Heath  (c).     There  the  question  was, 

(a)     Jones    v.  Ryde,   5  Taunt.  488.  566  ;  per  Lord  Kenyan,  C.  J.,  Fenn  v. 

See  Wilkinson  v.  Johnson,  3  B.  &  C.  Harrison,  3  T.  R.  759. 
428  ;  Ooclcs  v.  Masterman,  9  B.  &  C.  A  person  who  pays  into  a  tanker's 

902.  ■worthless   notes  will,   if  there  be  no 

(6)  2   E.   &  B.    849,  which   affirms  laches  in  the  banker,  haT%  to  bear  the 

Jones  V.  Ryde,  5  Taunt.  488  ;   Young  loss:    Timmins  v.  Giblins,    18   Q.  B. 

V.  Cole,  3  Bing.  N.  C.   724  ;    Gurney  722.     See  Woodland  v.  Fear,  7  E.  & 

V.  Woma-sley, .  4  E.   &  B.   183.     See  B.  519. 
Pooley  V.  Brown,  11   C.  B.,   N.   S.,  (c)  15  M.  &  W.  486.     SeeWestropp 
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whether  the  price  of  certain  scrip  certificates  of  shares  in  the 
"  Kentish  Coast  R.  C."  could  be  recovered  back  by  the  pur- 
chaser from  the  broker  whom  he  had  employed  to  buy  them, 
these  certificates,  although  known  and  commonly  dealt  with 
in  the  money  market  under  that  designation,  being  in  fact 
spurious ;  such  being  the  question  raised  between  the  parties, 
the  Court  of  Exchequer  laid  down  the  law  applicable  to  it  in 
these  terms  : — That,  if  the  scrip  actually  purchased  was  the 
only  scrip  known  in  the  market  by  the  particular  designation, 
the  purchaser,  in  directing  his  broker  to  buy  this  scrip,  and 
having  received  it,  had  in  truth  got  all  that  he  had  contracted 
to  buy,  and  could  not  therefore  recover  its  price  from  his 
broker. 

Having  now  particularised  the  various  points,  which  in  °'''^™'"'y . 
connection  with  bills  of  exchange  and  promissory  notes  spe-  flt^'jfjpon 
cially  demand  attention,  it  remains  to  say  somewhat  as  to  n^s™** 
matters  of  defence  ordinarily  available  in  actions  upon  such 
instruments.      As  to  four  only  of  these  grounds  of  defence, 
shall  I  here  offer  some  remarks,  viz.,  Payment — the  defence 
oi  Fraud,  and  No  Consideration — of  an  unauthorised  Alter- 
ation of  the  instrument — of  its  Loss  (d ). 

Payment  of  a  bill  must,  in  order  that  it  may  operate,  as  Payment. 
a  discharge  of  the  acceptor  or  the  drawer,  be  a  payment 
according  to  the  law  merchant — that  is,  payment  of  the 
bin  at  maturity.  If  a  party  pays  it  before,  he  purchases 
it,  and  is  in  the  same  situation  as  if  he  had  discounted  the 
biU  (e). 

T.  Solomon,  8  C.  B.  345,  and  cases  deavour,   in  briefly  alluding    to    this 

there  cited ;   Nicholson  v.  Sidcetts,  2  subject,   has  been  to  indicate   recent 

E.  &  E.  497.  decisions  which  deserve  perusal  in  con- 

(d)  For  minute  practical  information  nection  with  the  various  points  here 

respecting  the  above  and  other  ordinary  selected  for  examination, 
grounds  of  defence  in  actions  upon  bills  (e)  Per  Parke,  B. ,  Morley  v.  Cuher- 

and  notes,  reference  must  be  made  to  well,  7  M.  &  W.  182  (citing  Burhridge 

standard  works  treating  exclusively  of  y.  Manners,  3  Camp.  194)  ;   Judgm., 

those  instruments.     My  principal  en-  Harmer  v.  Steele,  4  Exch,  13. 


488  NEGOTIABLE   INSTRUMENTS. 

It  has  been  said,  indeed,  that  there  is  no  legal  reason  why 
the  indorsee  of  a  bill  may  not  accept  satisfaction  of  the  con- 
tingent or  absolute  liability  of  the  drawer  or  indorser,  with- 
out by  so  doing  discharging  the  acceptor  (/),  though  in  the 
case  of  an  accommodation  bill,  which  the  holder  has  taken 
with  notice  that  it  is  such,  payment  by  the  drawer  might  be 
pleaded  in  an  action  against  the  acceptor  of  the  bill  {g). 

Further,  it  is  an  established  rule,  that  if  the  holder  of  a 
bill  sues  several  of  the  parties  liable  to  him  upon  it,  he. has, 
notwithstanding  payment  pewcilente  lite,  a  right  to  proceed  in 
such  actions  to  recover  his  costs  QC) ;  and,  where  two  actions 
were  concurrently  brought  upon  a  bill  of  exchange,  the  one 
against  the  drawer,  the  other  against  the  acceptor  of  the  bill, 
and  the  defendant  in  the  first  action  obtained  a  Judge's 
order  for  a  stay  of  proceedings  on  payment  of  the  debt, 
interest,  and  costs,  it  was  held  that  the  payment  under  this 
order  could  not  be  pleaded  in  bar  of  the  further  maintenance 
of  the  second  action— as  being  a  payment  in  satisfaction  and 
discharge  of  the  causes  of  action  against  the  acceptor — ^nor 
be  relied  upon  as  a  gi-ound  for  reducing  the  damages  (i). 

The  cases  below  cited  (Ic)  will  suffice  to  show  what  will 

(/)  Judgm.,  Jones  t.  Broadhurst,  9  promissory  note,  the  defendant  sHaU  be 
C.  B.  181-2 ;  cited  and  commented  on  at  liberty  to  stay  proceedings  on  pay- 
in  Cooh  V.  Lister,  13  C.  B.,  N.  S.,  ment  of  the  debt  and  costs  in  that 
543,  582,  585  (where  the  cases  bear-  action  only."  Also,  by  the  Pleading 
ing  on  the  above  point  are  collected) ;  Knles  of  Trin.  T.  1853,  the  payment  of 
Milnes  v.  Dawson,  5  Exch.  948  ;  Jewell  a  bill  or  note  must  be  specially  pleaded. 
V.  Parr,  13  C.  B.  909  ;  Parr  t.  Jewell,  See  Woodward  t.  Pell,  L.  E.  4  Q.  B. 
16  Id.  684 ;  Agra  and  Masterman's  55. 
Bank  y.  Leiffhton,  4  H.  &  C.  656.  (i)  Randall  v.  Moon,  12  C.  B.  261 ; 

{g)  CooJc  V.  Lister,  13  C.  B.,  N.  'S.,  cited  and  explained  per  Erie,  C.  J.,  13 

543,  689.  C.  B.,  N.   S.,  584.     See  Belshaw  v. 

(h)  Goodwin  v.  Cremer,  18   Q.   B.  Busk,  11  C.  B.  191  ;    cited  per  Wil- 

757  (and  cases  there  cited),  recognised  liams,  J.,  13  C.  B.,  N.  S.,  588. 

in  Kemp  v.  Balls,  10  Exch.  607.  {h)  Sills  t.  Mesnard,  10  Q.  B.  266  ; 

By  the  Practice  Eulea  of  Hilai-y  T.  Thome  v.  Smith,  10  C.  B.  659  ;   WU- 

1853   (reg.  24),   it   is   provided,   that,  liams  v.  James,  2  Exch.  798  (in  Error); 

"in  any  action  against  an  acceptor  of  Ralli   v.   Bennistoun,    6   Exch.    483; 

a  bill  of  exchange,  or  the  maker  of  a  Jones  v.  Gretton,  8  Exch.  773 ;   Tur- 
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amount  to  payment  of  a  bill  or  note,  so  as  to  sustain  a  plea 
of  payment  in  an  action  upon  such  instrument.  Upon  this 
part  of  the  subject  I  may  observe,  that,  if  the  payee  of  a 
promissory  note  pay. the  amount  to  an  indorsee  on  default  by 
the  maker,  the  payee  will  not  be  justified  in  commencing 
an  action  against  the  maker  in  the  name. of  the  indorsee 
without  authority  from  him  (I).  Though,  if  a  bill  payable 
to  order  of  the  drawer  after  indorsement  over  be  dishonoured 
and  paid  by  him,  the  drawer  may  return  the  bill  to  his 
indorsee  for  the  purpose  of  his  suing  the  acceptor  upon  it  as 
trustee  for  the  drawer  (m),  or  of  course  he  may  in  his  own 
name  sue  upon  the  bill. 

The  character  in  which  a  bill  is  paid  by  a  party  liable  on 
it — ex.  gr.,  whether  as  indorser  or  as  agent  for  the  acceptor 
— will  clearly  be  a  question  of  fact  (n). 

A  bill  or  -note,  primA  facie,  imports  consideration  (o) ;  and  Defence  of 
a  plea  of  "no  consideration  "  ought,   in  strictness,  to   aver '^^™*'°" " 
fraud  or  illegality,  and  circumstances  showing  an  absence  of 
consideration  (  jj). 

In  an  action  by  indorsee  against  the  acceptor  of  a  bill  or 
maker  of  a  note,  a  plea  of  "no  consideration"  should  show 
not  merely  that  the  defendant  received  no  consideration,  but 
that  the  plaintiff  gave  none  for  the  bill   or  note.      At   all 

Tiey  V.  Dodmdl,  3  E.  &  B.  136,  distin-  459. 

guishing  Foster  v.   Dawher,   6   Exch.  (o)  See  (ex.  gr.)  Watson  v.  RiMsell, 

839  ;  Beaumont  v.  Greathead,  2  C.  B.  3  B.  &  S.  34. 

494 ;  Sdl  v.  Buckley,  11  Exch.  631.  {p)  Astley  v.  Johnson,  5  H.  &  N. 

As  to  payment  supra  protest,   see  137  ;    per  Jen/is,  C.   J.,  Forman  v. 

Geralopulo  v.  Wieler,  10  C.   B.  690  ;  Wright,  11   C.  B.  492 :  cited  Judgm., 

per  Our.,   Hotton  v.  Infflis,   2  Q.   B.  Cooh  v.  Wright,  1  B.  &  S.  567;  Crofts 

685 ;  Goodall  v.  PoOiill,  1  C.  B.  233.  v.  Beale,  Id.  172  ;  Kearns  v.  Durell, 

(V)  Coleman  y.  Biedman,   7  C.   B.  6  C.  B.  596 ;  Boden  v.  Wright,  12  C. 

871.     See  Bmmett    v.   Tottenham,    8  B.  445  ;  Carmthers  v.  West,  11  Q.  B. 

Exch.  884  ;  Sogers  v.  Chilton,  1  Exch.  143  ;    Wells  v.  Hophins,  5  M.  &;  W. 

862  ;  AHhur  v.  Beales,  Id.  608  ;  Bar-  7  ;   BoKe  y.  Lar&an,  10  Exch.  776  ; 

ber  Y.  Lemon,  11  Q.  B.  302.  Sully  v.   Frecm,  Id.   535  ;    Hvlse  y. 

(m)  Williams  v.  James,  15   Q.    B.  Hulse,   17  0.   B.   711 ;   Smith,  app., 

498.  SmiO.,  resp.,  13  C.  B.,  N.  S.,  418. 

(«)  Pollard  Y.   Ogden,   2  E.  &  B. 
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events  it  should  show,  that  the  plaintiff  took  the  instniment 
with  notice  of  the  original  want  of  consideration  (in  which 
case  he  will  be  entitled  to  recover  so  much  only  as  he  him- 
self gave  for  it),  or  that  he  took  it  with  notice  of  facts  show- 
ing that  it  had  been  improperly  obtained  from  the  defend- 
ant, or  was  tainted  with  illegality  or  fraud  (g).  Further,  as 
between  the  parties  in  question,  the  defence  of  "  no  consider- 
ation" will  fail,  if  it  be  shown  that  any  intermediate  party 
to  the  bill  or  note  gave  value  for  it  (r). 

The  rule  in  respect  to  the  onus  probandi  on  an  issue 
taken  upon  a  plea  of  "no  consideration"  to  an  action  on  a 
biU  has  thus  been  stated  by  Lord  Abinger,  C.  B.  (s),  "where 
there  is  no  fraud,  nor  any  suspicion  of  fraud,  but  the  simple 
fact  is  that  the  defendant  received  no  consideration  for  his 
acceptance,  the  plaintiff  is  not  called  upon  to  prove  that  he 
gave  value  for  the  bill ;"  but  if  the  bill  be  connected  with 
so  me  fraud,  and  a  suspicion  of  fraud  be  raised  from  its  being 
shown  that  something  has  been  done  with  it  of  an  illegal 
nature — as  that  it  has  been  clandestinely  taken  away,  or  has 
been  lost  or  stolen, — the  owner  will  be  required  to  show  that 
he  gave  value  for  it  (t).  If,  indeed,  in  an  action  by  indorsee 
against  acceptor  of  a  bill,  the  ground  of  defence  be,  that  the 
bill  was  obtained  illegally  from  the  defendant,  and  indorsed 
to  the  plaintiff  without  consideration,  the  defendant  will  be 
bound  in  his  plea  to  aver  both  the  illegality  and  want  of  con- 
sideration ;  and  if  at  the  trial  he  proves  the  illegality,  such 
proof  will,  according  to  the  rule  above  stated,  throw  upon  the 
plaintiff  the  omi^  of  showing  that  he  gave  consideration  for 
the  bill.  The  reason  of  this  rule  is  explained  by  Parke,  B., 
in  Bailey  v.  Bidwell  (u),  who  says,  that,  if  the  instrument  in 


(2)  EoUnson   v.  Reynolds,  2  Q.  B.  432. 

196.  (t)  Judgm.,  1  M.  &  W.  432. 

(r)  Hunter  v.  Wilson,  4  Exch.  489  ;  («)  13    M.    &    W.    76  ; 

Masters  t.  Ibberson,  8  C.  B.  100.  Braine,  16  Q.  B.  244. 

(s)  MilU  V.  Barher,  1  M.  &  W.  425, 
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question  were  proved  to  have  been  obtained  by  frand  or 
affected  by  illegality,  that  affords  a  presumption  that  the 
person  guilty  of  the  illegality  would  dispose  of  the  bill  or 
note,  and  would  place  it  in  the  hands  of  another  person  to 
sue  upon  it ;  and  such  proof  casts  upon  the  plaintiff  the 
burden  of  showing  that  he  was  a  bond  fide  indorsee  for 
value  (x).  But  where  there  is  a  mere  absence  of  considera- 
tion between  the  original  parties  to  the  bill  no  such  presump- 
tion arises,  and  the  defendant  must  show  that  plaintiff  took 
the  bin  without  consideration  (y). 

The  defence  of  "  no  consideration  "  is  pleadable  as  to  part 
only  of  the  amout  of  a  bill  or  note  ;  for  instance,  by  way  of 
answer  to  an  action  upon  sxich  instrument,  "  a  man  might 
say,  that,  in  adding  up  an  account,  he  erroneously  supposed 
himself  to  be  indebted  in  '  1001.,  whereas  in  truth  101.  only 
was  due.'  That,  in  the  case  of  a  bill  or  note,  would  be  a  good 
plea  of  want  of  consideration  except  as  to  101."  (z).  A  partial 
failure  of  consideration  could  not,  however,  be  pleaded  as  a 
defence  to  the  whole  bill  or  note  (a) ;  nor  would  it  be  plead- 
able as  a  defence  pro  tanto,  unless  the  failure  of  considera- 
tion were  in  respect  of  a  specific  ascertained  amount  (6). 

We  have  already  (c)  seen,  that  if  a  person  lends  his  name 
to  another  for  his  accommodation,  the  party  accommodated 
undertake.?  to  pay  the  bill  at  maturity,  and,  further,  to  in- 
demnify the  person  accommodating  him,  in  case  that  person 
is  compelled  to  pay  the  bill  for  him.     Hence  there  is,  "an 

{x)  See  also,  in  support  of  the  doc-  (y)  Fitch  r.  Jones,  5  E.  &  B.  238. 

trine  here  stated,  ffarvey  v.  Towers,  6  (z)  Per   Jervis,    C.  J.,    Porman    v. 

Exch.   656 ;    Berry  v.  Alderman,  14       Wright,  11  0.  B.  492. 
C.  B.  95  ;  S.  C,  13  Id.  674  ;  Smith  v.  (a)  Cla/rTc  v.  Lazarus,  2  M.  &  Gr. 

Braine,  16  Q.  B.  244,  251  ;  Mather  167  ;  Camiac  v.  Warriner,  1  C.  B. 
T.  Lord  Maidstone,  1  0.  B.,  N.  S. 
273  ;  ffall  v.  Featherstone,  3  H.  &  N. 
284 ;  Mills  t.  Barler,  1  M.  &  W.  425 
Edmunds  v.  Groves,  2  M.  &  W.  642 
May  V.  Seyler,  2  Exch.  563,  566 
Bogg  V.  Sheen,  18  C.  B.,  N.  S.,  426. 


356 ;  Darnell  t.  Williams,  2  Stark. 
N.  P.  C.  166. 

(5)  Byles  on  Bills,  9tli  ed.,  p.  126. 

(c)  Ante,  p.  445,  and  cases  cited  p. 
446,  n.  (2). 
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implied  authority  to  such  person  to  pay  it,  if  he  be  in  that 
situation  that  he  may  be  compelled  by  law  to  pay  the  bill, 
though  the  holder  do  not  actually  compel  him  to  do  so ; 
and,  after  payment,  he  may  sue  the  party  accommodated 
for  money  paid  on  his  account ;  for  such  payment  is  in  truth 
under  the  implied  authority  given  by  the  contract  of  accom- 
modation between  the  parties  ;  and  whether  this  be  a  pay- 
ment of  the  whole  bill,  or  of  only  a  part  of  it,  makes  no 
difference"  (d). 
Material  From  the  important  case  of  Master  v.  Miller  (e)  is  deduced 

alteration  of 

Mu  or  note  the  propositiou,  that  any  unauthorised  and  material  alteration 
of  a  bill  of  exchange  or  promissory  note  will,  unless  satisfac- 
torily accounted  for,  avoid  the  instrument,  whether  such 
alteration  be  made  by  the  holder  himself  or  by  a  stranger  ; 
for  "  no  man  shall  be  permitted  to  take  the  chance  of  com- 
mitting a  fraud  withoiit  running  any  risk  of  losing  by  the 
event  when  it  is  detected  "  (/).  And  "a  party  who  has  the 
custod  y  of  an  instrument  made  for  his  henefit  is  hound  to 
preserve  it  in  its  original  state  "  (g).  If  he  omits  to  do  so, 
and  thus  loses  his  remedy,  he  has  no  right  to  complain,  since 
an  alteration  cannot  be  made  in  the  instrument  except 
through  fraud  or  laches  on  his  part  Qi). 

The   principle  just   stated  and  explained  was  in  Figot's 
case  {i)  first  propounded  in  regard  to  deeds  (k),  and  has  since 

(d)  Juigm..,  Sleigh Y.  Sleigh,  5  Exch.  (i)  11  Rep.  26 1;   Whdpdale's  case, 
B17.                                                            5  Id.  119  a. 

By  the  Pleswlmg  Rules  (reg.  8),  it  is  (i)  See     also    Agi-iadtural     Cattle 

provided,  that  the  "drawing,  indors-  Inmr.    Co.    v.   Fitzgerald,    16   Q.  B. 

ing,  accepting,  &c.,  bills  or  notes   by  432  ;  cited  per  Wilde,  B.,  Zord  Ward 

way  of  accommodation,"  must  be  spe-  v.  Lumky,  29  L.  J.,  Ex.,  326;  S.  C, 

cially  pleaded.  5  H.  &  N.  87  ;  Sellin  v.  Price,  L.   B. 

(e)  4T.  R.  320  j-S.  C.  (in  Error),   2  2   Ex.    189;     Wood  v.   Sladc,  L.   E. 
H.  Bla.  140.  3  Q.  B.  379  ;  Doe  d.  Tatum  v.  Cato- 

(/)  Tei  Lord Kenyon,  G.  J.,  Master  mm-e,  Id.    745   (with   which   compare 

V.  Miller,  supra.  Doe  d.  Shallcross  v.  Palmer,  Id.  747) ; 

(g)  Judgm.,  Davidson  y.  Cooper,  13  per  Lord  Denman,  0.  J.,  Harden   v. 

M.  &  W.  352  ;  cited  15  0.  B.  692.  Clifton,  1  Q.  B.  524.    See,  per  Maule, 

(A)  Id.  ibid.  J.,  Ee  Bingle,  15  C.  B.  450. 
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been  extended  to  all  instruments  comprehending  words  of 
contract  (I).  Thus,  in  Davidson  v.  Cooper  (m),  which  may  be 
regarded  as  a  leading  authority  upon  the  subject  before  us, 
the  question  arose  with  reference  to  a  guarantie  (not  under 
seal)  which  had  been  given  by  the  defendants  to  a  banking 
company,  and  which,  whilst  in  the  plaintiff's  possession,  but 
without  their  knowledge  or  consent,  had  been  altered,  by  the 
aflSxing  of  seals  near  to  the  signatures  of  the  defendants  ;  in 
consequence  whereof  the  instrument  purported  to  be  a 
specialty  instead  of  a  simple  contract.  In  this  case  judgment 
was  finally  given  for  the  defendants;  on  the  express  ground 
that  the  adding  of  the  seals  constituted  a  material  alteration, 
inasmuch  as  it  gave  in  fact  a  different  legal  character  to  the 
writing  to  which  they  were  attached,  and  would,  if  made  with 
the  consent  of  all  interested,  have  completely  changed  as  well 
the  nature  of  the  relation  towards  each  other  of  the  parties 
to  it  as  the  remedies  upon  it  (n). 

The  principle  now  under  notice  is  strictly  applied  to  all 
negotiable  instruments.  ,  In .  Warrington  v.  Early  (o),  the 
action  was  brought  upon  a  promissory  note,  which  had  been 
made  payable  five  months  after  date,  with  lawful  interest. 
It  appeared,  however,  that  in  the  corner  of  this  note  had 
been  written,  at  the  plaintiff's  request,  and  unknown  to  the 
defendant,  the  following  words  : — "  Interest  to  be  paid  at 
61.  per  cent,  per  annum."     The  alteration  thus  made   was 


{1}  Per  WUliams,  J.,  5  C.  B.  194;  Maule,  J.,  Mollett  t.  WacTcerbarth,  5 

^ei  Ashhurst,  i.,  Master  ir.  Miller,  i  C.  B.  193;  Bwschfeldy.  Smith,  L.  R. 

T.  R.  331  ;  Croockemt  v.  Fletcher,  1  1  C.  P.  340 ;  Alderson  v.  Laingdale,   3 

H.  &  N.   893  ;  Qcm-dmer  y.  Walsh,   5  B.  &  Ad.  660  (where,  in  an  action  by 

E.  &  B.  83  ;  Fmaherly   v.  M'Knight,  indorsee  against  drawer  of  a  till  given 

6  Id.  795.  in  payment  for  goods  sold,  a,  material 

(m)  11  M.  &  W.  778  ;  S.  C,  13  M.  alteration  of  the  biU  by  the  vendor  was 

few.  343  ;  Amln-exiis  v.  Lawrence,  19  held  to  operate  as  a  satisfaction  of  the 

C.  B.,  N.  S.,  768.  original   debt).      With    the  preceding 

(»)  As   to  what   may  constitute   a  case  compare  Atkinson  v.  Hawdon,  2 

"material  alteration,"  within  the  rule  Ad.  &  E.  628. 
illustrated  in  the  text,    see   also  per  (o)  2  E.  &  B.  763. 
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held  to  be  material,  and  to  vitiate  the  note.     So,  if  after  a 
bill  of  exchange,  accepted  generally,  has  been  put  in  circu- 
lation, it  be  altered  without  the  consent  or  knowledge  of  the 
acceptor,  by  adding  to  the  acceptance  words  making  the  bill 
payable  at  a  particular  place,  this  alteration  will  vitiate   the 
bill  and  discharge  the  acceptor  from  liability  upon  it,  even  as 
against  a  boTid  fide  holder  of  the  bill  for   value,   without 
notice  of  the  alteration  ;  for,  although  "  the  negotiability  of 
bills  of  exchange  is  to  be  favoured,"  yet,  "  with  this  view,  it 
is  material  that  their  purity  should  be  preserved  "  (p).     The 
case  of  Master  v.  Miller,  already  cited,  establishes  that  an 
unauthorised  alteration  of  a  bill,  after  acceptance,  whereby 
its  payment  would  be   accelerated,  avoids  the  instrument. 
Should  an  authority  be  wanted  to  show  that  the  maker  of  a 
promissory  note  would  be  bound  by  an  alteration  therein, 
although  material,  provided  he  had  assented  to  it  or  recog- 
nised it,  reference  may  be  made  to  the  case  of  Tarleton  v. 
Shingler  {q),  which  goes  to  the  precise  point  just  specified. 
And  Aldous  v.  Cornwell  (r)  shows, that  an  immaterioZ  alter- 
ation of  a  promissory  note,  made  whilst  it  was  in  the  posses- 
sion of  the  payee  without  the  knowledge  of  the  maker,  will 
not  affect  the  validity  of  the  instrument. 
o°no"e.'""       Where  a  bill  of  exchange  has  been  lost  before  falling  due 
and    not  afterwards    recovered,  the   question  arises — can  a 
remedy  upon  the  instrument  be  enforced  at  common  law  ? 
and  the  answer  to  this  question  must  depend  upon  the  nature 
of  the  bill,  and  the  form  in  which  the  defence  is  presented. 
If  the  bill  be  originally  negotiable,  i.  e.,  payable  to  "  order  " 
or  "  bearer,"  the  cases  below  cited  (s)  serve  to  show  that  the 

(p)  Burchfidd  t.  Moore,   3  E.  &  B.  where  the  law  laid  down  in  Mansard 

683.  V.  Robinson  was  extended  to  the  case 

(j)  7  C.  B.  812.  of  a  hill  payable  to  the  drawer's  order, 

(r)  L.  E.  3  Q.  B.  573,  where  the  2nd  though  not  indorsed  at  the  time  of  loss. 

Resolution  in  Pigot's  case,  1 1  Rep.  27  As  to  reeoTering  interest  upon  a  bill 

a,  is  dissented  from.  without  producing   it,  see  Mutton  v. 

(s)  Mansard  v.   Robinson,  7    B.   &  Ward,  15  Q.  B.  26. 

C.  90  ;  Ramuz  t.  Crowe,  1  Exch.  167,  As  to  giving  secondary  evidence  of  a 
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acceptor  is  not  bound  to  pay  the  bill  to  any  one  suing  as 
holder,  who  shall  refuse  or  be  unable  to  deliver  up  the  bill — 
the  reason  assigned  being,  that "  by  the  custom  of  merchants, 
the  holder  of  a  bill  should  present  the  instrument  at  maturity 
to  the  acceptoi",  demand  payment  of  its  amount,  and,  upon 
receipt  of  the  money,  deliver  up  the  bill" — the  acceptor 
upon  paying  the  bill  having  a  right  to  its  possession  "  for 
his  own  security,  and  as  his  voucher  and  discharge  pro 
tanto"  (t)  in  the  account  between  himself  and  the  party 
who  drew  upon  him — a  right  which  remains  to  him  equally 
where  the  payment  is  made  under  the  compulsory  process 
of  law. 

In  Crowe  v.  Clay  {u)  the  loss  of  a  negotiable  bill  given  on 
account  of  a  debt,  was  held  to  be  an  answer  to  an  action  for 
the  debt  as  well  as  to  one  on  the  bill.  There  the  action  was 
for  goods  sold  and  delivered ;  and,  as  to  a  part  of  the  de- 
mand, the  defendant  pleaded,  that,  before  action,  the  plaintiff 
drew  on  the  defendant  a  bill  of  exchange  for  that  particular 
amount,  payable  to  the  plaintiff's  order  at  a  certain  time 
after  date,  which  the  defendant  accepted  and  delivered  to 
the  plaintiff  for  and  on  account  of  the  said  sum.  The  plea 
then  aveiTed,  that  the  plaintiff  afterwards  lost  the  bill  out  of 
his  possession,  and  that  "from  thence  hitherto"  it  remained 
so  lost.  The  question  for  determination  was,  whether  this 
plea  afforded  matter  of  defence  to  the  action ;  and  in  dis- 
cussing its  validity  the  Court  observed: — ^A  bill  given  for 
and  on  account  of  money  due  on  simple  contract  operates  as 
a  conditional  payment,  which  may  be  defeated  at  the  option 
of  the  creditor  if  the  bill  is  unpaid  at  maturity  in  his  hands, 
ia  which  case  he  may  rescind  the  transaction  of  payment, 
and  sue  on  the  original  demand  (x).     Should  the  bill  be  lost, 


lost  bill,  see  Blackie  t.  Pidding,  6  C.  See  Widders,  app. ,  Oorton,  resp.  ,10. 

B.  196.  B.,  N.  a,  676  ;  JunghVwtli  v.  Way,  1 

(t)  *idgm.,  7  B.  &  0.  94.  H.  &  N.  71. 

(u)  9  ExcK  604 ;  S.  C,  8  Id.  29.5.  (x)  See  Ch-ifflAs  v.  Owen,  13  M.  & 
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however,  the  condition  on  which  the  payment  may  be  de- 
feated does  not  arise  {y),  and  the  defendant,  if  compelled  to 
pay  the  original  debt,  would  be  subject  to  inconvenience  of 
like  kind  as  if  compelled  to  pay  the  bill  {z).  Further,  it  is 
observable,  that,  to  entitle  the  plaintiff  to  sue  on  a  bill,  he 
ought  to  be  the  holder  of  the  bill  (a),  and  the  bill  ought  to 
be  due ;  and  should  his  title  to  sue  be  defective  in  either  of 
these  respects,  the  defendant  may  avail  himself  of  the  defect. 
Of  course,  if  the  bill  is  not  due,  that  would  per  se  be  a  good 
ground  of  defence  to  the  action ;  but  it  is  quite  competent 
to  a  defendant,  without  taking  that  particular  objection,  to 
plead  merely  that  the  bill  has  been  lost ;  for  it  may  well  be 
that  a  person  who  has  given  a  bill  on  account  of  a  debt  may 
be  able  and  willing  to  pay  the  debt  if  he  can  withdraw  his 
biU  from  circulation,  and  may  object  to  pay  only  on  the 
ground  that  the  bill  is  not  forthcoming,  without  objecting  to 
its  not  being  due  (b). 

The  rule  above  stated  does  not  seem  to  hold  in  case  of  the 

loss  of  a  non-negotiable  bill  or  note  (c) ;  the  reason  of  the 

rule   being  then  inapplicable.     And   it   is  material  to  re- 

17  &  18  Vict,  member,  that  by  the  stat.  17  &  18  Vict.  c.  125,  s.  87,  it  is 

c.  125,  a.  87.  .  . 

now  provided,  that,  in  "  any  action  founded  upon  a  bill  of 
exchange  or  other  negotiable  instrument,  it  shall  be  lawful 
for  the  Court  or  a  Judge  to  order  that  the  loss  of  such 
instrument  shall  not  be  set  up,  provided  an   indemnity  is 

W.  58,   64  ;    James  v.    Williams,  Id.  C.    B.    630,    638,  which  shows   that, 

828.  where  a  person  has  undertaken  to  pay 

iy)  See  Bdshaw  v.  Bush,   11  C.  B.  money  or  to  deliver  goods  pursuant  to  a 

191,  201.  written  order,   upon  its  being  duly  in- 

(s)  See  Woodford  v.  Whiteley,  Moo.  dorsed  and  presented  to  him,  he  is  eu' 

&  M.  517  ;  Mercer  v.  Cheese,  4  M.  &  titled  to  the  possession  of  the  document 

Gr.  804  ;  Price  v.  Price,  16  M.  &  "W.  before  he  can  be  called  upon  to  pai-t 

232  ;    Conflans  Stone   Quarry  Co.    r.  with  the  money  or  the  goods. 
Parker,  L.  E.  3  C.  P.  1.  (c)  Per  Jervis,   0.  J.,    Charnley  v. 

(cs)  See    Emmett    v.    Tottenham,    8  Ch-undy,  14  C.  B.  608,  614  ;    Wain  v. 

Exch.  884.  Bailey,  10  Ad.  &  E.  616.  ■^ 

(b)  See  also  Bartlett  v.  Holmes,  13 
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given,  to  the  satisfaction  of  the  Court  or  Judge  or  a  Master, 
against  the  claims  of  any  other  person  upon  such  negotiable 
instrument "  (d). 

It  will  not,  of  course,  be  supposed,  that  the  grounds  of 
defence  in  actions  upon  bills  and  notes  above  commented  on 
alone  deserve  attention ;  other  noticeable  matters,  as  ille- 
gality, fraud,  or  duress,  are  in  such  actions  pleadable  in 'bar. 
In  regard  to  the  two  former  of  these  matters,  the  reader  is 
referred  to  the  general  remarks  bearing  upon  them  con- 
tained in  the  1st  chapter  of  this  Book  (e).  In  regard  to  the 
last-named  ground  of  defence,  the  cases  below  cited  may  be 
consulted  (/). 

Before  dismissing  the  subject  of  Negotiable  Instruments, 
I  may  add  that : — 

1.  In  virtue  of  stat.  30  &  31  Vict.  c.  144,  the  assignee  of 
a  life  policy,  and  under  stat.  31  &  32  Vict.  c.  86,  the 
assignee  of  a  marine  policy,  of  insurance,  may  sue  thereon  in 
his  own  name. 

2.  A  bill  of  lading  is  a  written  acknowledgment  by  the  bui  of  lad 
master  of  a  vessel  that  he  has   received   goods   from  the 
shipper,  to  be  conveyed  on  the  terms  therein  expressed  to 

their  destination,  and  to  be  then  delivered  to  the  parties 
therein  designated.  The  ordinary  practice  is  this  :  when 
goods  are  sent  on  board  ship,  the  master  or  person  acting 
for  him  gives  a  receipt  for  them,  and  the  master  afterwards 
signs  three  parts  of  a  bill  of  lading;  one  of  which  is  re- 
tained by  the  captain,  another  is  transmitted  to  the  con- 


(d)  See  Arangwren  v.  Scholfidd,  1  Nagle  v.  Baylor,  3  Dr.  &  W.  60. 
H.  &  N.  494.  (/)  Kearns  t.  Dwell,  6  C.  B.  596, 

(c)  Ante,  pp.  335,  356,  362.  (duress  of  goods)  ;   Dunam  v.  Scott, 

As  to  illegality  of  consideration  for  a  1  Camp.  N.  P.  C.  100  ;    Gumming  t. 

bill  or  note,  see  further,  Byleson  Bills,  Ince,  11  Q.  B.  112  ;  Stevens  v.  Under- 

9tli  ed.,  chap.  10  ;  Masters  v.  Ibber-  wood,  4  Bing.   N.   C.   665  (duress  of 

son  8  C.  B.  100.  person).     See  Smith  \.  Monteith,   13 

As  to  the  defence  of  intoxication,  see  M.  &  W.  427. 
Ooi-e  T.   aUson,    13   M.  &  W.  623  ; 

It  K 
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signee,  and  a  third  is.  held  by  the  consignor  himself  for  his 
own  security  {g). 

The  bill  of  lading  specifies  that  the  goods  sent  are  to  be 
delivered  to  the  consignee  or  his  assigns  or  order,  or  to  the 
order  or  assigns  of  the  consignor,  or  to  order  or  assigns 
merely ;  and,  according  to  the  form  of  the  instrument,  it 
usually  passes  either  by  delivery  or  by  indorsement  and 
delivery. 

At  common  law,  however,  a  bill  of  lading  transferred 
merely  the  property  in  the  goods  to  which  it  related,  but 
vested  no  right  of  action  upon  the  instrument  itself  in  the 
assignee  Qi) ;  who  might,  however,  have  sued  in  trover  for 
the  goods,  relying  upon  his  documentary  title  to  support  the 
action  (i).     The  action  of  trover,  it  will  be  remembered,  is 


(g)  Per  BvMei;  J.,  Liclebarrow  v. 
Mason,  2  T.  B.  12;  S.  C.,l  H.  Bla. 
357,  6  East,  21,  n.  But  the  practice 
stated  in  the  text  is  not  uniformly 
obserred. 

(h)  Thompson  t.  Dominy,  14  M.  & 
W.  403 ;  Howard  t.  Shepherd,  9  C. 
B.  297  ;  Sanders  t.  VanzeUer,  i  Q.  B. 
260  (recognised  in  ZwUchenhart  t. 
Henderson,  9  Exch.  728,  and  in  Kemp 
T.  Glarh,  12  Q.  B.  653) ;  Evans  v. 
Marlett,  1  Ld.  Raym.  271 ;  Judgm., 
Tindall  v.  TayUr,  24  L.  J.,  Q.  B., 
12,  17 ;  S.  C,  4  E.  &  B.  219,  227, 
229. 

(j)  IdcJcharrow   v.  Mason,  supra,  n. 

(9)- 

Eyer  since  the  great  case  of  Idci;- 
harrow  v.  Mason,  supra,  the  law  has 
heen  considered  to  be,  that  the  boni 
fide  transferee  for  value  of  a  bill  of 
lading,  indorsed  by  the  shipper  or  his 
consignee,  and  put  into  circulation  by 
the  authority  of  the  shipper  or  con- 
signee, has  an  absolute  title  to  the 
goods,  freed  from  the  equitable  right  of 
the  unpaid  vendor  to  stop  in  transitu 
as  against  the  purchaser  :  Judgm. ,  3  E. 


&B.  637.      . 

"  Stoppage  in  transitu  can  only  take 
place  where  there  is  a  vendor,  a  vendee, 
and  a,  middleman,  such  as  a  carrier. 
If  the  goods  come  into  the  actual  or 
constructive  possession  of  the  vendee, 
the  vendor's  right"  to  stop  them  in 
transitu  is  gone,  per  Martin,  B., 
Cooper  V.  Bill,  3  H.  &  C.  727. 

A  bin  of  lading  for  the  delivery  of 
goods  to  order  and  assigns  is  a  nego- 
tiable instrument  which  by  indorse- 
ment and  delivery  passes  the  property 
in  the  goods  to  the  indorsee,  subject 
only  to  the  right  of  an  unpaid  vendor 
to  stop  them  in  transitu.  The  in- 
dorsee may  deprive  the  owner  of  this 
right  by  indorsing  the  bill  of  lading  for 
valuable  consideration,  although  the 
goods  are  not  paid  for,  or  bills  have 
been  given  for  the  price  of  them  which 
are  certain  to  be  dishonoured,  pro- 
vided the  indorsee  for  value  has  acted 
bonS,  fide  and  without  notice.  Although 
a  bill  of  lading  is  a  negotiable  instru- 
ment, it  is  so  only  as  a  symbol  of  the 
goods  named  in  it.  Judgm.,  Pease  v. 
Qloahec,  L.  K.  1  P.  C.  227. 
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founded,  not  upon  contract,  but  upon  property  and  the  right 
to  possession  of  chattels ;  it  offers,  therefore,  no  similarity 
to  an  action  ex  contractu,  directly  founded  upon  a  negotiable 
instrument  (k).  The  instrument  under  our  notice  only  re- 
presents the  goods  ;  and  the  transfer  of  the  symbol  did  not, 
prior  to  the  recent  statute,  operate  more  than  a  transfer  of 
what  it  represented  (t). 

The  law,  however,  in  regard  to  bills  of  lading,  was  ma- 
terially altered  by  the  18  &  19  Vict.  c.  Ill ;  sect.  1  whereof 
(which  alone  can  here  be  noticed)  enacts,  that,  "  Every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass  upon  or  by  reason  of  such  consignment 
or  indorsement,  shall  have  transferred  to  and  vested  in  him 
all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill 
of  lading  had  been  made  with  himself"  Under  this  Act  (m) 
the  rights  and  liabilities  of  the  consignee  or  indorsee  of  the 
bill  of  lading  pass  from  him  by  indorsement  over  to  a  third 
person  (n). 

(k)  WUmshurst  v.  Bowker,  7  M.  &  selves,   it  differs   essentially  from  tte 

Gr.  882;   Tv/rner^.  Trustees  of  lAver-  indorsement   of    a   bill    of    exchange, 

pool  Docks,    6  Exoh.    543  ;  Shepherd  which  is  the  assignment  of  a  debt  due 

T.  Harrison,  L.  E.  4  Q.  B.  196  ;   Key  to  the  payee,  and  which,  by  the  custom 

V.  Cotesworth,   7  Exch.   695  ;    PenneU  of  trade,   passes  the  whole  interest  in 

V.  Alexande}-,   3  E.  &  B.  283  ;    Wait  the  debt." 

T.  Baker,   2  Exch.  1  ;    Van,  Oasted  v.  Nevertheless,  »  bill  of  lading  was, 

Booker,  Id.  691 ;   Browne  v.  Mare,  4  even  before  the  recent  statute  (18  &  19 

H.  &N.  822;  and  S.  C,   3  Id.  484,  Tict.  c.  Ill),  noticed  supra,  sometimes 

may  be  referred  to  as  showing  the  effect  spoken  of  as  "negotiable."     See,   per 

of  the  indorsement  of  a  bill  of  lading  Tindal,  C.  J.,  Jenkyns  v.  Usborne,  7 

upon  the  title  to  and  jus  disponendi  M.  &  Gr.  699  ;  supra,  u.  (i). 

over  goods.  («i)  As  to  sect.  1  of  which,  see,  fur- 

{l)  Judgm.,  per  Lord  Campbell,  C.  ther,  Shm-t  v.  Simpson,  L.  E.  1  C.  P. 

J.,    Qurney  v.   Behrend,  3   E.  &  B.  248  :    Dracachi     v.    Anglo-Egyptian 

633-4.  Nav.  Co.,  L.  R.  3  0.  P.  190  ;  Lewis  v. 

In  Lickharrow    v.    Mason,    supra,  McKee,  L.  E.  4  Ex.  58,  2  Ex.  37. 

Lord     Zottghhorongh    observes,    that  (k)  Smwthwaite  v.   Wilkins,  11  C. 

"  As  the  indorsement  of  a  bill  of  lading  B.,  N.  S.,  842.      See  i'ba!  v.   Nott,  6 

is  an  assignment  of  the  goods  them-  H.  &  N.  630. 

K  K  2 
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Railway  3.  It  might  perhaps,  at  first  sight,  be  supposed,  that  a  scrip 


scnp. 


certificate  (o)  of  a  projected  railway  company,  which  passes 
from  hand  to  hand  on  the  Stock  Exchange,  offers  an  instance 
(quite  unexceptionable)  of  the  assignment  of  a  chose  in 
action ;  but,  on  examination,  we  shall  find  that  this  is  not  so, 
and  that  the  purchase  of  scrip  is,  in  truth,  the  purchase  of  a 
right  to  stand  in  the  place  of  the  original  allottee,  quoad  his 
interest  in  the  concern  (p).  So  that  an  action  for  recovery 
of  the  deposit  money  originally  paid  must  be  brought  in 
the  name  of  the  allottee — not  in  that  of  the  purchaser  of  the 
scrip. 

(o)  A  share  is  a  certain  amount  of  476  ;  Jackson  v.  Cocker,   supra ;  per 

interest  in  a  particular  company.      A  Maule,  J.,  Tempest  v.  KUner,  2  C.  B. 

scrip  certificate  is  evidence  merely  of  308  ;    Wilkinson  v.  Anglo-CaZifornian 

theright  to  obtain  stares.     See  Water-  Gold  Mining  Co.,  18  Q.  B.  728. 

ford,  iScc,  R.   C.  T.  Pidcock,  8  Exch.  Various  kinds  of  instruments  other 

279,   283-4  ;   Jackson    v.    Cocker,    4  than  those  mentioned  in  the  text,  are 

Bear.  59.  more  or  less  perfectly  negotiable. 

ip)  See  Gerhard  v.  Bates,  2  E.  &B. 


CHAPTER  IV. 

EVIDENCE  OF  CUSTOM  OB  USAGE   TO  EXPLAIN  "WRITTEN 
CONTRACTS. 

Having  in  the  previous  chapters  of  this  Book  spoken  of 
various  kinds  of  written  contracts, — of  deeds, — of  contracts 
required  to  be  in  writing  by  the  Statute  of  Frauds  and  other 
enactments — of  negotiable  instruments — it  may  now  be 
proper  to  inquire  respecting  rules  of  interpretation  and 
evidence  applicable  to  such  documents,  so  far,  at  all  events, 
as  those  rules  may  be  of  practical  importance  in  connection 
with  ordinary  mercantile  tiransactions.  An  acquaintance 
with  the  forms  and  properties  merely  of  particular  instru- 
ments— with  the  principles  which  determine  their  validity, — 
would  avail  little  to  the  practitioner  if  unaccompanied  by 
a  knowledge  of  the  elementary  rules  of  evidence  and  of 
construction. 

Of  rules  applicable  for  determining  the  meaning  and  in- 
tention of  the  parties  to  a  wiitten  contract,  a  division  into 
two  classes  may  be  made :  whereof  the  first  will  include 
those  maxims  to  which  the  gratn/marian  or  logician  would 
naturally  have  recourse,  in  order  to  explain  an  inverted  sen- 
tence or  a  complicated  phrase ;  and  the  second  will  comprise 
such  principles  of  construction  as  fall  more  peculiarly  within 
the  lawyer's  cognisance,  whereby  is  regulated  the  admissi- 
bility of  extrinsic  evidence  to  explain  language  which  either 
is  in  itself  ambiguous,  or,  when  applied  to  extrinsic  facts, 
becomes  obscure  and  doubtful. 

As  falling  under  the  former  of  the  two  classes  of  rules  just 
mentioned  (to  which,  as  presenting  no  especial  difficulty,  a 
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brief  allusion  must  suffice),  the  following  well-known  prin- 
ciples of  construction  may  be  specified — that  the  true  mean- 
ing of  a  word  may  often  best  be  ascertained  by  looking  at 
the  accompanying  words,  or  noscitur  d,  sociis — that  the 
express  mention  or  specification  of  one  thing  must  usually 
be  understood  as  implying  the  exclusion  of  some  other  thing 
ejusdcTn  generis  not  specified,  expressio  uniii^  exclusio 
alteriiLS—th&t  words  referred  to  should  usually  be  read  as 
if  incoi-porated  with  the  clause  which  makes  reference  to 
them,  verba  relata  inesse  videntur — that  the  relative  must 
in  general  be  taken  as  referring  to  the  next  antecedent, 
ad  proximum  antecedens  fiat  relatio,  unless  some  other 
construction  is,  with  a  view  to  the  meaning  of  the  instru- 
ment, obviously  needed.  To  the  foregoing,  some  few  analo- 
gous rules  of  construction— in  their  form  of  expression 
equally  trite,  and  in  their  signification  equally  free  from 
difficulty — might  be  added. 

Now,  it  is  obvious  that  the  rules  just  enumerated  are  pre- 
cisely those  which  an  educated  person  would  (without  pos- 
sessing legal  knowledge)  bring  to  bear  upon  the  construction 
of  any  document  submitted  to  his  consideration.  They  are, 
indeed,  rules  of  grammar  rather  than  of  law,  and  may 
accordingly  be  dismissed  without  any  further  observation  (a). 

With  regard  to  the  second  of  the  two  classes  of  rules  above 
specified,  we  must  remember  that,  in  certain  cases,  conside- 
rations of  public  policy  and  convenience  require  that  un- 
written contracts  shall  not  be  received  in  evidence ; — that 
where  the  parties  themselves  have  agreed  to  reduce  into 
writing  their  contract,  common  sense  has  established  the 
plain  and  inteUigible  rule,  that  the  writing  must  bind,  and 
that  no  spoken  words  can  be  allowed  to  relax  or  vary  its 
obligation  (6).     "  If  A.  and  B.  make  a  contract  in  writing, 

(a)  As  to  tie  rales  above  enume-  (5)  Per  Lord  Denman,  C.  J.,  11  Ad. 

fated,  and  others  akin  to  them,   see      &  E.  598. 
Leg.  Max.,  4th  ed.,  Chap.  viii. 
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-evidence  is  not  admissible  to  show  that  A.  meant  something 
different  from  what  is  stated  in  the  contract  itself,  and  that 

B.  at  the  time  assented  to  it"  (c).  These  well-known  propo- 
sitions are  not,  however,  to  be  received  without  qualification 
or  exception.  Sometimes  the  language  of  a  contract  is  am- 
biguous. Sometimes  a  word  or  phrase  occurring  in  it  is  of 
doubtful  significance,  or  primd  facie  insensible.  What  mode 
of  ihtei"pretation  is  then  to  be  adopted  with  a  view  to  carry- 
ing out,  if  possible,  the  intentions  of  the  contracting  parties  ? 
In  attempting  to  answer  this  question,  let  us  first  advert  to 
the  rule  of  Lord  Bacon,  who  tells  us  (d),  that  "  there  be  two 
sorts  of  ambiguities  of  words  :  the  one  is  ambiguitas  patens, 
and  the  other  latens.  Patens  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument ;  latens  is  that 
which  seemeth  certain  and  without  ambiguity  for  anything 
that  appeareth  upon  the  deed  or  instrument,  but  there  is 
some  collateral  matter  out  of  the  deed  that  breedeth  the 
ambiguity." 

A  simple  instance  of  ambiguitas  patens  presents  itself 
where  a  blank  occurs  in  some  material  part  of  a  written 
contract (e).  "A  latent  ambiguity,"  says  Alderson,  B.  (/), 
"is  where  you  show  that  words  apply  equally  to  two 
different  things  or  subject-matters ;  and  then  evidence  is 
admissible  to  show  which  of  them  was  the  thing  or  subject- 
matter  intended"  The  word  "  ambiguous "  is  (it  may 
further  be  remarked)  sometimes,  not  quite  correctly,  used  in 
reference  to  that  which  is  comprehensive  or  general.     Pro- 

(c)  Per  PoUocle,  C.  B.,  Nichol  v.  Nvgent,  13  M.  &  W.  200.  Parol  evi- 
Oodta,  10  Exch.  194  ;  Joslmg  v.  Kings-  deuce  may  be  admitted  to  stow  that  a 
ford,  13  C.  B.,  N.  S.,  447,  457 ;  Brady  written  contract  which  has  no  date  was 
V.  Oastler,  3  H.  &  C.  112, 128 ;  Malpas  intended  not  to  operate  from  its  deli- 
V.  London  and  So.  W.  B.  C,  L.  R.  1  very,    but   from    a   future   uncertain 

C.  P.  336.  period :  Davis  v.  Jones,  17  C.  B.  625. 

(d)  Max.  reg.  23.  (/)  Smith  v.  Jeffryes,  15  M.  &  W. 
(c)  Wigr.  Extr.  Evid.,   3rd  ed.,  p.       561 ;  Judgm.,  Braff  v.  Conybeare,  13 

88.  See  also  SoMuderson  v.  Piper,  5  C.  B.,  N.  S.,  274,  275  ;  Macdonald  v. 
Bing.   N.  C.   425  ;    Clayton  t.  Lord      Longiottom,  1  E.  &  E.  977,  987. 
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perly  speaking,  however,  an  expression  is  "  ambiguous  "  only 
when,  from  its  very  terms,  it  may  mean  either  one  thing  or 
another ; — the  use  of  a  nomen  generale  under  which  several 
different  things  may  be  included,  does  not  necessarily  create 
an  ambiguity  in  the  instrument  containing  it  (g). 

Now,  the  short  rule  to  be  kept  in  mind,  with  reference  to 
the  above  two  kinds  of  ambiguity  is,  that  whereas  extrinsic 
evidence  is  admissible  to  explain  a  latent,  it  cannot  ordinarily 
be  received  to  clear  up  a  patent  ambiguity.  The  application 
of  this  rule  is,  however,  by  no  means  free  from  difficulty,  and 
can  only  be  apprehended  by  a  careful  study  and  comparison 
of  decided  cases. 

In  general,  no  doubt,  an  ambiguity  appearing  within  the 
four  corners  of  an  instrument  must,  as  Lord  Bacon  ob- 
serves Qi),  be  removed,  if  at  all,  by  construction  (i.  e.,  by  a 
careful  comparison  of  other  portions  of  the  instrument  with 
that  particular  part  in  which  the  ambiguity  arises,)  or  by 
election  (of  which  an  example  sometimes  presents  itself  in 
the  case  of  a  grant  or  gift — the  grantee  or  donee  rendering 
by  his  election  of  one  specific  thing  out  of  several  to  which 
the  words  used  might  equally  apply,  that  certain  which  was 
before  uncertain) ;  but  never  by  averment  or  evidence  of 
extrinsic  facts  (i). 

It  would,  nevertheless,  be  quite  erroneous  to  suppose  that 
extrinsic  evidence  is  under  no  circumstances  admissible  to 
clear  up  a  prima  facie  patent  ambiguity  in  a  written  con- 
tract, for  proof  of  facts  may  be  given  with  a  view  to  showing 
that  the  apparent  uncertainty  does  not  in  truth  exist ;  for 
instance,  if  a  thing  be  designated  on  the  face  of  an  instru- 
ment in  terms  imperfect  and  equivocal,  admitting  either  of 
no  meaning  at  all,  when  taken  per  se,  or  of  a  variety  of  diffe- 
rent meanings,  and  referring  tacitly  or  expressly  for  the 
ascertainment  and  completion  of  their  meaning  to  extrinsic 

(g)  See  per  PoHoci,  C.  B.,  Ashworth  (A)  Max.  reg.  23. 

V.  Mounsey,  9  Exch.  186-7.  (i)  Id.,  ibid. 
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facts,  it  will  be  no  objection  to  the  reception  of  evidence  of 
those  facts,  that  the  ambiguity  in  question  is  manifested  and 
arises  directly  oh  the  face  of  the  instrument  {j). 

Speaking  philosophically,  indeed,  we  must  always  look  Evidence  to 
beyond  the  instrument  itself,  in  order  to  ascertain  its  mean-  J^^je*? of 
ing  (/c) ;  thus,  if  the  word  Blackacre  be  used  in  a  lease,  there  °°"*''*°'~ 
must  be  evidence  to  show  that  the  particular  field  is  Black- 
acre  (l)  ;  "  parcel  or  no  parcel  "  being  a  question  of  fact  for 
the  jury  (m),  guided  by  the  judge  as  to  the  construction  of 
any  documents  which  may  be  necessary  for  its  decision  (n). 
Now  here  the  instrument  appears  on  the  face  of  it  to  be 
perfectly  intelligible  and  free  from  doubt,  and  yet  extrinsic 
evidence  must  be  received  for  the  purpose  of  showing  what 
the  instrument  refers  to,  or  in  other  words,  with  a  view  to 
identifying  the  thing  spoken  of,  or  subject-matter  of  the 
contract  (o).  In  such  cases,  courts  of  law  recognise  that 
natural  dependence  which  exists  between  language  and  the 
circumstances  with  reference  to  which  it  is  used,  and  which 
makes  a  knowledge  of  such  circumstances  or  of  facts  within 
the  knowledge  of  the  parties  necessaiy  to  a  right  interpre- 
tation of  their  language  (p). 

A  few  cases,  illustrating  what  has  been  just  said,  in  refe- 
rence to  ordinary  trading  contracts,  niay  be  useful : — 

Where  A.  and  B.  trade  tinder  the  firm  of  A.,  the  name  —or  parties 
A,  when  used  in  a  contract  relating  to  the  particular  trade, 
means  A.  and  B. ;  and  to  show  that  it  has  such  meaning, 

{j)  See   per  Sir  Thomas   Phimer,  J.,  Ex.,  24  ;   Ba/rrison  v.  Hyde,  Id. 

M.    E.,    Colp(yys    v.    CoVpoys,    Jao.  119  ;  &  a,  4  H.  &  N.  805. 

463-4.  W  -^^«  V-  Richards,  L.  E.  1  H.  L. 

(h)  Per  Eolfe,  B.,  Clayton  v.  Zord  222. 

Nugent,  13  M.  &  W.  207.  (o)  See  Mvm/ord  v.  Gethinff,  7  0. 

(1)  Per  Coleridge,  J.,  Doe  d.  Preedy  B.,  N.  S.,  305  ;   Macdonald  v.  Long- 

V.  HolUnn,  i  Ad.  &  E.  82.     See  Bruff  bottom,  1  E.  &  E.  977,  987. 

V.  Conyhm-e,   13  C.  B.,  N.   S.,  270,  (p)  Per  Coleridge,  J.,  4  Ad.  &  E. 


274 ;   Lord  Waterpari;  t.  Fermell,  7      82 ;     Wigr.    Extr.    Evid.,    3rd    ed., 
H.  L.  Ca.  650.  p.  83. 

(m)  Manning  v.  PUzgerald,  29  L. 
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and  with  a  view  to  charging  B.,  parol  evidence  will  be  admis- 
sible (q). 

Let  lis  next  suppose  that  a  written  contract  for  the  sale 
of  goods  is  signed  by  C.  Evidence  will  then  be  admissible 
to  show  that,  in  so  signing  it,  he  acted  as  agent  for  D.,  pro- 
vided the  object  of  such  evidence  be  to  charge  D.,  and  not 
to  discharge  C.  This  point  was  decided  in  Biggins  v. 
Senior  (r),  the  Court  observing,  "  There  is  no  doubt  that, 
where  such  an  agreement  is  made,  it  is  competent  to  show 
that  one  or  both  of  the  contracting  parties  were  agents  for 
other  persons,  and  acted  as  such  agents  in  making  the  con- 
tract, so  as  to  give  the  benefit  of  the  contract  on  the  one 
hand  to,  and  charge  with  liability  on  the  other,  the  unnamed 
principals;  and  this,  whether  the  agreement  be  or  be  not 
required  to  be  in  writing  by  the  Statute  of  Frauds,  and  this 
evidence  in  no  way  contradicts  the  written  agreement.  It 
does  not  deny  that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind;  but  shows  that  it  also  binds 
another,  by  reason  that  the  act  of  the  agent,  in  signing  the 
agreement,  in  pursuance  of  his  authority,  is  in  law  the  act  of 
the  principal.  But,  on  the  other  hand,  to  allow  evidence  to 
be  given  that  the  party  who  appears  on  the  face  of  the 
instrument  to  be  personally  a  contracting  party  is  not  such, 
would  be  to  allow  parol  evidence  to  contradict  the  written 
agreement ;  which  cannot  be  done  "  (s). 

Again,  parol  evidence  may  often  be  necessary  in  an  action 
ex  contractu,  to  show  that  the  party  sued  is  the  person  who 
made  the  contract  declared  upon,  and  who  is  bound  by  it. 
So  whether  a  person  contracts  in  his  own  name  or  in  that  of 
another,  or  in  a  feigned  name,  and  whether  the  contract  be 
signed  by  his  own  hand  or  that  of  an  agent,  are  inquiries  not 
different  in  their  nature  from  the  question — who  is  the  per- 

(g)  Post,  Chap.  5,  s.  1.  ham  v.  Drake,  9  M.  &  W.  39  ;  8.  C, 

(r)  8  M.  &  W.  834.  11  Id.  315  ;   2  H.  L.  Ca.  579 ;   per 

(a)  Judgm.,  8  M.  &  W.  844  ;  BecJc-       Williams,  J.,  E.  B.  &  E.  1020-2. 
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son  who  lias  just  ordered  goods  in  a  shop  ?  If  he  is  sued  for 
the  price,  and  his  identity  is  made  out,  the  contract  is  not 
varied  by  appearing  to  have  been  made  by  him  in  a  name 
not  his  own  (t);  a  man,  for  instance,  may  be  liable  on  a 
bill  of  exchange  accepted  in  any  name  whatsoever,  if  by  his 
authority  (u). 

The  instances  above  given  show  that,  in  the  most  ordinary 
transactions,  evidence  dehors  a  written  contract  may  be 
required,  and  will  be  admissible,  to  inform  the  Court  or  jury 
(as  to  whose  respective  functions  in  such  cases  some  remarks 
will  presently  be  offered)  in  regard  to  its  true  meaning  and 
effect. 

To  advance  a  step  further  in  the  inquiry  before  us,  let  us  Mercantile 

^  -*■■''  terms — how 

next  suppose  that  terms  are  used  in  a  written  contract  or  6^p"<^*''1=- 
mercantile  instrument,  which,  although  not  familiar  to  the 
public,  are  known  and  understood  by  a  particular  class  of 
persons  in  a  certain  special  and  peculiar  sense,  evidence  to 
that  effect  will  be  admissible,  for  the  purpose  of  applying  the 
instrument  to  its  proper  subject-matter ;  and  the  case  will  be 
the  same  as  if  the  parties  in  framing  their  contract  had  made 
use  of  a  foreign  language,  which  the  Courts  are  not  bound 
to  understand.  An  instrument  so  worded  is  not  on  that 
account  void  ;  it  is  certain  and  definite  for  all  legal  purposes, 
because  it  can  be  made  so  in  evidence  through  the  medium 
of  an  interpreter.  Conformably  with  these  principles  the 
Courts  have  long  allowed  mercantile  instruments  to  be 
expoimded  according  to  the  custom  of  merchants,  who  have 
a  style  and  language  peculiar  to  themselves,  of  which  usage 
and  custom  are  the  legitimate  interpreters  (x). 

Besides  the  case  where  an  expression  occurring  in  a  con- 

(t)  Judgm.,  Trueman  v.  Loder,  11  Reynolds,  29  L.  J.,  Ex.,  278  -,8.0., 

Ad.  &  E.  594-5  (as  to  -wMch  case,  see  5  H.  &  N.  513. 

Judgm.,  7  E.  &  B.  278-9 ;  Brown  v.  (a;)  Stark.   Evid.,  4tli  ed.,   p.   701, 

Byrne,  3  E.  &  B.  703) ;  per  Maule,  J.,  cited  in  Smith  v.  Wilson,  3  B.  &  Ad. 

Lindus  v.  Bmdwell,  5  0.  B.  591.  728,  733  ;    Myers  t.  Sari,  3  E.  &  E. 

(«)  Per    Martin,   B.,    Stephens    t.  306. 
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tract  is  wholly  unintelligible,  save  to  persons  conversant  with 
the  trade  to  which  it  relates,  a  term  may  chance  to  be  used 
therein  which,  in  addition  to  its  popular  and  ordinary 
meaning,  bears  also  a  technical  signification.  A  doubt  will 
thereupon  at  once  arise : — In  which  of  its  two  senses,  the 
ordinary  or  the  technical,  is  the  word  or  phrase  in  question 
to  be  understood  ?  This  point  will  have  to  be  determined 
by  the  weight  of  evidence  in  favour  of  either  view  which 
may  be  adduced  (y) ;  subject,  however,  to  the  preliminary 
decision  of  the  Court  on  inspection  of  the  particular  contract 
as  to  the  admissibility  of  any  extrinsic  evidence,  such  as 
tendered,  to  explain  it.  When  the  meaning  of  the  technical 
expression  has  thus  been  ascertained,  the  true  construction 
of  the  contract  will  be  for  the  Judge,  not  for  the  jury,  to 
determine  {z). 

An  examination  of  the  case  of  Simpson  v.  Margitson  (a) 
may  assist  towards  a  right  apprehension  of  this  rule.  There 
the  plaintiff,  an  auctioneer,  claimed,  under  a  written  contract, 
certain  commission  upon  the  sale  of  an  estate,  "  if  sold  by 
auction  or  within  two  months  after."  A  sale  of  the  estate 
was  effected  within  two  calendar  months,  though  not  within 
two  lunar  months,  after  the  auction,  and  the  Court  held, 
that,  although  evidence  would  have  been  admissible  to  show 
that  according  to  the  usage  of  auctioneers,  '  a  month  '  signifies 
a  calendar  month,  yet,  in  the  absence  of  such  evidence,  the 

iy)  In  Carter-  v.  Crick,  4  H.  &  N.  (z)  Per    Parhe,    B.,    Hutchison    v. 

417,  Polhch,  C.  B.,  observes,  that  "if  Bowker,  5  M.  &  W.  542. 

a  party  seeks  to  make  out  that  certain  In  regard  to  the  propositions  above 

words  used  in  a  contract  have  a  dif-  laid   down,    see   aJso  Van  Baggen   v. 

ferent  acceptation  from  their  ordinary  Baines,    9   Exch.   523  ;    Couturier  v. 

sense,  either  for  the  purposes  of  trade  ffastie,  Id.  102  ;    S.  C,  8  Exch.  40  ; 

or  within  a  certain  market  or  a  parti-  5  H.  L.  Ca.  673  ;  Oriffiths  v.  Sighy,  1 

cular  county,  he  must  prove  it :  not  by  H.  &  N.  237  ;  Attwood  v.  Emery,  1  C. 

calling  witnesses,  some  of  which  say  it  B.,  N.  S.,  110  ;  Orchard  v.  Simpson, 

is  one  way  and  some  the  other,  and  2  C.  B.,  N.  S.,  299  ;  Berwick  v.  Hors- 

then  leaving  it  to  the  jury  to  say  which  fall,  4  0.  B.,  N.  S.,  460.- 

they  believe ;    but  by  clear,  distinct,  (a)  11  Q.  B.  23. 
and  irresistible  evidence. " 
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legal  meaning  of  -the  word  in  question  should  be  allowed  to 
prevail.  "  It  is  clear,"  remarked  Lord  Denman,  C.  J.,  "  that 
'months'  denote  at  law  'lunar'  months,  unless  there  is 
admissible  evidence  of  an  intention  in  the  parties  using  the 
word  to  denote  'calendar'  months.  If  the  context  shows 
that  calendar  months  were  intended,  the  Judge  may  adopt 
that  construction  (b).  If  the  surrounding  circumstances  at 
the  time  the  instrument  was  made  show  that  the  parties 
intended  to  use  the  word  not  in  its  primary  or  strict  sense, 
but  in  some  secondary  meaning,  the  Judge  may  construe  it 
from  such  circumstances,  according  to  the  intention  of  the 
parties  (c).  If  there  is  evidence  that  the  word  was  used 
in  a  sense  peculiar  to  a  trade,  business,  or  place,  the  jury 
must  say  whether  the  parties  used  it  in  that  peculiar 
sense  (d).  If  the  meaning  of  a  word  depends  upon  the 
usage  of  the  place  where  anything  under  the  instrument 
is  to  be  done,  evidence  of  such  usage  must  be  left  to  the 
jury "  (e).  The  learned  Judge  further  observed,  that  if 
technical  words  are  used,  the  jury  may  have  to  assign  their 
meaning. 


(6)  Lang  v.  Gale,  1  M.  &  S.  Ill  ;  the  words  "one  thousand,"  when  ap- 

Reg.  v.  Chavjton,  1  Q.  B.  247.  plied  to  rabbits,  signified  "  twelve  hun- 

(c)  Goldshede  v.  Swan,  1  Exch.  164  ;  dred."    This  case  shows,  that  the  prin- 

Walker  v.  Sumter,  2  C.  B.  324  ;  Bao.  ciple  which  regulates  the  admissibility 

Max.  reg.  10  ;  Mallan  T.  May,  13  M.  of  evidence  to  explain  mercantile  in- 

&  W.  510 ;   Beekfm'd  v.  CrutweU,  1  struments,  is  not  confined  to  them,  but 

Moo.  &  E.  187.  applies  also  to  other  kinds  of  contracts. 

Where  a  contract  is  evidenced  partly  those,  for  instance,  between  landlord 

by  writing,  partly  by  proof  of  the  be-  and  tenant. 

haviour  and  conduct  of  parties,   the  See  Grant  v.  Maddox,  15  M.  &  W. 

question  as  to  what  the  contract  was  737 ;  Myers  v.  Sari,  30  L.  J.,  Q.  B., 

wUl  be  for  the  jury:    Moore  v.  Gar-  9  ;  Jolly  v.  Young,  1  Esp.  186  ;  Spicer 

wood,  4  Exch.  681  ;  per  Lord  Camp-  v.  Cooper,  1  Q!  B.  424  :  cited  Judgm., 

hdl,  C.  J.,  Foster  v.  Mentor  Life  Ass.  Sari  v.  JBovrdUlon,  1  C.  B.,   N.   S., 

Co.,  3  E.  &  B.  79.  196- 

{d)  Smith  V.  Wilson,    3  B.   &  Ad.  (e)  Citing  Robertson  v.  Jackson,  2 

728,  where  evidence  was  held  admis-  C.  B.  412  ;    Bourne  v.  QatUff,  11  CI. 

sible  to  show,  that,  by  the  custom  of  &  F.  45. 
the  country  in  which  a  lease  was  made. 
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In  accordance  with  the  rules  above  laid  down,  Tindal, 
C.  J.,  remarks,  in  Shore  v.  Wilson  (/),  that  where  any  doubt 
arises  as  to  the  true  sense  and  meaning  of  words  used  in  a 
written  instrument,  or  any  difficulty  presents  itself  as  to  their 
application  under  the  surrounding  circumstances,  the  sense 
and  meaning  of  the  language  used  may  be  investigated  and 
ascertained  by  evidence  dehors  the  instrument  itself.  Such 
investigation  does  of  necessity  take  place  in  the  interpreta- 
tion of  instruments  written  in  a  foreign  language  (g) — ^in  the 
case  of  ancient  instruments  (h),  where,  by  lapse  of  time  and 
change  of  manners,  their  words  have  acquired  in  the  present 
age  a  different  meaning  from  that  which  they  originally  bore 
— in  cases  where  terms  of  art  or  science  occur — in  mercantile 
contracts,  which  in  many  instances  use  a  peculiar  language, 
intelligible  to  those  only  who  are  conversant  with  trade  and 
commerce — and  in  other  cases  in  which  the  words,  besides 
their  general  common  meaning,  have  acquired  by  custom 
or  otherwise  a  well-known  peculiar  idiomatic  meaning  in 
the  particular  country  in  which  the  party  using  them  was 
dwelling,  or  in  the  particular  society  of  which  he  formed 
a  member,  and  in  which  he  passed  his  life.  In  all  these 
cases  evidence  is  admitted  to  expound  the  real  meaning 
of  the  language  used  in  an  instrument,  in  order  to  enable 
the  Court  or  Judge  to  construe  it,  and  to  carry  such  real 
meaning  into  effect. 

As  illustrating  the  subject  before  us,  two  modem  cases 
may  be  menrtioned.       (1.)  In  Leidemann  v.  Schultz  (i),  it 

(/)  5  Scott,  N.  E.  1038.     See  also  Howe,  6  C.  B.  861,  893,  n.  (a);   Seg. 

the  otservations  of  Pa/rhe,  B.,  Olift  v.  v.  Powell,  3  E.  &  B.  377  ;   Duhe  of 

Schwabe,  3  0.  B.  469.  Beaufort    v.    Mayor    of   Swansea,    3 

(g)  Si  Sora  v.  Pkillipps,  10  H.  L.  Excli.    413,    425  ;    Seg.  v.   Master  of 

Ca.  624 ;  Stearine  &c.   Co.  v.  Hdntz-  Dulmch    College,    17    Q.     B.    600  ; 

mann,  17  C.  B.,  N.  S.,  56,  60.     See  Master,    Pilots,    &c.,    of  Newmstle- 

P.    <fc    0.    Steam  Navigation   Co.   v.  upon-Tyne  v.  Bradley,  2  E.  &  B.  428, 

Shand,  3  Moo.  P.  C.  C.  272.  n.   {a)  ;    Bradley  v.   Master,   &c.,   of 

(h)    Ancient    grants    and    charters,  Newcastle,  2  E.   &  B.  427. 
when  ambiguons,  may  be  explained  by  (i)  14  C.  B.  38,  with  which  compare 

evidence  of  modem  usage :  Cahnady  v.  Hvdsrni  v.  Clementson,  18  C.  B.  213. 
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appeared  that  the  defendant  had  chartered  the  plaintiff's 
vessel  to  proceed  to  Newcastle,  and  there  to  be  ready  forth- 
with, "in  regular  turns  of  loading,"  to  take  on  board  a 
cargo  of  coal  and  coke.  The  Court  of  Common  Pleas  held, 
that,  if  there  were  a  usage  at  the  port  in  question  which 
could  explain  this  particular  expression,  evidence  of  such 
usage  was  admissible  for  that  purpose.  (2.)  In  Brown  v. 
Byrne  (k),  the  action  was  for  freight  by  a  shipowner  against 
the  indorsee  of  a  bill  of  lading,  which  made  certain  goods 
deliverable  to  the  order  of  the  shipper  or  his  assigns,  he  or 
they  paying  freight  for  the  same  at  a  certain  rate  per  pound. 
The  defendant  having  received  the  goods  under  the  bill  of 
lading,  the  question  arose,  whether  he  was  entitled,  by  the 
custom  of  Liverpool,  to  claim  a  deduction  of  three  months' 
discount  from  the  freight  ?  The  Court  held,  on  the  autho- 
rity of  Hutton  V.  Warren  (J),  that  he  was  so  entitled,  for 
"  the  contract  settles  the  rate  of  freight :  whether  or  not 
discount  is  to  be  allowed  on  the  payment,  it  leaves  open  ; 
and  to  that  the  custom  applies  "  (m). 

Not  only  may  an  expression  which    is  susceptible   of   a  Evidence  to 

-      .      -  .  ,  .  .  .,  annex  term 

technical  meanmg  when  occurrmg  m  a  mercantile  contract  to  written 

.  ,         .  .  contract. 

be  thus,  often,  submitted  for  translation  to  the  jury,  but  it  is 
clearly  established  that  an  incident  may  be  annexed  to  a 
written  contract,  either  by  the  usage  of  trade  or  by  the 
common  law  of  the  land  (n),  in  certain  cases. 

See  also  Zawson  v.  Burness,  1  H.  &  in  Sail  v.  Janson,  4  E.  &  B.  500  ; 

C.   396 ;    Caiiie  v.  Hmsfall,  1  Exch.  followed  in  Graves  t.  Legg,  11   Exch. 

519 ;  Cochharn  t.  Alexander,  6  C.  B.  645,  646  ;   S.   C,   9  Id.  709 ;    2  H. 

791  ;    Robertson  v.   French,   4   East,  &  N.  210 ;  Lucas  y.  Sristow,  E.  B.  & 

130  ;  cited  per  Crcmvpton,  J.,  4  B.  &  E.  907,  913. 
S.  707 ;    Carr  t.  Mmt^lore,  5  B.  &  {I)  1  M.  &  W.  466. 

S.  408  ;  I/eemimg  v.  Snaith,  16  Q.  B.  (m)  See  also  Jones  t.  Clarhe,  2  H. 

275  ;    Mo<yre  v.   Oampbdl,  10  Exch.  &  N.  725  ;  Allan  y.  Sundius,  2  H.  & 

323;  Gorrissen  t.  Perrim,  2  0.   B.,  C.   123;    Gibson   v.   Crick,  Id.   142; 

N.  S.,  681.  Buckle  v.  Knoop,  L.  E.  2  Ex.  125. 

(k)  3  E.  &  B.   703,  cited  and  ex-  (n)  Gibson  v.  Small,  4  H.   L.   Ca. 

plained  judgm.,  Cuthbertv.  Cumminff,  397;  Bwrges  \.  Wickham,  3  B.  &  S. 

10  Exch.  815  ;  S.  C,  11  Id.  405  ;  and  669,   696  ;   Bicca/rd  v.  Shepherd,  14 
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The  custom  of  trade,  which  is  a  matter  of  evidence,  may 
be  used  to  annex  incidents  to  all  written  contracts — com- 
mercial, agricultural,  and  others, — which  do  not  by  their 
terms  exclude  it;  upon  the  presumption  that  the  parties 
have  contracted  with  reference  to  such  usage,  if  it  is  appli- 
cable (o).  "  Customs  of  trade,"  it  has  been  said,  "  consistent 
with  the  terms  of  a  written  mercantile  instrument,  may  be 
admissible,  Tacith  inesse  videntur  quce  sunt  moris  et  con- 
suetudinis"  (p). 

Incidents  may  also  be  annexed  to  a  contract  by  the  custom 
of  the  country,  or  by  the  common  law  (q). 

As  showing  that  evidence  of  custom  is  admissible  to  annex 
terms  to  a  written  contract,  provided  they  be  not  inconsistent 
with  it  (r),  Wigglesworth  v.  Dallison  (s),  should  be  con- 
sulted. It  was  there  held  that  a  tenant,  by  lease  under 
seal,  might  give  in  evidence  a  custom  of  the  country  (i)  that 
he  should  have  the  way-going  crop  after  the  expiration  of 
his  term,  such  custom  not  being  repugnant  to  the  express 
words  and  covenants  of  the  lease.  "  The  custom,"  said  Lord 
Mansfield,  "  only  superadds  a  right  which  is  consequential 
to  the  taking — as  a  heriot  may  be  due  by  custom,  although 
not  mentioned  in  the  grant  or  lease." 

In  Syers  v.  Jonas  (u),  the  contract  under  consideration  of 
the  Court  was  purely  mercantile.  It  was  for  the  sale  of  a 
specific  parcel  of  tobacco  which  made  no  reference  to  any 
sample,  and  yet  evidence  was  received  to  show,  that,  by  the 


Moo.  p.  C.  C.  471  ;   Lane  v.  Nixon,  See  also  Favietl  v.  GasJeoin,  7  Exch. 

L.  a.  1  C.  P.  412.  273  ;  Mutton  v.  Warren,  1  M.  &  W. 

(o)  Gibson  V.   Small,  4   H.   L.   Ca.  466  ;  Muncey  t.  Dennis,  1  H.  &  N. 

397.  216  ;   Symonds  v.  Lhyd,  6  0.  B.,  N. 

{p)  Judgm.,  Sv,se  v.  Pompe,  8  C.  S.,  691. 

B.,  N.  S.,  567.  (t)  Ante,  pp.  11  et  seq.. 

(q)  Gibsons.   Small,   4  H.    L.    Ca.  (u)  2  Exch.  Ill, -vrithwliich  compare 

397.  Phillipps  T.   JBriard,  1  H.  &  N.  21  ; 

(r)  As   to    this    qualification  of  the  Sarnor  v.  Groves,  15  C.  B.  667. 

rule,  see  post,  pp.  514  et  seq.  See  also  LocTcett  v.  Nichlin,  2  Exch. 

(s)  Dougl.  201.  93. 
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usage  of  the  tobacco  trade,  all  sales  were  by  sample,  whether 
the  contract  did  or  did  not  so  specify.  The  evidence  proffered 
was  here  held  to  be  receivable,  upon  the  ground  that  the 
incident  sought  to  be  annexed  to  the  written  contract  was 
not  inconsistent  with  it,  nor  impliedly  excluded  by  it ;  and 
the  general  rules  laid  down  in  former  decisions  were  fully 
recognised  and  affirmed. 

Again,  in  Metziner  v.  Bolton  (v),  the  declaration  stated 
that  the  plaintiff  entered  into  the  service  of  the  defendant 
as  a  commercial  traveller,  at  a  yearly  salary,  and  that  the 
defendant  agreed  to  continue  him  in  his  employ  for  a  whole 
year,  but  discharged  the  plaintiff  before  the  expiry  of  the 
time  specified.  To  this  declaration  the  plea  was  non  as- 
sumpsit. At  the  trial  the  plaintiff  himself  was  called  as  a 
witness,  and  in  cross-examination  admitted  that  there  was 
a  usage  in  the  trade  to  dismiss  with  three  months'  notice ; 
and  the  Court  thought  that  evidence  of  this  usage  was  pro- 
perly admissible  to  annex  a  term  to  the  written  contract, 
for,  "general  usages  are  tacitly  annexed-  to  all  contracts 
relating  to  the  business  with  reference  to  which  they  are 
made,  unless  the  terms  of  such  contracts  expressly  or  im- 
pliedly exclude  them." 

In  Hwmfrey  v.  Dale  (x),  evidence  of  usage  in  a  particular 
trade  was  held  admissible  to  fix  with  liability  as  principals 
brokers,  who  in  that  character  had  signed  a  contract  for  the 
pui-chase  of  oil,  which  was  therein  described  as  sold  to  their 
principals — such  usage  not  contradicting  the  written  instru- 
ment, but  explaining  its  terms  or  adding  to  them  a  tacitly 
implied  incident  (y).  The  following  usage  of  the  Stock 
Exchange  has  recently  been  adjudged  reasonable  and  bind- 
ing : — that,  in  transactions  between  members,  there  is  an 

{v)  9  Exch.  518,  cited  per  MaHm,       in    Error),    E.  B.  &  E.    1004,  where 
B.,    Wheder    v.    Bavidge,    Id.    671  ;       the  prior  cases  are  commented  on. 
Parher  v.  Ibbetson,   4  C.  B.,  N.  S.,  {y)  See  &\&o  Field  y.  Ldmn,  6  H.  & 

352.  W.   617,    commenting   on   SpwrbAi  v. 

(a;)  7  E.  &  B.  266  ;  S.  C.  (affirmed      Benecke,  10  C.  B.  212. 

L  L 
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implied  understanding  that,  on  the  purchase  of  shares,  the 
jobber  shall  be  at  liberty  by  a  given  day,  commonly  called 
the  "name  day,"  to  substitute,  if  he  is  able  to  do  so,  any  party 
as  buyer,  and  so  to  relieve  himself  from  further  liability  on 
the  contract,  provided  that  the  person  so  substituted  be 
one  to  whom  the  seller  cannot  reasonably  object,  and  that 
such  person  accept  the  shares  and  pay  the  price  for  them 
agreed  on  between  the  seller  and  the  jobber  {z). 
BvidenosoE      The  limitation  of  the  leading  rule  just  intimated  must, 

usage  inad-    ,  ,  «   ,,        ^  p  . 

missibie  to  howovor,  be  carefuUy  kept  in  view.     Evidence  of  usage  is 

wrSten'con-  ina-dmissible  if  it  be  inconsistent  with,  or  if  expressly  or  by 

tiact.  implication  it  contradict,  the  terms  of  the  written  contract 

between  the  parties  (a);      "  Usage,"  says  Lord  Lyndhurst, 

C.  B.  (6),  "  may  be  admissible  to  explain  what  is  doubtful ; 

it  is  never  admissible  to  contradict  what  is  plain  "  (c). 

In  Webb  v.  Plummer  (d),  it  appeared  that  the  plaintiff 
had  held  a  farm  under  a  lease  containing  a  covenant  that 
the  lessee  should,  on  an  assignment  of  the  term,  be  paid  by 
the  incoming  tenant  for  certain  specified  matters  connected 
with  the  cultivation  of  the  farm.  The  action  was  brought  to 
recover  a  sum  of  money  for  foldage  (e),  being  an  allowance 
which,  by  the  custom  of  the  country,  was  payable  to  an  out- 


(z)  GrisseU  v.  Bristowe,  L.  K.  i  C.  useful,  as  slio-wing  the  difference  which 

P.  36,  45-6  ;  Maxted  v.  Paine,  L.  K.  exists  between  evidence  merely  expla- 

4  Ex.   203,   81  ;   Lord  Torrington  y.  natory  of  the  meaning  of  a  word  used 

Lowe,  L.  K.  4  C.  P.  26.  in   trade,     and    evidence  which    goes 

(a)  See  judgm.,  3  E.  &  B.  703;  beyond  this  limit,  and  would  have  the 
Preston  v.  Merceau,  2  W.  Bl.  1249.  effect  of    setting   up   a   new   contract 

(b)  BlacTcettY.  Royal Exeh.  Ass.  Co.,  between  the  parties.     See  also  Nidwl 
2  Cr.  &  J.  249  ;   as  to  which  see  per  v.  Godts,  10  Exch.  191,  194. 
Cocklwrn,  0.  J.,  Myers  v.  Sari,  8  E.  [d)  2  B.  &  Aid.  746. 

&  E.  316-7  ;  Miller  v.  Tetherington,  7  See  also  He  Stroud,  8  0.  B.  502, 

H.  &  N.  954  ;  S.  C,  6  Id.  278,  288  ;  ajid  cases  there  cited  ;  Clarke  v.  £oy- 

Hall  V.  Janson,  4  E.  &  B.  500.  stone,  13  M.  &  W.  752. 

(c)  See  Qodts  t.  Rose,  17  C.  B.  229,  (c)  See  Roberts  v.  Barker,  1  Cr. 
234  ;  Sitchin  v.  Groom,  5  C.  B.  515.  &  M.  808 ;  Termes  de  la  Ley,  tit. 
Smith  V.  Jeffryes,  15  M.  &  W.  561,  "Faldage." 

will,  if  carefully  scrutinised,  be  found 
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going  by  an  incoming  tenant,  but  which  was  not  mentioned 
in  the  covenant.  This  evidence  was  held  inadmissible,  upon 
the  groixnd  that  the  express  stipulation  for  certain  specified 
allowances  excluded  a  claim  for  any  other  matter ;  Bayley, 
J.,  observing,  that  if  the  lease  had  been  silent  as  to  the 
terms  upon  which  the  tenant  was  to  quit,  the  custom  of  the 
country  might  have  been  relied  upon  as  evidence  in  support 
of  the  right,  but  that  the  distinct  mention  of  some  allowances 
excluded  others  not  named. 

The  following  remarks  of  Mr.  Justice  Coleridge,  delivering 
judgment  in  a  recent  case  (/),  exhibit  so  lucidly  the  founda- 
tion and  limits  of  that  particular  rule  of  our  law  of  evidence, 
to  an  examination  of  which  this  chapter  is  principally  de- 
voted, that  any  further  comments  having  reference  to  it  wiU 
be  needless.  "  Mercantile  contracts,"  observes  the  learned 
Judge,  "  are  very  commonly  framed  in  a  language  peculiar  to 
merchants :  the  intention  of  the  parties,  though  perfectly 
well  known  to  themselves,  would  often  be  defeated  if  this 
language  were  strictly  construed  accoi'ding  to  its  ordinary 
import  in  the  world  at  large  ;  evidence,  therefore,  of  mercan- 
tile custom  and  usage  is  admitted,  in  order  to  expound  it  and 
arrive  at  its  true  meaning.  Again,  in  all  contracts,  as  to  the 
subject-matter  of  which  known  usages  prevail,  parties  are 
found  to  proceed  Vith  the  tacit  assumption  of  these  usages  ; 
they  commonly  reduce  into  writing  the  special  particulars  of 
their  agreement,  but  omit  to  specify  these  known  usages, 
which  are  included  however,  as  of  course,  by  mutual  underr 
standing :  evidence,  therefore,  of  such  incidents  is  receivable. 
The  contract,  in  truth,  is  partly  express  and  in  writing,  partly 
implied  or  understood  and  unwritten.  But,  in  these  cases,  a 
restriction  is  established  on  the  soundest  principle,  that  the 
evidence  received  must  not  be  of  a  particular  which  is  repug- 
nant to,  or  inconsistent  with,  the  written  contract.     Merely 

(/)  Brown  v.   Byrne,   3  E.  &  B.       stated,  ante,  p.  511),  followed  in  Lucas 
703  (the  facts  in  wliioli  case  are  shortly      v.  Bristow,  E.  B.  &  B.  907,  913. 

L   L   2 
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that  it  varies  the  apparent  contract  is  not  enough  to  exclude 
the  evidence  ;  for  it  is  impossible  to  add  any  material  inci- 
dent to  the  written  terms  of  a  contract  without  altering  its 
effect  more  or  less.  Neither  in  the  construction  of  a  contract 
among  merchants,  tradesmen,  or  others,  will  the  evidence  be 
excluded  because  the  words  are,  in  their  ordinary  meaning, 
unambiguous  ;  for  the  principle  of  admission  is,  that  words 
perfectly  unambiguous  in  their  ordinary  meaning  are  used 
by  the  contractors  in  a  different  sense  from  that.  What 
words  more  plain  than  '  a  thousand,'  '  a  week,'  '  a  day '  ? 
Yet  the  cases  are  familiar  in  which  '  a  thousand '  has  been 
held  to  mean  twelve  hundred  (g)  ;  'a  week '  a  week  only 
during  the  theatrical  season  (A)  ;  'a  day'  a  working  day  (i). 
In  such  cases  the  evidence  neither  adds  to,  nor  qualifies, 
nor  contradicts,  the  written  contract ;  it  only  ascertains 
it  by  expounding  the  language"  used  by  the  contracting 
parties  ilc). 
to^^li^^  At  this  point  of  our  inquiry,  it  may,  perhaps,  be  asked — 
effe^rfevi-  How  are  the  various  questions  which  arise  respecting  the 
usage,  &c.,    construction  of  written  contracts  and    the  admLssibility  of 

how  deter- 
mined,        evidence    explanatory    of  them  to  be    determined  ?       Such 

questions,  first,  may  be  purely  of  law,  for  the  opinion  of  the 
Court ;  or,  secondly,  may  involve  matter  of  fact  as  well  as 
of  law ;  or,  thirdly,  may  be  wholly  for  the  jury.  In  regard 
to  the  two  former  classes  of  cases  the  following  remarks 
of  Erskine,  J.,  in  Shore  v.  Wilson  (V),  will  be  found  in- 
structive : — 

"  The  first  general  rule,"  says  that  learned  Judge,  "  is  that 


(g)  Smith  v.    Wilson,  3  B.   &  Ad.  737.    Et  vide  Myers  v.  Sari,  3  E.  & 

728  (ante,  p.  509,  n.  (d)  ) ;   cited  per  E.  306. 

Lord    Cranworth,    C,    Mackenzie    v.  (i)  Cochran -v.  Ritlerg,Z 'Esp.  121. 

Dunlop,  3  Macq.   H.   L.  Ca.  26,  who  (h)  See  also  Russian  Steam  Nav.  Co. 

remarks  ttat  "  General  usage  can  only  v.  SUva,  13  C.  B.,  N.   S.,  610  ;  Kidr 

te  proved  ty  the  multiplication  of  par-  ston  v.  Empire  Ins.  Co.,  L.  E.  2  C.  P. 

ticular usages:"  Id.  27.  357;  1  Id.  535. 

(h)  Grant  v.  Maddox,  15  M.  &  W.  {1}  5  Scott,  N.  E.,  988. 
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all  instruments  in  writing  are  to  be  construed  by  the 
Court  (m),  and  the  meaning  of  the  terms  employed  is  to 
be  ascertained  and  fixed  by  reference  to  the  whole  instru- 
ment, but  to  nothing  beyond  it,  unless  specially  referred  to 
in  the  instrument  itself.  But  this  rule  is  subject  to  many 
exceptions.  First,  where  the  instrument  is  in  a  foreign 
language  :  in  which  case  the  jury  must  ascertain  the  mean- 
ing of  the  terms  upon  the  evidence  of  persons  skilled  in  the 
particular  language.  Secondly,  if  the  instrument  be  a  mer- 
cantile contract,  the  meaning  of  the  terms  must  be  ascer- 
tained by  the  jury,  according  to  their  acceptation  amongst 
merchants.  Thirdly,  if  the  terms  are  technical  terms  of  art, 
theii-  meaning  must  in  like  manner  be  ascertained  by  the 
evidence  of  persons  skilled  in  the  art  to  which  they  refer. 
In  such  cases  the  Court  may  at  once  determine,  upon  the 
inspection  of  the  instrument,  that  it  belongs  to  the  province 
of  the  jury  to  ascertain  the  meaning  of  the  words  ;  and 
therefore  that  in  the  inquiry  extrinsic  evidence  to  some  ex- 
tent must  be  admissible  "  (n). 

Besides  the  above,  there  are  also  some  other  cases  in  which 
the  meaning  of  words  employed  in  a  written  instrument  is  a 
fit  subject  of  inquiry  upon  evidence  before  a  jury ;  but  these 
arise  not  out  of  the  language  of  the  writing  itself,  but  in 
consequence  of  facts  that  are  brought  to  the  knowledge  of 
the  Court  by  evidence  dehors  the  instrument.  "  In  such 
cases,  the  first  duty  of  the  Court  is  to  ascertain  the  meaning 
of  the  words  themselves,  taken  in  connection  with  the  whole 

(m)  The  reason  of   this  rule  teing,  admissible  for  the  determination  of  the 

that  the  Court  is  supposed  to  he  better  question  before  a  jury,   the  Judge  is 

qualified  than  a  jury  for  discharging  bound  to  lay  it  before  them,   and  to 

this  duty  :  vide  per  MauZe,  J.,  5  Scott,  call  upon  them  to  decide  upon  the  effect 

N.  E.,  979.  of   such  evidence  ;   but  whether  such 

(n)  In  Lewis  v.  Ma/rshaU,  7  M.   &  evidence,  when  offered,  is  of  that  cha- 

Qt.   743-4,    the  Court  observe,   "We  racter  and  description  which  makes  it 

take  the  acknowledged  distinction  to  be  admissible  by  law,   is  a  question  which 

this  : — If  the  evidence  offered  at  the  is  for  the  determination  of  the  Judge 

trial  by  either  party  is  evidence  by  law  alone,  and  is  left  solely  to  his  decision. " 
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context,  and  next  to  apply  them  to  their  proper  object.  In 
ascertaining  the  meaning  of  any  particular  terms,  the  first 
rule  is,  that  they  are  to  be  taken  in  their  plain  and  ordinary 
meaning,  unless  from  the  context  it  should  appear  that  the 
party  has  used  them  in  a  different  sense.  The  first  step  in 
the  inquiry,  therefore,  would  be,  whether  it  appears  upon  the 
face  of  the  instrument  itself  that  the  writer  has  used  the 
terms  in  any  particular  or  extraordinary  sense ;  for,  if  that 
should  be  the  case,  then  the  instrument  must  be  construed 
according  to  that  particular  sense,  whether  more  or  less 
extensive  than  the  primary  meaning  of  the  words  themselves. 
But  if  no  such  intention  appears  upon  the  face  of  the  writing, 
it  then  becomes  the  duty  of  the  Court  to  construe  the  words 
according  to  their  plain,  general,  ordinary  meaning  (o),  sub- 
ject to  certain  qualifications.  First,  if  the  words  used  be 
technical  terms  of  law,  the  Court  must  take  them  according 
to  their  strict  legal  acceptation,  although  in  general  and 
ordinary  use  they  may  have  acquired  a  more  extensive  or 
a  more  limited  sense  :  secondly,  whether  they  are  technical 
terms  of  law  or  words  of  ordinary  use,  the  Court  may  give 
them  a  more  enlarged  or  more  limited  construction,  when- 


(o)  "The  general    rule,"  says  Tin-  to  tte  instrument,  is  utterly  inadmis- 

dal,  0.  J.,   5  Scott,   N.  B.,  1037,  "I  sible." 

take  to  be,  that,   where  the  words  of  "Where  the  intention  of  the  parties 

any  written  instrument  are  free  from  to  a  contract  is  sufficiently  apparent, 

ambiguity  in  themselves,  and  where  ex-  effect  must  be  given  to  it  in  that  sense, 

temal  circumstances  do  not  create  any  though  some  violence  be  thereby  done 

doubt  or  difficulty  as  to  the  proper  ap-  to  its  words.     Where  the  intention  is 

plication  of  those  words  to  claimants  doubtful,  the  safest  course  is  to  take 

under  the  instrument  or  the  subject-  the  words  in    their    ordinary   sense.'' 

matter  to  which  the  instrument  relates,  Tex  CressweB,  J.,   Wilson  v.  Bemn,  7 

such  instrument   is  always  to  be  con-  C.  B.  684. 

strued  according  to   the   strict,  plain.  See  Covas  v.    Bingham,  23   L.   J., 

common  meaning  of  the  words  them-  Q.  B.,  26  ;  Sweeting  v.  Darthez,  14  C. 

selves  ;  and  that,  in  such  case,  evidence  B.  538  ;  Sdd  v.  Fairbanks,  13  C.  B. 

dehors  the  instrument,  for  the  purpose  692  ;    Seseltine   v.   Siggers,    1   Exch. 

of  explaining  it  according  to  the  sur-  856  ;  per  Parke,  B.,   Bland  v.   Crow- 

mised  or  alleged  intention  of  the  parties  ley,  6  Exch.  629. 
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ever  it  is  found  that  they  cannot  otherwise  be  applied  at 
all"(^). 

In  Gether  v.  Capper  (q)  two  methods  of  construing  mer- 
cantile contracts  are  thus  indicated  by  Maule,  J., — such 
instruments,  he  remarks,  "are  frequently  so  framed  as  to 
require  considerable  force  of  construction  to  apply  them ; 
and  in  such  cases  the  Courts  have  considered  that  they 
ought  to  be  dealt  with  so  as  to  give  effect  to  the  general 
intent  that  is  to  be  gathered  from  the  whole  of  the  instru- 
ment," this  rule  of  construction  is,  however,  "to  be  had 
recourse  to  only  in  cases  of  necessity,  where  it  is  pretty  clear 
that  the  parties  had  some  intention  which  cannot  take  effect 
at  all,  if  a  rigid  rule  of  construction  be  applied  to  the  instru- 
ment." But  again — it  is  imperative  on  the  Court  "  to  adhere 
to  the  language  of  the  contract  where  it  has  provided  exactly 
for  the  event  which  has  happened.  A  party  has  a  right  to 
say — '  I  have  used  language  which  aptly  expresses  my  inten- 
tion, and  therefore  it  is  unnecessary  to  have  recourse  to  the 
power  of  construction  which  is  applied  to  obscure  and  doubt- 
ful contracts.  I  only  ask  of  the  Court  to  give  the  natural 
meaning  to  the  words  used  in  the  instrument  before  it, 
without  looking  either  to  the  right  or  to  the  left.'  " 

In  regard  to  the  third  class  of  cases  specified  at  p.  516,  it 
will  be  sufficient  to  say,  that  where  there  is  an  election  to  be 
made  between  two  meanings,  either  of  which  is  assignable  to 
a  phrase  or  expression  occurring  in  a  written  contract,  or 
between  two  or  more  persons  or  things,  to  which  such  con- 
tract may  relate,  the  question  will  properly  be  one  for  the 
jury,  not  for  the  Court  to  determine  (r). 

Where,  moreover,  a  question  as  to  usage  or  custom  arises 
upon  a  mercantile  contract  or  upon  a  lease,  and  the  jury  are 
charged  with  its  solution,  the  matter  for  their  consideration 

(p)  Per  ErsJcine,  J.,  5  Soott,  N.K.,  (r)  See  per   Maule,    J.,   Smith   t. 

988.9_  Thompson,  8  C.  B.  59. 

(2)  15  C.  B.  707 ;  -S.  C,  Id.  39. 
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will  be  : — whetlier  there  was  a  recognised  practice  and  usage 
with  reference  to  the  transaction  out  of  which  the  particular 
written  contract,  which  is  the  subject-matter  of  the  action, 
arose,  and  to  which  it  related,  which  gave  a  particular  sense 
to  the  words  employed  in  it,  so  that  the  parties  might  be 
supposed  to  have  used  the  words  in  such  sense  (s) ;  or 
whether  there  was,  in  truth,  any  local  custom  such  as  it  had 
been  proposed  to  annex  to  the  written  contract. 

The  character  and  description  of  evidence  admissible  for 
the  purpose  of  thus  annexing  a  term  to  a  mercantile  con- 
tract, is  the  fact  of  a  general  usage  and  practice  prevailing 
in  the  particular  trade  or  business,  not  the  judgment  and 
opinion  of  the  witnesses  who  may- be  called  to  speak  to  it ; 
for,  a  contract  may  be  safely  and  correctly  interpreted  by 
reference  to  the  fact  of  usage,  as  it  may  be  presumed  that 
such  fact  was  known  to  the  contracting  parties,  and  that 
they  contracted  in  conformity  thereto  (though  no  such  pre- 
sumption can  aiise  where  one  of  the  contracting  parties  was 
ignorant  of  the  usage  {t) )  ;  the  judgment  or  opinion  of 
witnesses,  however,  affords  no  safe  guide  for  interpretation, 
because  such  judgment  or  opinion  must  necessarily  be  con- 
fined to  their  own  knowledge  (w). 

Again,  in  order  to  justify  the  jury  in  finding  for  the  usage, 
it  must  be  shown  to  be  certain,  and  to  be  general,  in  the 
branch  of  trade  or  business  in  regard  to  which  it  is  set  up,  so 
as  to  authorise  a  presumption  that  it  is  known  to  those  deal- 
ing or  concerned  in  that  branch  of  trade  or  business  ;  for  the 
rights  of  parties  ought  to  be  determined  by  law,  and  not  by 
any  vague,  indeterminate,  or  partial  usage  of  particular 
persons  or  places ;  a  strict  adherence  to  this  principle  is 
essential  to  a  sound  and  consistent  administration  of  jus- 
tice.    A  departure  from  it  would  work  great  injustice,  for 

(s)  Judgm.,  7  M.  &  Gr.  744.  v.  Pearce,  7  0.  B.,  N.  S.,  449  ;  S.  C, 

(*)  Judgm,,  Kircliner  t.   Yenus,  12       9  Id.  534. 
Moo.  P.  C.  C.  361,  399 ;  aco.  Sweeting  (u)  Judgm.,  7  M.  &  Gr.  744. 
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no  man  could  know  what  were  his  rights  or  duties,  if  they 
were  to  be  determined  by  loose  evidence  of  custom  or 
usage  (x). 

Notwithstanding  the  adverse  opinions  expressed  by  some 
eminent  judges  (y),  in  regard  to  the  policy  of  admitting 
evidence  of  usage  or  custom  to  explain  or  vary  [z)  written 
instruments^  it  will  be  collected  from  what  has  been  thus  far 
said,  that  evidence  of  usage  may  be  offered  for  various  pur- 
poses in  connection  with  their  interpretation. 

It  may,  for  instance,  in  some  cases  be  offered  to  annex 
incidents  to  them,  to  explain  a  particular  word  or  phrase 
appearing  therein,  or  to  clear  up  and  render  definite  and 
precise  that  which  was  indefinite  and  ambiguous.  Confining 
my  attention  for  a  moment  to  the  case  of  an  ambiguoiis 
contract,  we  must  remember  that  it  rests  with  the  plaintiff 
suing  ex  contractu,  to  set  forth  in  his  declaration  with 
precision  the  agreement  upon  which  he  relies,  and  should 
he  at  the  trial  fail  in  establishing  such  an  agreement,  he 
may  be  nonsuited,  or,  at  all  events,  may  have  to  apply 
for  leave  to  amend  (a).     Again,  should  the  contract  itself, 

{x)  Berkshire  Woollen  Co.  t.  Proc-  tra  prof erentem  :"  Leg.  Max.,  4th  ed., 

tm-,  7  CnsHng  (U.  S. )  E.  422  ;  Judgm.,  p.  577. 
Be  Stromd,  8  C.  B.  531.  But  "  if  a  declaration  contains  alle- 

iy)  See,  per  Lord  Denman,  C.  J.,  gations  capable  of  teing  imderstood  in 

Trueman  t.  Loder,  11  Ad.  &  E.  597  ;  two  senses,  and  i£   understood  in  one 

per  Story,  J.,  Dommll  v.  ColvmUan  sense  it  will  sustain  the  action,  and  in 

Inswr.   Co.,   2  Sumn.  (U.  S.)B.  377;  another  it  will  not;    after  verdict  it 

Judgm.,  Hvitom.  Warren,  1  M.  &  W.  must  be  construed  in  the  sense  which 

475.  will   support   the  action:"    per   Lord 

As  to  Trueman  t.  Loder,  supra,  see  Trwro,  13  0.  B.  542. 
BaXe  V.  Humfrey,  E.  B.  &  E.   1004;  "In  pleading    (except  in  deducing 

8.C.,7'E.  &  B.  266,  277  ;  Brown  v.  title),  a  deed  may  he  set  out,  either  in 

JByme,  3  E.  &  B.  703.  its  terms,  leaving  the  Court  to  construe 

(e)  The  meaning  of  an  instrument  is,  it  according  to  the  legal  effect  of  those 
in  truth,  «aried  by  annexing  a  term  to  terms,  or  the  party  may  take  the  re- 
it  (ante,  p.  512),  even  though  such  sponsibUity  of  stating  it  according  to 
term  be  not  inconsistent  with  anything  the  legal  effect  which  it  is  contended  to 
in  the  instrument.  haye  : "  Judgm. ,  Lord  Newborough,  v. 

(a)  It  is  moreoTer  a  rule,  that  "am-  Schroder,  7  C.  B.  397. 
biguum  placitum  interpretaxi  debet  con-  Where  a  promise  is  ambiguous,  it  is 
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■which  he  then  produces  in  evidence,  be  altogether  ambiguous 
and  meaningless,  he  will  equally  fail,  because,  as  just 
observed,  the  onus  is  cast  upon  him  of  making  out  his 
right  of  action,  and,  further  than  this,  of  convincing  the 
Court  that  the  construction  which  he  has  put  upon  the 
particular  contract  in  declaring,  is  the  true  one — all  which 
he  would  have  failed  in  doing  if  the  matter  were  left  at  all 
doubtful. 

In  an  Anonymous  case  (b),  illustrative  of  the  foregoing 
remark,  the  juiy  found  that  the  contract  produced  to  them 
was  "  quite  unvatelligible ; "  and  the  Judge  was  held  justi- 
fied in  ruling  thereupon  that  the  plaiutiff  had  failed  to 
sustain  his  declaration.  Boden  v.  French  (c)  may  also  be 
consulted  upon  this  subject.  There  the  plaintiff  declared 
against  the  defendant,  who  was  a  coal  factor,  for  a  breach  of 
contract  in  selling  coals  "  otherwise  than  for  ready  money, 
to  wit,  at  two  months'  credit."  In  order  to  sustain  his 
action,  the  plaintiff  produced  a  letter  of  instructions  fi-om 
himself  to  the  defendant,  directing  him  to  sell  coal  "  at  such 

price  as  would  realise  not  less  than per  ton  net  cash." 

He  proved  also,  that  the  coal  in  question  had  been  sold  at  a 
credit  of  two  months ;  but  it  appeared  to  be  customary  in 
the  coal  trade  to  sell  coal  at  such  credit,  unless  it  was  sold  on 
the  wharf.  The  Court  were  of  opinion  that  the  letter  of 
instructions  was  essentially  ambiguous  in  its  terms — ad- 
mitting of  at  least  three  different  significations — -and  that, 
regard  being  had  to  the  usage  proved  at  the  trial,  the  mean- 
ing which  the  plaintiff  himself  had  assigned  to  the  instruc- 
tions was  not  the  true  one.  In  this  case,  accordingly,  the 
plaintiff  was  nonsuited. 

to  te  construed  "  according  to  the  sense  8.  C,  3  E.  &  B.  307. 

in  which  the  promisor  must  be  supposed  (5)  Cited  per  7e»T«s,  C.  J.,  10  C.  B. 

to  wish  and  to  believe  that  the  promise  889.     See  Duncan  v.  Topham,  8  G.  B. 

should  be  understood  by  the  promisee  ; "  225. 

Judgm.,    Mowatt   v.     Lord    Londes-  (c)  10  C.  E.  886. 

horouffh,  23  L.  J.,  Q.  B.,  177,  184; 
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Although  in  the  preceding  chapter  I  have  not  attempted 
to  enter  generally  upon  an  examination  of  even  the  leading 
rules  of  construction  applicable  to  written  contracts,  I  cannot 
at  its  conclusion  forbear  from  laying  before  the  student  the 
following  brief  epitome  of  some  of  the  rules  alluded  to — so 
worded  as  perchance,  without  much  effort,  to  fix  itself  in  the 
memory : — 

"The  sages  of  the  law,"  it  has  been  said  (d),  "in  the 
exposition  of  treaties,  pacts,  statutes,  testaments,  deeds,  and 
other  instruments,  have  used  and  handed  down  to  us  rules 
which  are  commended  as  the  dictates  of  enlightened  reason 
and  common  sense,"  whereof  the  following  will  suffice  for  the 
present,  viz. — 

1.  That  the  construction  be  made  on  the  entire  instrument 
and  that  one  part  of  it  do  help  to  expound  another,  and  that 
every  word  (if  it  may  be)  may  take  effect,  and  none  be 
rejected,  and  that  all  the  parts  do  agree  together,  and  there 
be  no  discordance  therein  —  ex  antecedentibus  et  consequen- 
iihus  est  optima  vnterpretatio,  for  turpis  est  pars  qucB  cum 
suo  tofo  non  convenit,  maledicta  expositio  qucB  corrumpit 
textum. 

2.  That  the  construction  be  such  as  that  the  whole  and 
every  part  of  it  may  take  effect,  and  as  much  effect  as  may 
be  for  that  piii-pose  for  which  it  was  made  (e). 

3.  To  cavil  about  the  words  in  subversion  of  the  plain 
intent  of  the  parties,  is  a  malice  against  justice  and  the 
nurse  of  injustice  (/). 

4.  A  man  ought  not  to  rest  on  the  letter  only,  nam  qui 
hceret  in  literd  hoeret  in  cortice,  but  he  ought  to  rely  upon 
the  sense,  which  is  the  kernel  and  the  fruit,  whereas  the 

.  letter  is  but  the  shell  (g). 

5.  Falsa  orthographia,   falsa    gram/matica    non    vitiat 

[d)  See  arg.,  Uandon  v.  Toby,  11  (/)  See    ThrocJemerton   t.    Tracy, 

Howard  (U.  S.)  R.  511.  Plowd.  161. 

(c)  Shepp.  Touch.  87.  (.9)  Eyston  t.  StuM,  Plowd.  467. 
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cartam  vel  concessionem ;  nor  the  singular  instead  of  the 
plural  numher,  nor  the  plural  instead  of  the  singular  (h). 

6.  The  office  of  a  good  expositor  is  to  make  construction 
on  all  the  parts  together  of  an  instrument,  and  not  of  one 
part  only  by  itself — neTno  enirn  aUquam  partem  recte  vn- 
telligere  poasit  antequam  totum  iterum,  atque  iterumper- 
legerit  (i). 

7.  Construction  must  be  made  in  suppression  of  the  mis- 
chief and  in  advancement  of  the  remedy  (A;). 

Should  the  construction  proffered  of  an  instrument  be 
found  to  violate  any  of  the  rules  above  laid  down,  ex.  gr.,  by 
dwelling  upon  a  word  only  in  disregard  of  the  preceding  and 
succeeding  parts ;  should  it  corrupt  the  text  or  go  but  skin 
•  ■  '  *  deep  into  its  meaning,  overlooking  the  general  purport  and 
effect  of  the  writing — ^we  may  at  once  reject  it  as  fallacious, 
as  based  on  wrong  principles,  and  as  likely  to  fnastrate  rather 
than  effectuate  the  intention  of  the  contracting  parties. 

^* 

(h)  Ea/rl    of  Shrewsiwy's    case,    9       b ;  8  Vin.  Abr.  181. 
Eep.  48  a;  Co.  Litt.  146  b.  (Jc)  Co.  Litt.  381  b. 

(i)  Lincoln  College  case,  3  Eep.  59 
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